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(Explanatory  Note:  In  order  to  facilitate  the  consid¬ 
eration  by  the  United  States  Court  of  Appeals,  District 
of  Columbia,  of  the  several  issues  presented  by  the  ap¬ 
peal  from  the  judgment  of  the  United  States  District 
Court  for  the  District  of  Columbia,  all  of  the  parties  to 
said  cause  have  collaborated  in  the  preparation  of  this 
/  Joint  Appendix  which  contains  all  such  portions  of  the 
record  in  such  District  Court  as  are  required  by  the  rules 
of  the  United  States  Court  of  Appeals,  and  such  portions 
of  the  Transcript  of  the  Record  before  the  Railroad  Re¬ 
tirement  Board  in  the  Matter  of  the  Status  of  Universal 
Carloading  and  Distributing  Company,  Inc.,  under  the 
Railroad  Unemployment  Insurance  Act,  Jurisdictional 
Docket  No.  14,  as,  in  the  opinion  of  such  parties  or  any  of 
them,  are  necessary  and  material  to  the  determination  of 
the  questions  and  issues  presented  by  such  appeal.  In 
order  to  determine  what  portions  of  such  Transcript  of 
the  Record  before  the  Railroad  Retirement  Board  (which 
constituted  the  entire  evidence  in  the  trial  of  this  cause 
in  the  United  States  District  Court  for  the  District  of 
Columbia)  should  be  included  in  this  Appendix,  each  of  the 
parties  selected  such  portions  thereof  as  it  desired  to 
have  included,  and  this  Joint  Appendix  includes  all  such 
portions  so  selected. 

Therefore,  this  Joint  Appendix  includes  copies  of: 

1.  The  Petition  for  Review  filed  by  appellant  in  the 
United  States  District  Court  for  the  District  of  Columbia. 

2.  The  Answer  of  the  appellee,  Railroad  Retirement 
Board,  to  such  petition. 

3.  The  Answer  of  the  appellee,  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees,  to  such  petition. 

4  Such  portions  of  such  transcript  of  record  before  the 
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Railroad  Retirement  Board  which  were  filed  by  such 
Board  in  the  United  States  District  Court,  as  the  said  par¬ 
ties  have  selected  for  inclusion  in  this  Joint  Appendix. 

5.  The  Opinion  of  the  Honorable  David  A.  Pine,  Jus¬ 
tice  of  the  United  States  District  Court  for  the  District 
of  Columbia,  rendered  in  said  cause  on  April  29,  1947. 

6.  The  Judgment  of  the  United  States  District  Court 
for  the  District  of  Columbia  made  and  entered  in  said 
cause  on  May  14,  1947,  pursuant  to  the  Opinion  of  the 
Honorable  David  A.  Pine,  Justice  of  said  Court. 

7.  The  Notice  of  Appeal  filed  by  appellant  in  said  cause 
in  the  United  States  District  Court  for  the  District  of 
Columbia,  on  Aug.  13,  1947. 

8.  The  Stipulation  of  the  parties  regarding  the  contents 
of  the  Record  on  Appeal  and  the  preparation  of  this 
Joint  Appendix,  filed  in  such  District  Court  on  Aug.  13, 
1947. 

9.  The  Order  of  the  United  States  District  Court  for 
the  District  of  Columbia  directing  the  Clerk  of  such  Court 
to  send  the  original  Certified  Transcript  of  the  Record  be¬ 
fore  the  Railroad  Retirement  Board  as  part  of  the  Record 
on  Appeal  in  lieu  of  a  copy  thereof,  made  Aug.  15,  1947. 

10.  Such  other  portions  of  the  Record  on  Appeal  as  are 
required  by  law  or  the  rules  of  court  to  be  included  in  this 
Joint  Appendix.) 


The  following  Petition  for  Review  was  filed  in  the 
United  States  District  Court  for  the  District  of  Columbia 
on  the  4th  day  of  February,  1946: 
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1  US  THE 

UNITED  STATES  DISTRICT  COURT 
For  the  District  of  Columbia 
No.  32961 


UNIVERSAL  CARLOADING  &  DISTRIBUTING  COM¬ 


PANY,  INC., 

vs. 


Petitioner, 


RAILROAD  RETIREMENT  BOARD,  BROTHERHOOD 
OF  RAILWAY  AND  STEAMSHIP  CLERKS, 
FREIGHT  HANDLERS,  EXPRESS  AND  STATION 
EMPLOYEES, 

Respondents. 


PETITION  FOR  REVIEW  OF  DECISION  OF 
RAILROAD  RETIREMENT  BOARD. 

The  petitioner  complains  of  the  respondents  and  alleges 
as  follows: 

1.  This  is  an  action  brought  pursuant  to  the  provisions 
of  Section  5  of  the  Railroad  Unemployment  Insurance  Act, 
to  review  the  Final  Decision  of  the  Railroad  Retirement 
Board,  as  made  and  entered  on  the  26th  day  of  October, 
1945,  in  a  certain  proceeding  before  said  Board  entitled 
“In  the  Matter  of  the  Status  of  Universal  Carloading  & 
Distributing  Company,  Inc.,  Etc.  Under  the  Railroad  Un¬ 
employment  Insurance  Act”,  Jurisdictional  Docket  No. 
14. 

2.  The  petitioner  is  a  corporation  organized  and  exist¬ 
ing  under  and  by  virtue  of  the  laws  of  the  State  of  Dela¬ 
ware,  and  during  the  entire  period  of  time  involved  in  said 
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proceeding  has  been,  and  still  is  engaged  in  the  business 
of  freight  forwarding  as  such  term  is  defined  in  Part  IV 
of  the  Interstate  Commerce  Act,  and  since  the  16th 
2  day  of  May,  1942,  has  been  a  freight  forwarder  under 
the  provisions  of  Part  IV  of  the  Interstate  Commerce 
Act.  The  principal  office  of  said  petitioner  for  the  trans¬ 
action  of  business  is  located  at  40  Rector  Street,  in  the 
City  of  New  York,  State  of  New  York. 

3.  The  respondent,  Railroad  Retirement  Board,  is  an 
agency  established  by  the  Railroad  Unemployment  Insur¬ 
ance  Act  for  the  administration  of  such  Act,  and  has  its 
main  office  at  844  Rush  Street,  in  the  City  of  Chicago, 
State  of  Illinois. 

4.  The  respondent,  Brotherhood  of  Railway  and  Steam¬ 
ship  Clerks,  Freight  Handlers,  Express  and  Station  Em¬ 
ployees  is  an  unincorporated  association  or  labor  union 
which  numbers  among  its  members  a  substantial  number 
of  employees  of  the  petitioner,  and  is  the  duly  selected  and 
recognized  collective  bargaining  representative  of  said 
employees,  and  heretofore  has  negotiated  with  the  peti¬ 
tioner  a  collective  bargaining  agreement  governing  the 
working  conditions  of  said  employees  so  represented.  Its 
principal  office  is  located  in  the  Brotherhood  of  Railway 
Clerks  Building,  City  of  Cincinnati,  State  of  Ohio.  It  is 
made  a  respondent  hereto  for  the  reason  that  it  attended 
and  participated  in  the  hearing  before  the  Examiner  of 
the  respondent,  Railroad  Retirement  Board,  hereinafter 
referred  to,  and  in  order  that  it,  as  such  participant,  be 
afforded  the  opportunity  of  setting  up  and  protecting 
any  interest  which  it  may  have  in  this  action. 

5.  On  the  23rd  day  of  August,  1939,  the  General  Coun¬ 
sel  of  the  Railroad  Retirement  Board  ruled  that  the  peti¬ 
tioner  was  an  employer  within  the  meaning  of  the  Railroad 
Unemployment  Insurance  Act  from  August  28,  1935,  until 
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at  least  Jane  15,  1939,  as  a  company  directly  or  indi¬ 
rectly  controlled  by  a  “carrier”  and  operating  facilities 
and  performing  services  in  connection  with  the  transpor¬ 
tation  of  property  by  railroad,  and  the  receipt,  de- 
3  livery,  transfer  in  transit,  icing,  storage,  and  handling 
of  property  transported  by  railroad,  bat  that  there 
was  some  qaestion  whether  it  has  been  ander  “carrier” 
control  since  Jane  15,  1939,  and  that  determination  of  sach 
qaestion  of  control  since  Jane  15,  1939  shoald  be  made 
after  hearing.  Thereafter,  on  the  24th  day  of  Aagast 
1939,  the  said  respondent  Board,  made  and  entered  its 
order  nambered  39-548,  as  follows : 

“B.  0.  39-548 

“Ruling  on  the  Employer  Status  of  National  Car¬ 
loading  Corporation  and  Universal  Carloading  and 
Distributing  Company,  Inc. 

“The  opinion  of  the  general  counsel,  No.  1939  R.R. 
87,  which : 

“(1)  Holds  that  National  Carloading’  Corporation 
has  been  an  ‘employer’  within  the  meaning  of  sections 
1(a)  of  the  Railroad  Retirement  and  Railroad  Unem¬ 
ployment  Insurance  Acts  from  Aagast  28,  1935,  to 
date,  as  a  company  indirectly  owned  by  one  or  more 
‘carriers’  and  operating  facilities  and  performing 
services  in  connection  with  transportation  of  prop¬ 
erty  by  railroad,  and  the  receipt,  delivery,  transfer  in 
transit,  icing  and  handling  of  property  transported 
by  railroad ; 

“(2)  Holds  that  Universal  Carloading  &  Distribut¬ 
ing  Company,  Inc.,  has  been  an  ‘employer’  within  the 
meaning  of  sections  1(a)  of  the  Railroad  Retirement 
and  Railroad  Unemployment  Insurance  Acts  from 
Aagast  28,  1935,  until  at  least  Jane  15,  1939,  as  a  com¬ 
pany  directly  or  indirectly  controlled  by  a  ‘carrier’ 
and  operating  facilities  and  performing  services  in 
connection  with  the  transportation  of  property  by 
railroad  and  the  receipt,  delivery,  transfer  in  transit, 
icing  and  handling  of  property  transported  by  rail¬ 
road; 
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“(3)  Holds  that  service  for  National  Carloading 
Corporation  is  creditable  toward  annuities  from  Oc¬ 
tober  22,  1931;  and  that  service  for  Universal  Car- 
loading  &  Distributing  Company,  Inc.,  is  creditable 
from  December  5,  1925,  to  at  least  June  15,  1939;  and 
which 

“(4)  Recommends  that  the  question  whether  Uni¬ 
versal  Carloading  &  Distributing  Company,  Inc.,  has 
been  under  ‘carrier’  control  since  June  15,  1939,  be 
determined  after  hearing; 
is  approved  and  adopted.” 

4  6.  Thereafter,  on  the  28th  day  of  October,  1941,  the 

respondent  Board  by  its  order  numbered  41-454,  au¬ 
thorized  and  directed  one  Louis  Turner  to  hold  a  hearing 
and  to  act  as  Examiner  for  the  Board  at  such  time,  date 
and  place  as  he  might  arrange  to  meet  his  convenience  and 
the  convenience  of  the  interested  parties,  and  that  notice 
of  the  time  and  place  of  such  hearing  and  of  the  right  to 
participate  therein  should  be  given  to  the  Universal  Car¬ 
loading  &  Distributing  Company,  Inc. ;  the  individuals  who 
have  been  awarded  benefits  on  the  basis  of  pay  earned  in 
the  service  of  the  Universal  Carloading  &  Distributing 
Company,  Inc.;  the  New  York  Central  Railroad  Company; 
the  United  States  Freight  Company;  the  Linden  Securi¬ 
ties  Corporation;  Guaranty  Trust  Company  of  New  York; 
the  Securities  Corporation  of  the  New  York  Central;  the 
L.C.L.  Corporation;  Merchants  Despatch  Transportation 
Corporation;  Balthasar  H.  Meyer;  Brotherhood  of  Rail¬ 
way  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees;  Interstate  Commerce  Commission; 
the  Commissioner  of  Internal  Revenue ;  the  Social  Security 
Board;  the  National  Mediation  Board;  the  National  Labor 
Relations  Board;  the  Wage  and  Hour  Division  of  the 
Labor  Department ;  the  various  state  agencies  dealing  with 
unemployment  compensation;  and  any  other  parties  who 
might  be  found  to  be  properly  interested  in  the  proceed- 
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ings ;  and  that  each  of  such  parties  should  be  afforded  an 
opportunity  to  present  evidence  and  to  make  arguments 
before  the  Examiner.  Such  order  further  provided  that 
such  hearing  should  be  held  upon  the  following  questions : 

1.  Has  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.  ever  been  directly  or  indirectly  owned  or 
controlled  by,  or  under  common  control  with,  one  or 
more  express  companies,  sleeping-car  companies,  or 
carriers  by  railroad,  subject  to  Part  I  of  the  Inter¬ 
state  Commerce  Act,  within  the  meaning  of  Section 
1(a)  of  the  Railroad  Unemployment  Insurance  Act? 

5  2.  Has  Universal  Oarloading  &  Distributing  Com¬ 

pany,  Inc.  ever  operated  any  equipment  or  facility 
1  (other  than  casual  operation)  or  performed  any  serv¬ 
ice  (other  than  trucking  service  or  casual  service)  in 
connection  with  the  transportation  of  passengers  or 
property  by  railroad,  or  the  receipt,  delivery,  eleva¬ 
tion,  transfer-in-transit,  refrigeration  or  icing,  stor¬ 
age  or  handling  of  property  transported  by  railroad, 
within  the  meaning  of  Section  1(a)  of  the  Railroad 
Unemployment  Insurance  Act  and  Section  301.04  of 
the  Regulations  under  that  Act  (5  Federal  Register 
2717;  August  1,  1940)? 

3.  Has  any  “employer”,  within  the  meaning  of  the 
Railroad  Unemployment  Insurance  Act,  ever  super¬ 
vised  and  directed  or  reserved  the  right  to  supervise 
and  direct  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.  or  the  individuals  engaged  in  the  opera¬ 
tions  of  that  company  with  respect  to  the  manner  of 
their  rendition  of  the  work  performed  by  them  in 

1  such  operations,  within  the  meaning  of  Section  1(e) 
of  the  Railroad  Unemployment  Insurance  Act? 

4.  Should  the  benefits  paid  under  the  Railroad  Un- 
i  employment  Insurance  Act  to  claimants  on  the  basis 

of  pay  earned  in  the  service  of  the  Universal  Car¬ 
loading  &  Distributing  Company,  Inc.  be  repaid  by 
such  claimants? 

7.  Pursuant  to  the  said  Board  order  41-454,  the  Secre¬ 
tary  of  the  Railroad  Retirement  Board  gave  notice  to 
this  petitioner,  the  Brotherhood  of  Railway  and  Steam¬ 
ship  Clerks,  Freight  Handlers,  Express  and  Station  Em- 
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ployees,  the  individuals  who  had  been  awarded  benefits 
on  the  basis  of  pay  earned  in  the  service  of  the  Universal 
Carloading  &  Distributing  Company,  Inc.,  and  all  other 
parties  properly  interested,  that  a  hearing  would  be  had 
before  the  said  Louis  Turner,  as  the  Examiner  appointed 
by  the  Railroad  Retirement  Board,  on  Monday,  June  8, 
1942,  at  10  a.  m.  in  Room  406,  641  Washington  Street,  New 
York,  New  York,  and  that  such  hearing  would  be  upon  the 
questions  as  set  out  in  said  Board  order. 

8.  Pursuant  to  such  notice  of  hearing,  a  hearing  was 
held  by  the  said  Louis  Turner,  as  Examiner,  on  June  8,  9, 
10,  11,  12  and  13,  1942,  in  New  York  City,  New  York, 
and  this  petitioner  and  the  respondent,  Brotherhood  of 
Railway  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees  were  represented  at,  and  partici¬ 
pated  in,  such  hearing.  Following  such  hearing,  this 

6  petitioner,  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.,  filed  its  brief  with  the  Examiner  in  sup¬ 
port  of  its  contention  that  it  was  not  and  never  had  been 
an  employer  within  the  definition  of  such  term  in  the  Rail¬ 
road  Unemployment  Insurance  Act. 

9.  On  the  5th  day  of  May,  1944,  the  said  Louis  Turner, 
as  such  Examiner,  submitted  to  the  Railroad  Retirement 
Board  his  report,  including  his  findings  of  fact,  conclusions 
of  law,  recommendations  and  reasons  therefor,  with  re¬ 
spect  to  the  questions  submitted,  together  with  the  record 
of  the  proceedings  had  before  him. 

10.  Thereafter,  on  or  about  the  27th  day  of  June,  1944, 
this  petitioner,  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.,  filed  with  the  Railroad  Retirement  Board  its 
exceptions  to  the  report  of  the  Examiner  and  to  the  Ex¬ 
aminer’s  findings  of  fact,  conclusions  and  recommenda¬ 
tions  contained  therein,  together  with  a  supporting  brief. 

11.  Thereafter,  on  or  about  the  14th  day  of  August, 
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1944,  the  respondent,  Brotherhood  of  Railway  and  Steam¬ 
ship  Clerks,  Freight  Handlers,  Express  and  Station  Em¬ 
ployees,  filed  with  the  Railroad  Retirement  Board  its 
reply  to  the  exceptions  filed  to  the  report  of  snch  Ex¬ 
aminer. 

12.  Thereafter,  on  the  11th  day  of  July,  1945,  the  re¬ 
spondent,  Railroad  Retirement  Board,  heard  oral  argument 
of  counsel  for  the  petitioner,  Universal  Oarloading  &  Dis¬ 
tributing  Company,  Inc.,  and  of  counsel  for  the  respondent. 
Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees,  upon  the  said 
report  of  the  Examiner  and  the  exceptions  thereto. 

13..  Thereafter,  on  the  26th  day  of  October,  1945,  the 
Railroad  Retirement  Board  by  a  majority  of  its  mem- 
7  bership,  made  its  final  decision  in  said  proceeding,  a 
copy  of  which  decision  was  mailed  to  the  petitioner 
herein  on  the  9th  day  of  November,  1945.  A  copy  of  such 
decision  is  attached  hereto  and  made  a  part  of  this  peti¬ 
tion,  marked  Exhibit  “A”. 

14.  Thereafter,  on  the  15th  day  of  November,  1945,  one 
F.  C.  Squire,  a  member  of  the  Railroad  Retirement  Board, 
who  did  not  join  in  the  final  decision  of  such  Board,  filed 
with  the  Board  his  dissenting  opinion,  and  a  copy  thereof 
was  duly  mailed  to  the  petitioner  herein  on  or  about  the 
21st  day  of  November,  1945.  A  copy  of  such  dissenting 
opinion  is  attached  hereto  and  made  a  part  of  this  peti¬ 
tion,  marked  Exhibit  “B”. 

15.  The  petitioner  is  and  has  been  at  all  times  during 
the  progress  of  said  proceeding  before  the  Railroad  Re¬ 
tirement  Board,  a  properly  interested  party  in  such  pro¬ 
ceeding  and  as  such  was  duly  notified  of  its  right  to  par¬ 
ticipate  therein  and  did  so  participate. 

16.  The  petitioner  claims  to  be  and  is  aggrieved  by  the 
final  decision  of  the  Railroad  Retirement  Board  hereto- 
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fore  referred  to  and  by  the  determination  by  such  Board 
of  the  several  issues  involved  therein,  in  that  the  peti¬ 
tioner  is  not  now  nor  has  it  been  at  any  time  since  its 
organization  in  1925  an  “employer”  within  the  definition 
of  such  term  as  provided  in  Section  1(a)  of  the  Bail  road 
Unemployment  Insurance  Act.  Specifically,  at  no  time 
since  its  organization  in  1925  has  it  been  directly  or  in¬ 
directly  owned  or  controlled  by  one  or  more  carriers  sub¬ 
ject  to  Part  I  of  the  Interstate  Commerce  Act,  or  under 
common  control  therewith,  nor  has  it  at  any  time  since 
its  organization  in  1925  operated  any  equipment  or  facility 
or  performed  any  service  in  connection  with  the  transpor¬ 
tation  of  passengers  or  property  by  railroad,  or  the  re¬ 
ceipt,  delivery,  elevation,  transfer  in  transit,  refrigeration 
or  icing,  storage,  or  handling  of  property  transported 
8  by  railroad,  notwithstanding  the  decision  of  the  re¬ 
spondent,  Railroad  Retirement  Board,  to  the  contrary. 

17.  The  petitioner  herein  has  availed  itself  of,  and  has 
exhausted,  all  administrative  remedies  within  the  Railroad 
Retirement  Board. 

18.  In  making  and  entering  such  final  Decision  dated 
October  26,  1945,  in  said  proceeding  “In  the  Matter  of 
the  Status  of  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.,  etc.,  under  the  Railroad  Unemployment  In¬ 
surance  Act,”  Jurisdictional  Docket  No.  14,  the  respond¬ 
ent,  Railroad  Retirement  Board,  unlawfully  and  in  viola¬ 
tion  of  petitioner’s  rights,  committed  error  as  follows: 

(a)  In  its  said  Final  Decision,  the  respondent,  Rail¬ 
road  Retirement  Board,  unlawfully,  improperly  and 
erroneously  overruled  and  disregarded  the  Exceptions, 
and  each  of  them,  which  the  petitioner  herein  filed  to 
the  Report  of  the  Examiner,  and  to  the  Examiner’s 
Findings  of  Fact,  Conclusions  and  Recommendation 
contained  in  such  report. 

(b)  In  its  said  Final  Decision,  the  respondent,  Rail¬ 
road  Retirement  Board,  unlawfully,  improperly  and 
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erroneously  approved  and  adopted  as  a  basis  for  its 
said  Final  Decision,  the  said  Findings,  Conclusions 
1  and  Recommendations,  and  each  of  them,  contained 
in  the  Report  of  the  said  Examiner,  to  -which  the  peti¬ 
tioner,  Universal  Carloading  &  Distributing  Company, 
Inc.  has  filed  its  Exceptions,  notwithstanding  the  fact 
that  said  Findings,  Conclusions  and  Recommendations 
1  so  excepted  to  by  the  petitioner,  and  each  of  them, 
were  not  supported  by  the  evidence  and  record  in 
said  proceeding,  but  were,  instead,  contrary  to  the 
evidence  and  record  and  were  contrary  to  law. 

9  (c)  The  said  Final  Decision  of  the  respondent,  Rail¬ 
road  Retirement  Board,  that  the  petitioner.  Universal 

1  Carloading  &  Distributing  Company,  Inc.  is,  and  has 
been  at  least  since  August  28,  1935,  an  “employer” 
within  the  meaning  of  Section  1(a)  of  the  Railroad 
Unemployment  Insurance  Act,  is  not  supported  by  the 
evidence  or  by  the  record  in  said  proceeding,  but,  in¬ 
stead,  is  contrary  to  the  evidence  and  the  record  in 
said  proceeding,  and  is  contrary  to  law. 

(d)  The  said  Final  Decision  of  the  respondent,  Rail¬ 
road  Retirement  Board,  that  the  petitioner,  Universal 
Carloading  &  Distributing  Company,  Inc.,  is,  and  has 
been  at  least  since  April  1,  1932,  controlled  by  and 
under  common  control  with  New  York  Central  Rail¬ 
road,  a  carrier  by  railroad  subject  to  Part  I  of  the 
Interstate  Commerce  Act,  is  not  supported  by  the 
evidence  or  by  the  record  in  said  proceeding  but,  in¬ 
stead,  is  contrary  to  the  evidence  and  to  the  record 
in  said  proceeding,  and  is  contrary  to  law. 

(e)  The  said  Final  Decision  of  the  respondent,  Rail¬ 
road  Retirement  Board,  that  the  petitioner,  Universal 
Carloading  &  Distributing  Company,  Inc.  is,  and  has 
been,  at  least  since  April  1,  1932,  engaged  in  the  per¬ 
formance  of  services  and  the  operation  of  facilities 
('other  than  trucking  service,  casual  service,  or  the 
casual  operation  of  facilities)  in  connection  with  the 
transportation  of  property  by  railroad,  and  the  re¬ 
ceipt,  delivery,  transfer  in  transit,  storage  and  han¬ 
dling  of  property  transported  by  railroad,  is  not  sup¬ 
ported  by  the  evidence  or  by  the  record  in  said  pro¬ 
ceeding,  but,  instead,  is  contrary  to  the  said  evidence 

10  and  record,  and  is  contrary  to  law. 
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Wherefore,  the  petitioner  prays  (1)  that  the  re¬ 
spondent,  Railroad  Retirement  Board,  be  required,  within 
fifteen  days  after  receipt  of  service,  or  within  such  addi¬ 
tional  time  as  the  Court  may  allow,  to  certify  and  file 
with  the  Court  in  which  this  petition  has  been  filed,  a 
transcript  of  the  record  upon  which  the  findings  and  De¬ 
cision  complained  of  are  based,  together  with  the  findings 
and  opinion  of  both  the  majority  and  minority  members 
of  the  Railroad  Retirement  Board;  (2)  that  the  said 
Decision  of  the  Board  be  reversed,  set  aside  and  wholly 
annulled;  - and  (3)  that  the  petitioner  have  such  other 
and  further  relief  as  to  the  Court  may  appear  just  and 
equitable  in  the  premises. 

Harry  C.  Ames, 

Attorney  for  Petitioner. 

(Exhibits  A  and  B,  attached  to  said  Petition  and  which 
are  copies  of  the  Decision  of  the  Railroad  Retirement 
Board  and  of  the  Dissenting  Opinion  of  F.  C.  Squire,  a 
member  of  said  Board,  respectively,  are  omitted  for  the 
reason  that  they  are  set  out  hereafter  in  this  Joint  Ap¬ 
pendix  at  pages  352  and  425  respectively.) 

The  Answer  of  the  Railroad  Retirement  Board  to  the 
foregoing  petition  -was  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia  on  the  28th  day  of 
March,  1946,  and,  omitting  caption,  is  in  words  and  figures 
as  follows,  to-wit: 

73  ANSWER. 

Comes  now  the  defendant,  Railroad  Retirement  Board, 
and  for  answer  to  the  petition  for  review  respectfully 
shows  to  the  Court : 

1.  Defendant  admits  the  allegations  in  paragraphs  num¬ 
bered  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11, 12,  13,  14,  15  and  17  of 
the  petition,  except  the  allegation  in  paragraph  3  that  the 
Railroad  Retirement  Board  is  an  agency  established  by  the 
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Railroad  Unemployment  Insurance  Act.  Defendant  avers 
that  the  Railroad  Retirement  Board  is  an  agency  in  the 
executive  branch  of  the  United  States  Government  estab¬ 
lished  by  the  Railroad  Retirement  Act  of  1935  (49  Stat. 
970)  as  amended  by  the  Railroad  Retirement  Act  of  1937 
(50  Stat.  314;  45  U.S.C.,  Sec.  228j)  and  is  charged  with 
the  duty  of  administering  the  Railroad  Unemployment 
Insurance  Act  (52  Stat.  1107 ;  45  U.S.C.,  Sec.  362). 

2.  Defendant  denies  the  allegations  in  paragraphs  num¬ 
bered  16  and  18  of  the  petition.  Defendant  avers  that  the 
Board’s  findings  that  Universal  Oarloading  &  Distributing 
Company,  Inc.  is,  and  has  been  at  least  since  April  1, 
1932,  controlled  by  and  under  common  control  with  The 
New1  York  Central  Railroad  Company  and  engaged  in  the 
performance  of  services  and  the  operation  of  facilities 
(other  than  trucking  service,  casual  service,  or  the  casual 
operation  of  facilities)  in  connection  with  the  transporta¬ 
tion  of  property  by  railroad  and  the  receipt,  delivery, 
transfer  in  transit,  storage,  and  handling  of  property 
transported  by  railroad,  and  that  therefore,  Universal 
74  Carloading  &  Distributing  Company,  Inc.  is,  and  has 
been  at  least  since  August  28,  1935,  an  “employer” 
within  the  meaning  of  Section  1(a)  of  the  Railroad  Un¬ 
employment  Insurance  Act,  are  reasonable  and  are  sup¬ 
ported  by  substantial  evidence  appearing  in  the  record 
before  the  defendant  Board. 

Wherefore,  the  defendant  Board  prays  that  the  petition 
be  dismissed  and  the  decision  of  the  defendant  Board 
be  sustained. 

(s)  Myles  F.  Gibbons, 

Myles  F.  Gibbons, 

Attorney  for  Defendant , 
Railroad  Retirement  Board, 
844  Rush  Street, 

Chicago,  Illinois ; 

•  910  17th  St.,  N.W., 
Washington,  D.  C. 
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The  Answer  of  the  Brotherhood  of  Railway  and  Steam¬ 
ship  Clerks,  Freight  Handlers,  Express  and  Station  Em¬ 
ployees,  to  the  foregoing  Petition  was  filed  in  the  United 
States  District  Court  for  the  District  of  Columbia  on  the 
25th  day  of  March,  1946,  and,  omitting  caption,  is  in  words 
and  figures  as  follows,  to-wit: 


71  ANSWER  OF  DEFENDANT  BROTHERHOOD 
OF  RAILWAY  AND  STEAMSHIP  CLERKS, 
FREIGHT  HANDLERS,  EXPRESS  &  STATION 
EMPLOYEES. 

Now  comes  the  defendant  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Sta¬ 
tion  Employes,  and  for  its  answer  to  the  petition  of  the 
plaintiff  filed  herein,  says:  ' 


1. 

The  allegations  contained  in  Paragraphs  1  to  15,  in¬ 
clusive,  and  the  allegations  contained  in  Paragraph  17 
of  the  petition  are  admitted,  except  the  allegation  in 
Paragraph  3  thereof  to  the  effect  that  the  Railroad  Retire¬ 
ment  Board  is  an  agency  esablished  by  the  Railroad  Un¬ 
employment  Insurance  Act.  It  is  further  admitted  that 
Exhibits  A  and  B  attached  to  the  said  petition  and  re¬ 
ferred  to  in  Paragraphs  13  and  14  thereof,  respectively,  are 
true  and  correct  copies  of  the  documents  of  which  they 
purport  to  be  copies. 

2. 

The  allegations  contained  in  paragraph  16  of  the  peti¬ 
tion  are  denied. 

3. 

The  allegations  contained  in  Paragraph  18  of  the  petition 
are  denied,  and  in  this  connection,  this  defendant  says 
72  further  that  the  findings  and  decision  of  the  Railroad 
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Retirement  Board  to  the  effect  that  the  plaintiff  Uni¬ 
versal  Carloading  and  Distributing  Company,  Inc.,  is  and 
has  been  controlled  by  or  under  common  control  with  a 
common  carrier  railroad  company,  to-wit,  the  New  York 
Central  Railroad  Company,  and  has  been  engaged  in  the 
performance  of  services  and  the  operation  of  facilities  in 
connection  with  the  transportation  of  property  by  rail¬ 
road,  and  in  connection  with  the  receipt,  delivery,  transfer 
in  transit,  storage  and  handling  of  property  transported 
by  railroad,  are  supported  by  substantial  evidence  pre¬ 
sented  to  the  Railroad  Retirement  Board  in  the  hearing 
referred  to  in  the  petition,  and  are  not  contrary  to  law. 

Wherefore,  this  defendant  prays  that  the  petition  of 
the  plaintiff  be  denied  and  dismissed  at  the  plaintiff’s 
cost. 

(s)  Prank  L.  Mulholland, 

Frank  L.  Mulholland, 

741  Nicholas  Bldg., 

Toledo  4,  Ohio, 

(s)  Clarence  M.  Mulholland, 
Clarence  M.  Mulholland, 

741  Nicholas  Bldg., 

Toledo  4,  Ohio, 

(s)  Willard  H.  McEwen, 

Willard  H.  McEwen, 

741  Nicholas  Bldg., 

Toledo  4,  Ohio, 

(s)  James  L.  Crawford, 

James  L.  Crawford, 

1015  Vine  Street, 

Cincinnati  2,  Ohio, 

1  (s)  Edward  C.  Kriz, 

Edward  C.  Kriz, 

1416  F  Street,  N.W., 
Washington,  D.  C. 

Of  Counsel: 

Mulholland,  Robie  &  McEwen, 

741  Nicholas  Bldg., 

Toledo  4,  Ohio. 
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The  issues  presented  by  the  foregoing  Petition  and  An¬ 
swers  were  duly  tried  in  the  United  States  District  Court 
for  the  District  of  Columbia,  before  the  Honorable  David 
A.  Pine,  Justice  of  said  Court,  on  the  16th  day  of  April, 
1947.  The  only  evidence  submitted  at  such  trial  consisted 
of  the  original  Certified  Transcript  of  the  Record  before 
the  Railroad  Retirement  Board  in  the  Matter  of  the  Status 
of  Universal  Oarloading  and  Distributing  Company,  Inc. 
under  the  Railroad  Unemployment  Insurance  Act,  Juris¬ 
dictional  Docket  No.  14,  which  had  been  filed  in  said  Court 
by  the  Railroad  Retirement  Board  on  or  about  the  21st  day 
of  February,  1946. 

Pursuant  to  the  Stipulation  of  the  parties  as  hereinafter 
set  out  on  page  of  this  Joint  Appendix,  the  following 
portions  of  the  transcript  of  the  hearing  before  the  Ex¬ 
aminer  of  the  Railroad  Retirement  Board  on  June  8th  to 
13th,  1942,  which  are  shown  in  said  Transcript  of  the  Rec¬ 
ord  before  the  Railroad  Retirement  Board,  are  included  in 
this  Joint  Appendix: 

(At  such  hearing,  the  Railroad  Retirement  Board  was 
represented  by  its  Examiner,  Mr.  Louis  Turner ;  Universal 
Carloading  and  Distributing  Company,  Inc.  was  repre¬ 
sented  by  its  attorneys,  Mr.  Herbert  J.  Patrick  and  Mr. 
Jacob  Weiss;  and  the  Brotherhood  of  Railway  and  Steam¬ 
ship  Clerks,  Freight  Handlers,  Express  and  Station  Em¬ 
ployees  was  represented  by  its  attorney,  Dr.  Horace  A. 
Bacus.) 

The  Examiner  stated  at  the  opening  of  the  hearing: 

182  The  Examiner:  On  August  23,  1939,  the  general 
counsel  for  the  Railroad  Retirement  Board  issued  a 
formal  opinion  in  which  he  held  that  the  Universal 
Carloading  &  Distributing  Company,  Inc.,  was  an  em¬ 
ployer  within  the  meaning  of  the  Railroad  Retirement 
Act,  and  the  Railroad  Unemployment  Insurance  Act 
from  August  28,  1935  to  at  least  June  15,  1939.  This 
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opinion  was  approved  and  adopted  by  the  Board  by 
Board  Order  Number  39-548.  Universal  Carloading  and 
Distributing  Company,  Inc.  took  issue  with  the  ruling 
of  the  general  counsel  and  requested  the  Board  to 
hold  a  hearing  on  the  status  of  the  Universal  Car¬ 
loading  &  Distributing  Company,  Inc.  up  to  the  date 
of  the  hearing.  In  accordance  with  Universal’s  re¬ 
quest,  the  Board  has  ordered  a  hearing  to  be  held 
under  the  Railroad  Unemployment  Insurance  Act,  and 
has  appointed  me  as  Examiner  for  the  Board  to  con¬ 
duct  such  hearings.  I  might  add  that  the  general 
counsel  of  the  Board  has  ruled  without  formal  opinion 
that  Universal  Carloading  &  Distributing  Company, 
Inc.  has  also  been  an  employer  under  the  Railroad 
Retirement  Act  and  the  Railroad  Unemployment  In¬ 
surance  Act  since  June  15,  1939. 


MR.  RALPH  J.  LEIBENDERFER,  a  director  and  the 
Secretary  and  General  Counsel  of  Universal  Carloading 
and  Distributing  Company,  Inc.  and  of  United  States 
Freight  Company,  thereupon  testified  at  such  hearing 
in  part  as  follows: 

246  Q.  Did  you  have  a  direct  part  then  in  the  organiza¬ 
tion  of  the  United  States  Freight  Company  in  May, 

1925?  A.  I  had  complete  charge  of  it. 

Q.  And  what  about  the  organization  of  Universal  Car- 
loading  &  Distributing  Company  of  Delaware  in  December, 
1925?  A.  I  had  complete  charge  of  that. 

Q.  You  did  all  of  the  legal  work  in  connection,  did 
you?  A.  Yes,  sir. 

Q.  Now,  first,  Mr.  Leibenderfer,  how  many  shares  of 
stock  has  Universal  Carloading  &  Distributing  Company? 
A.  5000  shares. 

Q.  Who  owns  those  shares?  A.  -  United  States  Freight 
Company  owns  all  of  them. 

Q.  Are  there  any  qualifying  shares? 

247  A.  There  are  a  few  qualifying  shares  but  they  are 
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all  endorsed  over  to  the  United  States  Freight  Com¬ 
pany. 

Q.  Then  United  States  Freight  Company  is  100  per 
cent  owner  of  Universal  Carloading  &  Distributing  Com¬ 
pany;  is  that  right?  A.  Yes,  sir. 

Q.  These  companies  with  which  yon  were  associated 
prior  to  1925  were  engaged  in  the  forwarding  business 
were  they?  A.  Yes,  the  Baldwin  Universal  Company  was 
an  operating  company,  and  the  Universal  Carloading  & 
Distributing  Company  was  an  operating  company. 

Q.  And  the  Universal  Steamship  Company?  A.  And 
the  Universal  Steamship  Company  was  a  steamship  com¬ 
pany  operating  on  the  Great  Lakes. 

» 

Q.  Yes;  now  speaking  of  Baldwin  and  Universal  of 
Illinois,  I  believe  those  were  the  two  you  mentioned  par¬ 
ticularly?  A.  Yes,  and  Baldwin  Shipping  Company. 

Q.  Was  that  a  forwarding  company?  A.  Well,  it  was 
a  forwarding  company,  but  it  wasn’t  in  active  operation 
at  the  time  the  U.S.  Freight  Company  was  organized. 

Q.  But  the  other  two  companies,  were  active  operat¬ 
ing  forwarding  companies,  is  that  right?  A.  Yes, 
248  that’s  right. 

Q.  And  at  the  time  when  you  first  went  with  them, 
where  was  their  principal  business,  Mr.  Leibenderfer?  I 
mean,  their  principal  route  which  they  were  using?  A. 
Well,  they  were  using  first,  as  I  remember,  they  were 
using  the  Lackawanna  Railroad. 

Q.  I  mean,  between  what  cities?  A.  Oh,  they  were 
operating  mostly  between  New  York  and  Chicago,  most 
of  their  operations. 

Q.  And  originally  they  used  what?  A.  They  used  the 
Lackawanna  Railroad  and  then  they  began  using  the 
Lehigh  and  around  1920  or  perhaps  a  little  before,  they 
began  using  the  New  York  Central. 

Q.  Can  you  explain,  if  you  know,  why  they  changed 
to  the  New  York  Central  from  the  Lackawanna  and  the 
Lehigh?  A.  Well,  I  think  it  may  have  been,  the  main 
reason  may  have  been  because  the  New  York  Central  was 
better  located  to  handle  the  traffic  between  New  York  and 
Chicago.  That  is  a  natural  merchandise  carrier  and  natur- 
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ally  the  two  operating  companies  used  that  in  preference 
to  other  railroads,  because  being  a  better  service  and 
went  through  a  better  merchandise  territory. 

Q.  Now,  at  the  time  that  the  companies,  the  Lehigh 
and  the  Lackawanna,  were  originally  used,  was  there  any 
suggestion  of  any  interest  of  any  kind  in  those  corn- 

249  panies  on  the  part  of  Lackawanna  or  Lehigh,  so  far 
as  you  know,  in  the  way  of  owmership  or  stock  or 

joint  directors,  or  anything  of  that  nature?  A.  No,  sir, 
there  was  not  a  slightest  suggestion  of  it. 

Q.  The  business  of  the  Universal  of  Illinois  and  of 
Baldwin  was  entirely  separate  and  apart  from  that?  That  ' 
is,  it  was  independent?  I  should  say  entirely  of  Baldwin 
and  Universal  of  Illinois  except  so  far  as  using  their 
facilities  were  concerned?  A.  Yes. 

Q.  Now,  you  say  there  was  a  change  made  to  the  New 
York  Central  about  1919  or  ’20.  A.  I  think  it  was  around 
that  time,  I  am  not  sure  about  the  date. 

Q.  Can  you  state  for  the  record  what  the  basis  of  that 
change  was?  I  believe  you  did  state  that.  A.  Yes,  I  have 
already  stated  that. 

Q.  At  that  time  was  there  any  suggestion  of  any  inter¬ 
est  or  indirect  interest  of  any  kind  or  nature  on  the  part 
of  New  York  Central  or  any  other  subsidiary  in  Baldwin 
Universal  or  Universal  of  Illinois?  A.  No,  sir,  there 
wasn’t  the  slightest  interest  of  that  kind. 

Q.  As  a  result  of  that,  what  amount  of  business  went 
to  the  New  York  Central  Railroad  at  that  time?  A. 

250  Well,  I  couldn’t  say  without  looking  at  the  record. 

Q.  Well,  was  there  a  substantial  proportion?  A.  It 
started  as  a  small  part  and  grew  gradually  along  with 
the  growth  of  the  forwarding  business,  that  is,  the  de¬ 
velopment. 

Q.  Yes;  now,  was  New  York  Central  continued  to  be 
used  by  these  companies  until  1925  ?  A.  Oh,  yes. 

Q.  With  their  operations?  A.  Yes. 

Q.  By  1925  would  you  say  there  was  a  small  or  a 
substantial  proportion  of  their  business  being  given  to 
New  York  Central?  A.  I  would  say  a  substantial. 

Q.  How  would  it  compare  with  any  other  carriers  which 
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were  used  by  these  companies  at  that  time.  A.  Well,  I 
say  probably  about  fifty-fifty. 

Q.  That  it  had  fifty  per  cent  of  all  the  business?  A. 
Well,  I’d  say  about  that. 

Q.  As  against  all  other  carriers  used?  A.  Probably. 
It  may  be  an  over-exaggeration  or  under. 

Q.  Now,  at  the  time  when  the  United  States  Freight 
Company  was  organized  in  1925  what  was  one  of  its  first 
actions  in  so  far  as  Baldwin  and  Universal  of  Illinois 

251  were  concerned?  A.  Well — 

Q.  I  mean  as  to  require  them — A.  Well,  I  don’t 
quite  understand  what  you  mean  by  that  question. 

Q.  When  United  States  Freight  Company  was  or¬ 
ganized  in  1925  did  it  have  any  forwarding  business  of 
its  own?  A.  No,  it  did  not.  It  had  never  been  an  operat¬ 
ing  company. 

Q.  Did  it  have  any  companies  engaged  in  the  forward¬ 
ing  business  owned  by  it  at  that  time?  A.  Well,  that  one 
was  organized  when  the  organization  proceedings  were 
completed.  This  is  the  Baldwin  Universal  and  the  Uni¬ 
versal  of  Illinois,  and  the  Transcontinental  Freight  Com¬ 
pany. 

Q.  Was  that  concurrent  there,  or  practically  concurrent 
there  with  the  organization — with  its  organization,  I  should 
say?  A.  Will  you  repeat  the  question  again,  please? 

Q.  Was  the  acquisition  of  these  companies  which  you 
have  just  mentioned,  practically  concurrent  with  its  or¬ 
ganization?  A.  Oh,  yes,  it  was  concurrent.  The  whole 
thing  was. 

Q.  It  was  organized  for  the  purpose  of  acquiring  them? 
A.  Yes,  acquiring  the  three  companies,  the  Baldwin,  which 
in  turn  owned  the  three  companies  mentioned,  and  the 

252  Transcontinental  Freight  Company,  which  was  one  of 
our  large  competitors  at  that  time  and  had  a  wide¬ 
spread  organization. 

Q.  Now,  how  much  stock  did  the  United  States  Freight 
Company  originally  have?  A.  100,000  shares. 


253  Q.  Was  there  any  considerable  block  or  any  block 
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of  tMs  stock  sold  to  Now  York  Central  Railroad?  A. 
None  at  all. 

Q.  Or  to  any  subsidiary  of  the  New  York  Central  Rail¬ 
road?  A.  No,  sir,. it  was  all  sold  to  the  general  public. 

Q.1  Now  then  in  1927  you  say  the  stock  was  increased 
to  300,000  shares?  A.  Yes. 

Q.  At  that  time  the  entire  hundred  thousand  shares  had 
been  issued?  A.  Yes. 

Q.  What  happened  to  the  300,000  shares,  or  the  200,000 
additional  shares?  A.  The  holders  of  the  original  hun¬ 
dred  thousand  shares  were  granted  2  for  1,  so  that  took 
care  of  the  200,000  shares. 

Q.  What  did  you  do,  call  in  the  old  stock  and  issue 
new  stock?  A.  Yes,  we  did. 

Q.  So  you  called  in  the  old  100,000?  A.  And  issued 
200, COO  in  exchange. 

i  Q.  All  right.  A.  The  other  hundred  thousand 
254  shares  were  kept  in  the  treasury  and  were  sold  at 
different  times  for  cash  to  the  general  public  up  until 
around  July,  as  I  remember,  of  1929,  the  last  shares 
were  issued  and  sold. 

Q.  Now,  in  the  sale  of  that  additional  hundred  thou¬ 
sand  shares,  was  any  of  that  sold  to  the  New  York  Central 
Railroad  or  any  of  its  subsidiaries?  A.  No,  sir. 


Q.  Now,  then,  does  the  United  States  Freight  Company 
stock  still  consist  of  300,000  shares?  A.  Yes  sir,  all  of 
it  is  issued.  All  of  the  stock  is  outstanding  except  434 
shares  which  are  now  held  in  the  treasury. 

*  #  •  •  * 

255  Q.  So  that  the  Universal  of  Delaware,  then  is  the 

256  outgrowth  of  Baldwin  Universal  and  Universal  of 
Illinois,  so  far  as  doing  business  is  concerned?  It 

was  a  successor  to  them?  A.  Yes. 

Q.  Now,  at  the  time  that  Universal  of  Delaware  took 
over,  you  say  there  was  a  substantial  portion  of  the  busi¬ 
ness  being  handled  by  New  York  Central  Railroad?  A. 
Yes,  sir. 
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Q.  I  see;  and  did  that  continue,  did  that  use  of  the 
New  York  Central  facilities  continue  through  the  years  of 
’26,  ’27,  ’28  and  ’29?  A.  Yes,  sir,  to  a  growing  extent. 

Because  as  the  business  of  the  forwarder  grew,  the 
257  business  which  we  gave  to  various  carriers  also  grew. 

Q.  Now,  in  1929, 1  will  ask  you  whether  you  learned 
of  the  purchase  of  any  stock  of  United  States  Freight 
Company  in  the  open  market?  A.  Well,  we  learned  in  the 
fall  of  1928,  and  the  early  part  of  1929,  somebody  was 
buying  the  stock.  We  didn’t  know  who  it  was. 

Q.  You  didn’t  know  who?  A.  Until  Mr.  William  T. 
Hoops  came  down  one  day  and  told  us  he  had  128,000 
shares  of  stock  and  he  wanted  representation  on  the  board 
of  directors. 

The  Examiner:  Who  was  he,  for  the  purpose  of 
the  record? 

The  Witness:  President  of  the  L.C.L.  Corporation. 

Q.  Was  the  L.C.L.  Corporation  in  any  way  connected 
with  the  New  York  Central  Railroad  at  that  time?  A.  No, 
sir. 

Q.  Was  it  a  subsidiary  of  it?  A.  No,  sir. 

Q.  Was  it  connected  in  any  way  with  any  subsidiary 
at  that  time,  of  the  New  York  Central  Railroad?  A.  No, 
sir,  not  to  my  knowledge.  I  don’t  think  it  was  or  ever 
has  been. 


258  'Mr.  Melius  had  been  elected  president  of  the  United 
States  Freight  Company  in  November  1930. 


259  Q.  Now,  since  the  organization  of  United  States 
Freight  Company  in  1925,  in  the  organization  of 
Universal  Carloading  &  Distributing  Company  of  Dela¬ 
ware,  in  1925,  have  you  been  a  director  continuously  up 
to  the  present  time?  A.  Yes,  sir. 

Q.  Have  you  been  secretary  all  of  that  time?  A.  Yes, 
sir. 

Q.  How  about  attending  meetings?  Did  you  ever  attend 
any  meetings,  Mr.  Leibenderf er  ?  A.  Well,  I  have  at¬ 
tended  all  of  the  meetings  of  the  directors  of  the  United 


V 


24 


States  Freight  Company  and  all  its  subsidiaries.  I  have 
also  attended  all  of  the  stockholders’  meetings. 

Qj  Yon  mean  you  have  never  missed  a  meeting  as 
director?  A.  I  have  never  missed  a  meeting. 

Q.  Or  as  one  of  the  stockholders?  A.  Never. 

260  Q.  So  if  anything  went  on  at  the  directors’  meet¬ 
ings  you  probably  know  about  it?  A.  I  feel  sure  that 

I  would. 

Q.  Now,  then,  Mr.  Leibenderfer,  up  to  the  time  when 
you  learned  from  Mr.  Melius  of  the  execution  of  this  agree¬ 
ment  of  February  1st  or  February,  1930,  between  Mer¬ 
chants  Dispatch  and  L.C.L.  Corporation,  did  anything  ever 
come  up  in  any  of  these  directors’  meetings  of  the  United 
States  Freight  Company  or  of  Universal  of  Delaware 
concerning  any  such  thing  as  that?  A.  No,  sir,  it  never 
was  brought  up  at  any  meeting.  It  was  never  discussed. 

Q.  Was  it  ever  brought  up  after  you  and  Melius 
brought  it  up?  A.  Well,  I  believe  he  spoke  to  us  about 
it  and  'Mr.  Hoops  came  down  and  gave  us  a  copy  of  the 
agreement. 

Q.  That  was  a  year  after  it  was  made?  A.  That  was 
a  year  after  it  was  made. 

Qj  Now,  you  say  he  demanded  representation  on  the 
board?  A.  Yes. 

Q.  Did  he  get  the  representation?  A.  Yes,  and  I 
remember  in  the  spring  of  1929  we  gave  him  two  directors 
on  the  board,  Mr.  Whelpley  and  W.  H.  Eshbaugh. 

261  They  were  elected  directors  February  4,  1929. 

Q.  When  they  came  on  there  as  representing  that 
128,000  shares  of  stock  which  L.C.L.  Corporation  had 
accumulated  did  they  make  any  effort  to  do  anything  for 
any  particular  individual  or  company?  A.  No,  they  acted 
as  any  other  director  and  discussed  matter  for  the  good 
of  the  United  States  Freight  Company.  No  specific  interest 
was  mentioned  or  no  specific  interest  was  in  any  way 
advanced. 


Q.  And  how  many  directors  were  there  on  United 
States  Freight  Company  board  at  that  time,  if  you  know? 
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A.  Well,  I’d  say  about  ten,  approximately.  In  1929  there 
may  have  been  more  than  that. 

Q.  Perhaps  this  will  refresh  your  memory.  A.  There 
were  ten  members  on  the  board  until  the  election  of  Mr. 
Eshbaugh  and  Mr.  Whelpley. 

Q.  So  the  board  was  increased  from  10  to  12? 
A.  Yes. 

262  Q.  What  was  the  next  you  learned  in  respect  to  this 
128,000  shares  of  stock,  Mr.  Leibenderf er  ?  A.  Well, 

Mr.  Hoops  told  us  that  in  his  opinion  he  controlled  the 
election  of  directors  at  the  next  meeting  of  the  stock¬ 
holders,  which  occurred  in  April,  1929,  and  wanted  to  know 
what  we  were  willing  to  do.  He  said  that  he  had  a  man 
whom  he  wanted  to  elect  chairman  of  the  board,  G-.  C. 
Woodruff,  and  said  if  he  would  elect  him  chairman  of  the 
board  and  director,  elect  Mr.  Hoops  director,  Mr.  Whelpley 
and  Mr.  Eshbaugh  a  director,  Mr.  George  Breen,  as  I 
remember,  director,  and  I  forgot  the  other  names.  Let  me 
see  the  list  of  directors,  Samuel  G.  Rea.  That  made  six 
of  the  fifteen  directors;  we  were  to  elect  the  other  nine 
directors.  / 

Q.  That  is,  the  remaining  stock  was?  A.  Yes.  And 
we  agreed  to  that  and  you  will  note  that  one  of  the  men 
who  were  dropped  from  the  board  was  Mr.  E.  C.  Strohm, 
who  up  to  that  time  had  been  chairman  of  the  board.  He 
was  dropped  and  Mr.  G.  C.  Woodruff  took  his  place. 

Q.  How  long  did  Mr.  Woodruff  remain  as  chairman  of 
the  board  ?  A.  I  think  until  some  time  in  1931,  if  I  am  not 
mistaken;  I  have  forgotten  just  when  it  was. 

Q.  Is  he  any  longer  a  member?  A.  No,  he  is  not  a 
member  of  the  board.  He  is  no  officer  of  the  company 

263  in  any  manner,  shape  or  form. 

Q.  How  long  did  Mr.  Hoops  stay  on?  A.  He 
remained  a  director  in  1929,  1930,  ’31  and  possibly  ’32. 
I  think  I  will  have  to  refresh  my  recollection  on  that. 

Q.  How  about  Mr.  Whelpley?  A.  He  was  on  the 
board  in  1929,  ’30,  and  ’31,  as  I  remember. 

Q.  And  Mr.  Eshbaugh?  A.  I  think  he  was  on  for  the 
same  period  as  Mr.  Whelpley. 

Q.  Yes,  and  the  other  one  I  think  you  said  was? 
A.  Samuel  G.  Rea  and  George  Breen.  / 
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Q.  Yes;  how  long  did  Sea  stay  on?  A.  Same  period. 
Q.  And  Breen?  A.  Same  period. 

Q.  Yes.  Now,  that  was,  you  say,  some  time  in  1932? 
A.  I  think  they  stayed  on  until  the  stockholders ’  meeting 
in  1932,  if  I  am  not  mistaken. 


266  Q.  Mr.  Leibenderfer,  at  my  request  have  you  pre¬ 
pared  a  list  of  the  directors  of  the  United  States 

Freight  Company  and  of  Universal  Carloading  &  Dis¬ 
tributing  Company?  I  will  take  that  back.  The  United 
States  Freight  Company  alone  from  the  time  of  its  or¬ 
ganization  in  1925  up  to  and  including  1941?  A.  Yes. 

Q.  I  am  going  to  read  from  this  list  which  you  prepared 
and  which  I  have  here,  for  the  purpose  of  identifying  the 
various  directors,  and  on  that  list  for  the  year  1925- 

267  26,  that  is  up  to  the  stockholders’  meeting,  I  assume, 
in  1926?  A.  Yes. 

Q.  You  had  seven  directors  consisting  of  E.  C.  Strohm, 
C.  S.  Eytinge,  Walter  Bockstahler,  R.  F.  Locke,  W.  L. 
Taylor,  F.  L.  Bateman,  and  R  J.  Leibenderfer.  Now, 
were  any  of  those  men  in  any  manner  connected  with  the 
New*  York  Central  Railroad,  or  any  of  its  subsidiaries? 
A.  No,  sir. 

Q.  Strohm  was  the  president,  was  he?  A.  He  was  the 
president  and  chairman  of  the  board,  yes,  chairman  of  the 
board  at  least.  Then  Mr.  Eytinge  was  president,  Mr. 
Bockstahler  was  vice-president. 

Q.  And  you  vrere  secretary?'  A.  I  was  secretary;  Mr. 
Taylor  and  Bateman  were  also  vice-presidents. 

Q.  Now,  I  will  ask  you  whether  or  not  Mr.  Bateman, 
who  was  named  in  that  original  board,  has  served  con¬ 
tinuously  ever  since  1925,  up  to  the  present  time?  A.  Yes, 
sir,  he  is  still  a  member  of  the  board. 

Q.  And  he  has  no  connection  whatever  with  the  New 
York  Central  Railroad  or  any  of  its  subsidiaries?  A.  No, 
sir. 

Q.  I  think  you  have  answered  as  to  the  rest. 

268  A.  Mr.  Taylor  was  also  a  member. 

Q.  Is  Mr.  Taylor  still  on  the  board?  A.  Yes. 

Q.  Of  that  original  board  of  1925,  Mr.  Bateman,  Mr. 
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Taylor,  and  yonrself  have  served  continuously?  A.  Yes, 
sir. 

Q.  To  this  year?  A.  Yes,  sir. 

Q.  And  I  think  yon  said  Mr.  Taylor  had  no  connection 
in  any  manner,  shape  or  form  with  the  New  York  Central 
Railroad?  A.  No,  he  has  not. 

Q.  Or  any  of  its  subsidiaries?  A.  No. 

Q.  Now,  of  that  original  board,  I  will  ask  you  whether 
Mr.  Locke  served  until  1931?  A.  Yes,  sir. 

Q.  Continuously  from  the  time  of  organization?  A.  Yes. 

Q.  Did  he  have  any  connection  in  any  shape  or  form, 
with  the  New  York  Central  Railroad  or  any  of  its  sub¬ 
sidiaries?  A.  No,  sir. 

Q.  And  of  that  original  board  Mr.  Bockstahler 

269  served  until  1931,  did  he?  A.  Yes,  sir. 

Q.  Did  he  have  any  connection,  direct  or  indirect, 
with  the  New  York  Central  or  any  of  its  subsidiaries? 
A.  No,  sir. 

The  Examiner:  I  presume  you  mean  by  that  state¬ 
ment,  he  had  no  official  or  any  other  position  with  the 
New  York  Central? 

The  Witness:  He  had  no  connection  at  all  of  any 
kind,  nature  or  description. 

Dr.  Bacus:  I  am  not  raising  an  objection,  but  I 
just  want  to  know  the  basis  for  Mr.  Leibenderfer’s 
statement  that  these  gentlemen  were  not  connected 
with  the  New  York  Central. 

The  Examiner:  Will  you  answer  that? 

The  Witness:  Well,  when  you  are  intimately  con¬ 
nected  with  these  men,  as  I  was,  for  many  years, 
Mr.  Taylor  and  Mr.  Bateman,  for  example,  you 
learn  all  about  their  private  affairs.  And  if  they  were 
connected  with  the  New  York  Central  Railroad  I 
certainly  would  have  known  it.  They  might  have  held 
some  stock,  that  I  don’t  know.  I  did  know  that  they 
were  not  connected  with  the  New  York  Central  or  any 
of  its  subsidiaries,  of  my  own  knowledge.  I  am  per- 

270  fectly  prepared  to  swear  to  that 

Mr.  Patrick:  And  you  are  swearing  to  it? 

The  Witness :  Yes. 
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Q.  Now,  in  1927  you  added  a  Mr.  K.  E.  Long  to  the 
board  of  directors?  A.  Yes,  sir. 

Q.  Who  was  Mr.  Long?  A.  He  was  in  charge  of  our 
Detroit  office,  vice  president  of  the  Universal. 

Q.  Did  he  have  any  official  connection  of  any  hind  or 
type  with  the  New  York  Central  Railroad,  or  any  of  its 
subsidiaries?  A.  No,  sir,  he  did  not. 

Q.  Or  any  unofficial  nature?  A.  Or  unofficial  nature. 
Q.  Now,  in  1927  you  added  two  more  men  to  your 
board,  J.  C.  Collingwood  and  William  H.  St.  John,  is  that 
right?  A.  Yes,  sir. 

Q.  Did  they  have  any  connection  of  any  kind  with  the 
New  York  Central  Railroad  at  that  time?  A.  No,  sir. 
At  that  time  Mr.  St.  John  was  in  Hartford,  Connecticut. 
He  had  been  an  owner  of  considerable  stock  of  the  Bald¬ 
win  Universal  Company,  one  of  the  constituent  corn- 

271  panies  of  the  United  States  Freight  Company,  and  he 
disposed  of  considerable  of  our  stock  in  and  around 

New  England  in  1928.  We  decided  it  would  be  a  good 
thing  to  have  him  on  the  board.  Mr.  Collingwood  was  in 
the  brokerage  business  here  in  New  York  City,  Harvey 
Fisk  &  Sons,  and  he  got  on  our  board  because  he  agreed 
to  place  our  stock  on  the  Curb  Exchange  and  had  also 
agreed  to  help  us  get  it  on  the  New  York  Stock  Exchange. 

Q.  Was  it  first  listed  on  the  Curb  Exchange?  A.  It 
was  first  listed  on  the  Curb  Exchange  as  an  unlisted 
security. 

Q.  And  later  it  was  transferred?  A.  And  later  on 
the  New  York  Stock  Exchange  in  August,  1929. 

Q.  And  it  has  been  on  the  New  York  Stock  Exchange 
ever  since?  A.  Ever  since. 

Q.  Now,  as  to  Mr.  St.  John,  is  he  still  on  your  board? 
A.  Yes,  he  is  still  a  member.  He  has  served  continuously 
since  his  election.  Mr.  Collingwood  died  in  1930.  He  was 
a  director  until  his  death. 

Q.  Until  his  death?  A.  Yes,  sir. 

272  Q.  Now,  did  any  of  those  men  have  any  connection, 

'  direct  or  indirect,  official  or  unofficial,  with  New  York 
Central  Railroad,  or  any  of  its  subsidiaries  to  your  know¬ 
ledge?  A.  No,  sir,  they  did  not 
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Q.  Now,  you  spoke  of  the  addition  of  Mr.  Eshbaugh 
and  Mr.  Whelpley  in  1928  or  1929,  on  February  4,  1928 
or  ’29,  I  believe?  A.  Yes. 

Q.  At  the  time  they  were  put  on  at  the  request  of  Mr. 
Hoops,  did  they  have  any  connection  with  New  York 
Central  Railroad?  To  your  knowledge,  or  any  of  its  sub¬ 
sidiaries?  A.  Not  to  my  knowledge.  Mr.  Whelpley  was 
president  of  the  American  Bankers  and  Trust  Company. 
That  was  a  new  firm  that  was  still  being  organized.  I 
don’t  remember  at  the  time  whether  it  was  organized.  It 
was  organized  that  year.  Mr.  Eshbaugh  was  a  member 
of  one  of  the  big  brokerage  firms,  I  think  his  own  broker¬ 
age  firm. 

Q.  And  when  Mr.  Rea  and  Mr.  Hoops,  Mr.  Woodruff 
and  Mr.  Breen  were  added  in  1929,  do  you  know  whether 
they  had  any  connection  with  the  New  York  Central 
Railroad  or  any  of  its  subsidiaries?  A.  Not  to  my  know¬ 
ledge.  I  don’t  know  at  the  time  whether  these  f el- 
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The  Examiner ;  Is  that  Woodruff? 

Mr.  Patrick:  Yes,  Woodruff. 

A.  I  am  practically  certain  from  my  own  opinion  that 
they  were  not  connected  with  the  New  York  Central  or 
any  subsidiary.  Mr.  Hoops  was  president  of  the  L.C.L. 
Corporation,  Mr.  Rea  was  a  private  investor  of  consider¬ 
able  wealth,  Mr.  Breen  was  a  private  operator.  He  is 
rated  one  of  the  ten  biggest  operators  in  1929. 

Q.  You  mean  operator  on  the  Street  or  the  New  York 
Stock  Exchange?  A.  I  mean  the  New  York  Stock  Ex¬ 
change,  known  as  Wall  Street. 

Q.  And  Mr.  Breen,  did  you  mention  him?  A.  He  was 
one  of  the  ten  biggest  operators  on  Wall  Street. 

Q.  I  see.  Now,  then,  so  that  at  that  time  when  those 
six  men  were  on  there,  Mr.  Whelpley,  iMr.  Rea,  Mr. 
Hoops,  Mr.  Woodruff,  Mr.  Breen  and  Mr.  Eshbaugh,  your 
board  of  directors  at  that  time  consisted  of  fourteen,  is 
that  right?  A.  Fourteen,  right.  No,  fifteen  men. 

Q.  Fifteen?  A.  Yes. 

Q.  So  these  six  constituted  only  40  per  cent  of  that 
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board,  is  that  right!  A.  Yes.  The  only  man  of  our 

274  original  group  who  went  off  in  1929  was  Mr.  Strohm. 

Q.  Mr.  Strohm  went  off?  A.  Yes. 

Q.  And  do  yon  know  who  took  his  place?  A.  Well, 
I  don’t  know,  he  wasn’t  renominated  for  a  director  at  onr 
annual  meeting  that  year. 

Q.  I  see.  Now,  then,  in  1930  yon  had  a  Mr.  T.  C. 
Healey  elected  as  a  director  on  October  14, 1930?  A.  Yes, 
sir. 

Q.  At  the  time  of  his  election  as  a  director,  prior  to  his 
election  as  a  director,  had  he  been  doing  some  attorney’s 
work  for  the  Universal?  A.  I  don’t  remember  whether 
he  had  or  not,  I  know  he  did  some  work.  Just  what  it  was 
I’m  not  sure. 

Q.  At  the  time  he  was  elected  was  he  officially  con¬ 
nected  with  the  New  York  Central  Railroad?  A.  No, 
sir,  I  think  he  was  an  attorney  in  Washington,  with  an 
office  in  Washington,  D.C.,  and  was  not  elected  an  assistant 
general  solicitor  of  the  New  York  Central  Bailroad  until 
December,  1932.  Over  two  years  after  he  became  a 
director  of  onr  company.  / 

Q.  At  the  time  he  was  elected  as  a  director  of  your 
company,  did  any  of  yon  know  that  he  was  going  to  be 
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Railroad,  two  years  later?  A.  I  don’t  think  he  knew 

himself. 

Q.  So  yon  got  him  before  New  York  Central?  A.  He 
became  a  director  of  onr  company  before  the  connection 
with  the  New  York  Central. 

Q.  Now,  will  yon  tell  ns  a  little  bit  more  about  Mr. 
Healey?  A.  Mr.  Healey  became  a  director,  as  I  have 
said,  in  October,  1930,  and  subsequently  was  appointed 
assistant  general  solicitor  of  the  New  York  Central  Bail¬ 
road  on  December  1,  1932.  At  that  time  there  was  some 
question  as  to  whether  or  not  he  should  continue  as  a 
director  of  onr  company,  and  Mr.  Healey  expressed,  the 
opinion  that  he  didn’t  think  it  would  make  any  difference, 
and  we  asked  Mr.  Healey  to  inquire  of  the  New  York 
Central  if  they  thought  it  was  necessary  for  him  to 
resign  as  a  director  of  our  company,  and  they  also  didn’t 
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consider  it  necessary.  So  we  continned  him  as  a  director 
until  the  stockholders’  meeting  of  April,  1939.  Prior  to 
that  meeting  he  requested  Mr.  Melius  not  to  have  him 
renominated.  There  had  been  some  criticism  about  his 
connection  with  the  company  in  the  freight  forwarders 
investigation.  I  don’t  know  whether  that  had  any  influence 
with  his  decision.  Those  are  the  facts. 
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merce  Commission  in  the  freight  forwarders  investiga¬ 
tion,  Mr.  Healey  requested  that  he  not  be  placed?  A.  Yes. 

Q.  And  was  that  request  granted  and  recognized  by  the 
stockholders?  A.  Yes,  he  was  not  nominated  as  a  direct¬ 
or,  and  therefore  wasn’t  up  for  reelection.  He  therefore 
wasn’t  reelected. 

Q.  Hasn’t  he  been  on  since?  A.  No,  and  has  no 
connection  with  our  company. 

Q.  Is  Mr.  Healey  still  with  the  New  York  Central 
Railroad  Company?  A.  He  is  now  general  solicitor. 

Q.  During  the  time  then  from  1932  to  1939  Mr.  Healey 
was  serving  on  both  boards  at  the  same  time?  A.  You 
mean  board  of  Universal  and  the  United  States  Freight? 

Q.  No,  New  York  Central.  A.  He  never  was  a 
director  of  the  New  York  Central.  He  is  a  director  now. 

Q.  Let  me  rephrase  that  question.  From  1932  to  1939 
Mr.  Healey  was  either  assistant  general  solicitor  or  a 
general  solicitor  of  the  New  York  Central  during  the  time 
that  he  was  on  your  board  of  directors?  A.  Yes, 
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Q.  Of  the  United  States  Freight  Company? 
A.  Yes. 

Q.  Was  he  on  the  Universal  board,  too?  A.  He  was 
on  the  Universal  board,  as  I  recall,  until  1935. or  ’36. 
Just  when  it  was  I  have  forgotten.  Mr.  Melius  decided 
that  it  wasn’t  necessary  for  him  to  be  on  the  board  and 
didn’t  nominate  him  and  he  wasn’t  elected  a  director. 
I’d  have  to  look  up  my  dates  for  that. 

Q.  So  far  as  you  know,  is  there  any  other  case  of  a 
director  of  the  United  States  Freight  Company  or  of 
Universal  Carloading  &  Distributing  Company  of  Delaware 
who  served  as  an  officer  or  director  of  the  New  York 
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Central  Railroad  Company  or  of  any  of  its  subsidiaries 
during  the  same  time  that  be  was  serving  as  an  officer 
or  director  of  United  States  Freight  Company  or  Universal 
Carloading  &  Distributing  Company?  A.  No,  there  is 
no  such  case. 

Q.  Now,  I  believe  that  Mr.  Eytinge  and  Mr.  Boek- 
stahler  resigned  on  November  19,  1930  and  at  that  time 
Mr.  F.  M.  Melius  was  elected  as  a  director  and  also  Mr. 
TT  W.  Burnham,  is  that  right?  A.  I  think  Mr.  Burnham 
was  elected  prior  to  that. 

I  Q.  Well,  he  was  apparently  elected  on  August  18th 
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Q.  I  see.  I  got  that  wrong.  Healey  was  elected, — 
no,  the  resignation  was  taken  on  that  date?  A.  Yes. 

Q.  Now,  prior  to  the  time  when  Mr.  Melius  was  elected 
as  a  director,  what  had  he  been  doing?  A.  He  was 
assistant  general  manager  of  the  New  York  Central  Rail¬ 
road. 

Q.  And  for  how  long  a  time  had  he  been  assistant 
geheral  manager?  A.  I  can’t  answer  that;  I  don’t  know. 

Q.  How  long,  do  you  know,  prior  to  that  time,  had 
he  been  connected  with  the  New  York  Central  Railroad? 
A.  He  was  connected  with  the  New  York  Central  Rail¬ 
road  about  25  or  30  years,  I’d  say. 

Q.  Now,  after  he  was  elected  to  your  board  of  directors, 
did  he  continue  with  the  New  York  Central  Railroad? 
A.  No,  sir,  he  resigned  and  severed  all  connection  with 
the  New  York  Central  Railroad  at  the  time  he  came  down, 
and  was  elected  president  of  the  United  States  Freight 
Company  and  all  its  subsidiaries. 

Q.  Now,  did  you  elect  him  as  a  director  at  the  re- 
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A.  No,  sir. 

Q.  How  did  he  come  to  be  elected?  A.  Well,  in  1930 
that  was  a  tough  year,  particularly  for  forwarding  com¬ 
panies.  It  was  particularly  bad  for  forwarding  companies 
and  along  about  the  first  of  the  year  our  business  began  to 
drop  and  we  began  to  get  into  a  serious  condition.  As  a 
result,  the  directors  got  together  and  tried  to  figure  out  a 
way  to  improve  the  situation.  One  of  the  methods  proposed 


•was  change  in  the  operating  officers  of  the  United  States 
Freight  Company  and  its  subsidiaries.  Several  men  were 
suggested,  and  after  considerable  talk  we  decided  that  Mr. 
Melius  was  the  best  man  obtainable.  Provided,  of  course, 
he  would  be  willing  to  serve.  Mr.  William  C.  Hoops  was 
appointed  by  the  board  to  interview  him  and  ascertain 
first,  whether  he  would  be  willing  to  serve  as  president 
of  United  States  Freight  Company  and  its  subsidiaries, 
and  second  if  he  did  whether  the  New  York  Central  Rail¬ 
road  would  be  willing  to  release  him. 

In  accordance  with  this  plan  Mr.  Hoops  went  up  to  the 
New  York  Central  Railroad,  had  an  interview  with  Mr. 
Melius,  gave  him  the  proposal,  told  him  what  the  nature 
of  the  operations  were,  and  so  forth,  and  Mr.  Melius 
said  that  it  appealed  to  him,  but  he  said  before  he 

280  could  give  an  answer  he  would  have  to  take  it  up  with 
his  superiors  in  the  New  York  Central  and  find  out 

whether  or  not  they  would  release  him.  He  took  it  up 
with  his  superiors  and  they  agreed  to  release  him.  He 
resigned  from  the  New  York  Central  and  was  elected 
president  and  director  of  United  States  Freight  Company 
and  all  subsidiaries  on  November  19,  1930. 

Q.  And  did  he  from  that  time  on  take  active  charge 
as  president  in  his  capacity  as  president  of  the  United 
States  Freight  Company  and  its  subsidiaries?  A.  Active 
charge.  He  was  made  operating  officer  of  the  company. 

Q.  Now,  when  you  say  that  several  suggestions  were 
made  as  to  who  to  get,  were  those  suggestions  made  in 
the  board  of  directors  meetings?  A.  Yes. 

Q.  By  different  members  of  the  board?  A.  Yes,  Mr. 
Bockstahler  at  that  time  was  a  very  serious  contender  for 
the  presidency  and  he  was  so  put  out  when  he  wasn’t 
elected  that  he  resigned  as  director  and  severed  his  con¬ 
nection  with  the  United  States  Freight  Company  and 
Universal. 

Q.  Do  you  recall  at  that  time  who  suggested  Mr. 
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remember. 

Q.  And  in  discussing  his  suitability  for  this  position, 
did  you  take  into  consideration  the  fact  that  he  had  been 


up  to  that  time  an  assistant  general  manager  of  New  York 
Central?  A.  Well,  we  figured  that  the  experience  he  had 
gained  at  the  Central  would  be  the  very  kind  of  experience 
that  would  be  valuable  in  operating  our  company.  He  had 
the  reputation  of  being  one  of  the  best  operators  in  the 
history  of  New  York  Central  Railroad,  and  we  figured 
that  the  experience  would  be  just  what  we  needed  to  handle 
the  problem. 

Q.  Well,  did  you  take  that — when  you  took  him  was  it 
considered  as  part  of  his  selection  that  you  were  doing  a 
favor  to  the  New  York  Central  by  selecting  him?  A.  No, 
we  were  aware  of  the  fact  that  we  were  doing  an  injury 
to  the  Central  because  he  was  regarded  very  highly  and 
we  took  him  away  probably  to  the  detriment  of  the 
Central. 

Q.  And  during  the  time  that  he  operated,  or  he  man¬ 
aged  the  company  as  president,  in  your  own  experience 
did  he  ever  in  any  way  seek  to  favor  New  York  Central, 
to  your  knowledge?  A.  No,  sir. 
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Company  or  Universal?  A.  No,  sir,  he  always  placed 
the  interest  of  United  States  Freight  Company  and  the 
stockholder  in  first  place  against  any  company,  New  York 
Central  or  any  other  railroad  company. 

Q.  Now,  I  notice  also  that  in  August,  1930,  Mr.  H.  W. 
Burnham  was  elected  a  director?  A.  Yes. 

Q.  I  will  ask  you  whether  Mr.  Burnham  had  ever  been 
connected  with  the  New  York  Central  Railroad?  A.  I 
understood  he  was  connected  in  a  small  way.  I  think  he 
was  a  stenographer  or  something.  I  don’t  know  what  his 
relation  was. 

Q.  Do  you  recall  when  he  severed  his  connection  with 
the  New  York  Central,  approximately?  A.  As  I  remem¬ 
ber  it,  it  was  around  1918  or  ’19. 

Q.  Do  you  recall  whether  after  that  he  went  with  Mr. 
McAdoo  ?  A.  Yes. 

Q.  And  do  you  know  how  long  he  was  with  Mr.  Mc¬ 
Adoo?  A.  Yes. 

Q.  And  do  you  know  how  long  he  was  with  Mr. 
McAdoo?  A.  I  thi-nk  for  two  or  three  years. 
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Q.  Until  about  1920?  A.  Then  he  went  into  the  coal 
business.  That  I  understand  was  out  in  Illinois,  and 

283  then  subsequently  he  became  a  director  of  a  subsidiary 
of  Insull  Utilities  Corporation. 

Q.  He  was  with  a  coal  company  by  the  name  of  Pierce 
Coal  Company  or  some  such  name?  A.  I  don’t  remember 
the. name.  I  know  it  was  a  coal  company. 

Q.  And  then  later  was  with  the  Insull  group  in  Chicago? 
A.  Insull  group,  yes,  the  Insull  Company,  one  of  them. 

Q.  That  was  the  Midland  Utilities?  A.  I  don’t  re¬ 
member  the  name,  but  he  came  directly  from  that  company. 

Q.  So  at  the  time  he  came  to  your  company,  he  elected 
to  go  to  your  company,  there  had  been  some  12  or  13-year 
lapse  between  his  previous  service  with  the  New  York 
Central  and  his  coming  to  your  company?  A.  Yes,  sir. 
No  connection  with  the  Central  during  all  that  period. 

Q.  Do  you  know  how  he  happened  to  be  selected? 
A.  Well,  we  had  some  trouble  with  our  accounting  depart¬ 
ment  and  he  was  recommended  to  us  as  an  expert  account¬ 
ant,  and  the  man  who  knew  all  the  answers,  so-called,  and 
he  was  employed  for  that  purpose.  I  think  he  came  to  us 
in  the  early  part  of  1930,  along  in  February. 

Q.  Was  the  fact  that  he  had  been  previously  as- 
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Central  Railroad,  any  factor  in  his  selection  as  a 

director  with  your  company?  A.  No,  sir,  because  his 
connection  with  the  New  York  Central  Company  was  in  a 
very  minor  capacity.  His  experience  was  really  with  the 
Atchison  Railroad. 

Q.  I  think  at  present  he  is  the  treasurer?  A.  And 
vice  president. 

Q.  And  vice  president  of  Universal  and  also  the  United 
States  Freight  Company?  A.  And  all  the  subsidiaries. 


Q.  Now,  Mr.  Leibenderfer,  I  notice  in  1932  there  were 
three  new  directors.  One  was  B.  R.  Lawrence,  C.  A.  Waltz, 
and  E.  H.  Gardner.  Will  you  tell  us  who  B.  R.  Lawrence 
is?  A.  He  is  vice  president  of  Universal  Carloading  & 
Distributing  Company  with  offices  in  Chicago. 
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for  the  Chicago  and  Western  districts  at  the  present 
time?  A.  That’s  right,  yes. 

Q.  Prior  to  his  election  do  you  know  what  his  business 
was?  A.  He  was  employed  by  the  Universal  ever  since 
its  organization. 

Q.  He  had  been  with  Universal  before?  A.  Yes. 

Q.  And  Mr.  Carl  A.  Waltz?  A.  He  is  also  vice  presi¬ 
dent  in  charge  of  the  eastern  division  and  he  also  has  been 
employed  by  Universal  since  its  organization. 

Q.  And  Mr.  E.  H.  Gardner?  A.  He  is  in  charge  of 
the  foreign  department,  vice  president  of  Universal,  and 
had  been  employed  by  Universal  for  many  years  prior  to 
the  organization  of  it. 

Q.  He  was  employed  by  the  predecessor  companies, 
you  mean?  A.  Yes,  continued  right  through. 

Q.  Had  any  of  these  gentlemen,  to  vour  knowledge,  had 
any  connection,  direct  or  indirect,  with  the  New  York 
Central  Railroad,  or  any  of  its  subsidiaries?  A.  No, 
286  sir,  no  connection  at  all. 

Q.  Were  they  elected  at  the  request  of  the  New 
York  Central  Railroad  or  the  Securities  Corporation 
or  any  other  subsidiaries  or  officers  of  any  subsidiaries 
of  the  New  York  Central  Railroad?  A.  No,  sir. 

Q.  Now,  at  that  time  in  1931,  the  number  of  directors 
was  apparently  fifteen,  is  that  right?  A.  Yes,  sir. 

Q.  And  I  will  ask  you  whether  Mr.  Waltz  and  Mr. 
Lawrence  are  still  on  the  board  of  the  United  States 
Freight  Company  and  Universal  at  the  present  time? 
A.  Yes,  sir,  they  are,  and  they  have  served  continuously 
since  their  election. 

Q*  How  about  Mr.  Gardner?  A.  Also  true  as  to  Mr. 
Gardner. 

Q.  Now,  in  1932,  apparently,  the  board  of  directors  was 
cut  from  fifteen  down  to  ten,  is  that  right?  A.  Yes,  sir. 

Q.  And  as  a  result  of  that,  Mr.  Hoops  went  off,  Mr. 
Woodruff,  Mr.  Eshbaugh,  Mr.  Rea,  and  Mr.  Breen,  is 
that  right?  A.  Yes,  sir. 
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scribed — now,  in  1932  the  board  of  directors  consisted 
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of  Mr.  Melius,  Burnham,  Healey,  St.  John,  Bateman,  Tay¬ 
lor,  Lawrence,  Waltz,  Gardner  and  yourself,  ten  men? 
A.  Yes. 

Q.  At  that  time  all  of  the  men  who  had  been  selected 
or  named  by  Mr.  Hoops  including  Mr.  Hoops  himself,  had 
all  gone  off  the  board?  A.  Yes,  sir. 

Q.  And  those  ten  men  have  remained  continuously  to 
the  present  time  with  the  exception  of  Mr.  Forgash,  I 
believe,  who  became  a  member  in  1936;  is  that  right? 
A.  Yes. 

Q.  Mr.  Melius  died  when?  A.  1941,  last  year. 

Q.  1941,  and  in  his  place  who  was  elected?  A.  M.  K. 
Murray  was  vice  president  of  the  Transcontinental  Freight 
Company,  a  wholly  owned  subsidiary,  and  F.  E.  Jones 
was  the  vice  president  of  Universal  Carloading  &  Dis¬ 
tributing  Company  of  Texas  another  wholly  owned  sub¬ 
sidiary  and  now  a  member  of  the  board. 

Q.  All  right;  and  Mr.  F.N.  Melius,  Jr.?  A.  Mr.  F.  N. 
Melius,  Jr.  was  elected  in  1939,  I  think;  I’m  not  sure, 
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Q.  Now,  speaking  of  Mr.  F.  N.  Melius,  Jr.  has  he 
ever  had  any  connection  or  employment  or  relationship 
with  the  New  York  Central  Railroad,  or  any  of  its  sub¬ 
sidiaries?  A.  No,  sir. 

Q.  How  long  had  he  been  with  the  United  States 
Freight  Company  and  Universal?  A.  I  think  he  came — 
he  was  an  employee  of  our  company  in  the  fall  of  1936, 
assistant  general  counsel  and  secretary,  my  assistant. 

Q.  And  Mr.  Forgash,  did  he  ever  have  any  connection 
of  any  kind  with  New  York  Central  Railroad  or  any  of  its 
subsidiaries?  A.  No,  sir. 

Q.  Official  or  otherwise?  A.  No,  sir. 

Q.  How  long  has  he  been  with  United  States  Freight 
Company  and  Universal?  A.  He  has  been  with  the 
United  States  Freight  Company  and  its  predecessor  cor¬ 
poration  since  1916,  with  a  few  months  exception  when  he 
was  employed  by  other  companies. 

Q.  But  since  the  organization  of  United  States  Freight 
Company  and  Universal  in  1925,  he  has  been  with 

289  them  continuously?  A.  Yes,  continuously  since  that 
time. 
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Q.  All  right;  now,  taking  Mr.  F.  E.  Jones,  he  was 
elected  in  ’41.  Let’s  see.  Mr.  Melius,  Sr.  died  July  of 
1941?  A.  July  31,  1941. 

Q.  And —  A.  Mr.  Jones  and  Mr.  Murray  were  elected 
directors  of  the  company  at  the  meeting  in  September, 
1941. 

Q.  And  what  was  Mr.  Jones*  previous  business? 
A.  He  had  been  in  the  employ  of  Universal  Carloading 
&  Distributing  Company  of  Texas  since  I’d  say  about 
1932  or  1933.  I’m  not  sure  which. 

Q.  Had  he  ever  been  connected  in  any  way,  officially 
or  otherwise,  with  the  New  York  Central  Railroad? 
A.  No,  sir. 

Q.  How  about  Mr.  Murray?  What  was  his  previous 
business?  A.  He  has  been  connected  with  the  Trans¬ 
continental  Freight  Company  since  early  in  the  century. 
I’d  say  some  time  around,  probably,  1908  or  1910  up  until 
the  present  time. 

Q.  That  is  with  the  Transcontinental?  A.  Including 
1925  when  it  was  taken  over  by  United  States  Freight 
Company. 

290  Q.  Up  to  the  present  time?  A.  Yes. 

Q.  Has  he  ever  had  any  connection,  direct  or  in¬ 
direct,  with  the  New  York  Central  Railroad  or  any  of  its 
subsidiaries?  A.  No,  sir. 

Q.i  And  that  is  the  board  at  the  present  time  ?  A.  Yes, 
sir. 

Q.  Now,  then,  Mr.  Leibenderfer,  I  want  to  ask  you  from 
your  knowledge  and  your  acquaintance  with  all  of  these 
gentlemen — I  assume  that  you  are  intimately  connected 
with  all  of  these  gentlemen?  A.  Yes. 

Q.  Are  you  fairly  well  acquainted  with  all  the  officials 
of  Universal  and  of  United  States  Freight  Company? 
A.  Yes,  sir. 

Q.  And  managers,  freight  managers,  assistants,  vice 
presidents,  officials  generally  of  those  companies?  A.  Yes, 
sir. 

Q.  I  will  ask  you  to  state,  other  than  Mr.  Healey, 
those  as  I  say,  which  you  have  already  mentioned,  whether 
any  of  them  to  your  knowledge  have  been  in  any  manner 
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connected  with  New  York  Central  Railroad  or  any  of 

291  its  subsidiaries  as  director,  officer  or  employee,  or  any 
kind  of  executive  capacity?  A.  I  don’t  think  any  of 

them  were  except  Mr.  Melius  and  Mr.  Woodruff. 

Q.  When  was  Mr.  Woodruff  connected  with  the  New 
York  Central?  A.  He  was  connected  with  the  New  York 
Central  prior  to  the  election  as  president  and  chairman 
of  the  board  of  United  States  Freight  Company  in  1929, 
I  think,  he  was  an  assistant  general  freight  agent. 

Q.  Of  New  York  Central?  A.  Yes. 

Q.  At  the  time  of  his  election  did  he  resign  his  position? 
A.  Yes,  sir. 

Q.  And  he  held  then  the  position  as  chairman  of  the 
board  until  1932,  and  not  since  that  time.  A.  Yes,  sir, 
he  is  not  now  connected  with  United  States  Freight  Com¬ 
pany  or  any  of  its  subsidiaries.  He  hasn’t  been  connected 
with  the  New  York  Central  or  any  of  its  subsidiaries  since 
then. 

Q.  Have  any  of  the  directors,  or  have  any  of  the 
officers  or  officials  of  the  United  States  Freight  Company 
or  Universal  Carloading  &  Distributing  Company  been 
selected  for  the  position  which  they  were  given  with 

292  those  companies  at  the  request  of  any  officers  of  the 
New  York  Central  Railroad  or  any  of  its  subsidiaries? 

A.  Not  to  my  knowledge. 

Q.  You  spoke  of  Mr.  Melius  having  been  connected  with 
the  New  York  Central  Railroad.  I  want  to  ask  you — 
strike  that — I  had  Mr.  Williams  in  mind.  Now,  then,  at 
any  of  the  directors’  meetings  or  at  any  meeting  of 
officials,  executive  meetings  and  meetings  of  the  United 
States  Freight  Company  or  Universal,  has  there  been  any 
demand  or  request  made  upon  you  that  you  do  anything 
in  a  certain  way,  at  the  request  of  the  New  York  Central, 
its  officers,  or  officials,  or  any  of  its  subsidiaries? 
A.  No,  sir,  no  such  thing  of  any  kind. 

Q.  I  will  ask  you  what  has  been  uppermost  to  your 
knowledge  in  the  minds  of  the  directors  and  the  officials 
and  officers  of  the  United  States  Freight  Company  and  of 
Universal  Carloading  &  Distributing  Company?  A.  To 
operate  the  company  to  the  best  advantage  of  the  United 
States  Freight  Company  and  of  its  stockholders. 


40 


Q.  And  have  you  in  the  furtherance  of  that  policy,  or 
has  the  board  of  directors  in  the  furtherance  of  that 
policy  at  times  done  things  which  were  directly  to  the 
disadvantage  of  the  New  York  Central  Railroad,  or 
293  any  of  its  subsidiaries?  A.  Well,  I  think  they  have 
switched  traffic,  for  example  from  railroad  to  truck, 
from  the  New  York  Central  Railroad. 

Q.  Traffic  the  New  York  Central  Railroad  could  have 
handled?  A.  Yes. 

Q.  Why  did  you  divert  traffic  from  railroad  to  truck? 
A.  We  got  better  service  and  better  rates. 

Q.  Have  you  ever  taken  or  diverted  any  traffic,  to  your 
knowledge,  from  the  New  York  Central  Railroad  to  any 
other  railroad  which  was  a  competitor  of  its  ?  A.  I  under¬ 
stand  we  have,  although  I  am  not  sure. 


295  Q.  Was  any  consultation  ever  had  with  the  direct¬ 
ors  or  officers  of  the  United  States  Freight  Company 

or  of  Universal  to  your  knowledge  in  winch  the  proposal 
to  execute  these  trust  agreements  or  these  two  agreements 
were  discussed?  A.  No,  sir,  it  was  not. 

Q.  With  either  United  States  Freight  Company  or 
Universal, — rather,  was  United  States  Freight  Company 
or  Universal  a  party  to  any  of  the  agreements? 

296  A.  No,  sir,  they  were  not.  They  were  agreements 
between  the  stockholders  and  other  parties,  Linden  Se¬ 
curities  Corporation  being  the  stockholder.  Something 
that  the  United  States  Freight  Company  wasn’t  having 
anything  to  do  with.  What  the  stockholder  did  was  the 
business  of  the  stockholder. 


297  Q.  And  who  suggested  Mr.  Forgash’s  name  as 
president,  if  you  know,  to  the  board  of  directors?  A. 

Well,  there  were  three  candidates,  Mr.  Burnham,  Mr. 
Waltz,  and  Mr.  Forgash.  Only  three  of  them  were  con¬ 
sidered  and  Mr.  Forgash  was  selected  by  the  board  of 

298  directors. 

Q.  Did  the  New  York  Central  Railroad  or  any  of 
its  subsidiaries  have  anything  to  do  with  his  selection? 
A  No,  sir. 


Q.  Now,  since  yon  have  attended,  you  say,  every  stock¬ 
holders’  meeting —  A.  Yes,  sir. 

Q.  I  want  to  ask  you  whether  at  any  stockholders  ’  meet¬ 
ing  there  has  ever  been  discussed  at  the  stockholders’ 
meeting  the  promotion  of  the  interests  of  the  New  York 
Central  Railroad,  or  any  of  its  subsidiaries?  A.  No,  sir, 
no  discussion  of  any  kind,  nature  or  description.  No 
votes  were  passed  along  those  lines  and  the  stockholders’ 
meetings  were  free  of  any  hints  of  such  a  thing. 

Q.  Prior  to  the  time  when  this  trust  agreement  was 
made,  on  June  16,  1939,  I  believe  that  was  the  date,  the 
two  agreements  which  had  been  entered  in  here  as  exhibits 
9  and  10?  A.  Yes,  June  15,  1939. 

Q.  All  right,  prior  to  that  time  who  voted  the  stock 
which  was  owned  by  Linden  Securities  Corporation  and 
which  was  held  as  collateral.  Did  Linden  vote  that  stock 
interest?  A.  No,  they  sent  the  proxy  to  the  United 

299  States  Freight  Company.  Blank  proxies  were  sent  out 
to  all  the  stockholders. 

Q.  You  have  a  proxy  committee,  do  you?  A.  No,  we 
don’t  have  a  proxy  committee.  The  board  of  directors 
decides  that  at  the  meeting  preceding  a  stockholders’ 
committee. 

Q.  You  send  out  proxies?  A.  Yes,  and  the  nominees 
for  directors. 

Q.  And  in  the  notice  of  the  meeting  and  the  request 
for  proxies,  do  you  notify  the  stockholders  as  to  whom 
you  propose  to  vote  their  proxies  for?  A.  Yes,  sir. 

Q.  And  was  that  done  prior  to  1939?  A.  Yes,  sir. 

Q.  And  did  the  same  thing  go  out  to  all  of  the  stock¬ 
holders?  A.  Yes,  sir. 

Q.  The  same  kind  of  proxies?  A.  The  same  letter 
went  to  every  stockholder  and  since  1930,  as  I  remember, 
we  were  obliged  to  send  a  proxy  statement  to  the  Securities 
and  Exchange  Commission. 

Q.  Prior  to  that  time  you  didn’t?  A.  Prior  to  that 
time  we  didn’t  do  that,  we  had  to  give  considerable 
additional  information. 

Q.  Now,  these  proxies  which  were  sent  out,  ran  to 

300  whom?  A.  What  is  that  again? 
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Q.  To  whom  did  these  proxies  run,  what  names  were 
named  in  the  proxies  which  were  sent  out?  A.  They 
were  F.  N.  Melius,  H.  W.  Burnham  and  R.  J.  Leibenderfer, 
or.  any  one  of  them. 

Q..  And  did  Linden  send  in  its  proxies  the  same  as 
other  stockholders?  A.  Yes,  sir,  sent  them  in  without 
comment. 

Q.  No  suggestion  as  to  how  it  should  be  voted,  other 
than  as  contained  in  the  proxy  statement  which  accom¬ 
panied  it?  A.  Yes,  sir. 

Q.  Who  voted  those  proxies?  A.  I  did. 

Q.  Always?  A.  Yes,  I  attended  all  of  the  stockholders’ 
meetings  as  representing  the  proxies. 

i  The  Examiner:  When  you  say  4 ‘always”,  how  far 
back  do  you  mean? 

The  Witness :  I  go  as  far  back  as  1925. 

Q.  You  have  always  voted  all  the  proxies?  A.  Yes, 
I  have  attended  all  of  the  stockholders’  meetings  that 
related  to  the  United  States  Freight  Company  group 

301  in  voting  these  proxies. 

i  Q.  And  so  far,  since  this  stock  was  first  purchased, 
you  have  voted  the  proxies?  A.  Yes,  sir. 

Q.  That  were  sent  in?  A.  Yes. 

Q.  Now  when  these  proxies  came  in  from  Linden  Securi¬ 
ties  Corporation,  did  they  inform  you  or  instruct  you  as 
to  how  they  should  be  voted  at  any  time,  or  any  suggestion? 
A.  No,  sir,  they  never  made  a  single  suggestion  at  any 
time.  They  were  just  like  any  other  stockholders. 

Q.  The  only  time  that  you  know  of  that  there  was 
any  suggestion  as  to  whom  the  proxies  should  be  voted 
for  was  back  there  when  Mr.  Hoops  demanded  repre¬ 
sentation  on  the  board?  A.  That  was  the  only  time  we 
ever  had  any  contest. 

Q.  And  that  ended  in  1932,  I  believe  that  is  beginning 
with  the  election  in  1932?  A.  Yes,  sir. 

Q.  Now,  since  Mr.  Meyer  has  had  charge  as  trustee  of 
this  stock,  has  he  voted  that  himself?  A.  No,  sir,  he  has 
not. 

i  Q.  Has  he  given  a  proxy  to  anyone?  A.  Yes,  he 

302  gave  that  proxy  to  our  group. 
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Q.  When  yon  speak  of  yonr  group,  whom  do  yon 
mean?  A.  Well,  I  mean  1940  and  1941  he  gave  it  to 
Mr.  Melius,  Mr.  Burnham,  and  myself,  or  any  one  of  us. 

Q.  The  same  as  heretofore?  A.  But  as  I  was  the 
only  one  that  attended  the  meetings,  I  voted  the  stock. 
In  the  meeting  of  1942  this  year  the  proxies  read  Mr. 
Forgash,  Mr.  Burnham,  myself,  or  any  one  of  us.  As  I 
attended  the  meeting  I  voted  the  stock  at  that  meeting  also. 

Q.  Now,  in  any  of  this  voting  that  you  have  done, 
in  voting  the  proxies  which  Mr.  Meyer  had  given  you  at 
the  stockholders’  meeting,  which  had  been  held  since 
he  became  the  trustee  in  1939,  I  will  ask  you  whether  any¬ 
one  has  instructed  you  as  to  how  to  vote  those  proxies? 
A.  No,  sir,  the  proxies  are  sent  in  signed  and  I  voted  them 
along  with  the  other  proxies. 

Q.  And  they  instructed  you  as  to  whom  you  shall  vote 
for?  A.  No,  sir,  never  any  question  of  that.  The  proxies 
were  sent  in  without  any  comment. 

Q.  Mr.  Leibenderfer,  have  you  been  under  any  influence 
of  the  New  York  Central  Railroad  in  any  of  these  things 
that  you  have  done?  A.  No,  sir,  not  the  slightest.  Never 
had  any. 

303  Q.  In  voting  those  proxies?  A.  I  never  had  any 
conversation  or  any  comment  with  any  member  of 
the  New  York  Central  group. 

Q.  They  have  never  even  talked  with  you  about  the 
method  of  voting  the  proxies?  Either  the  New  York  Cen¬ 
tral  or  its  officials,  or  any  of  its  subsidiaries?  A.  No,  sir, 
they  never  raised  the  question  in  any  manner,  shape  or 
form. 

Q.  Never  made  any  suggestion  as  to  what  you  should 
do?  A.  No,  sir. 

Q.  Yon  have  exercised  your  own  free  will?  A.  Yes, 
sir. 

Q.  And  in  doing  that  have  you  had  any  purpose  to 
serve  except  the  interest  of  and  welfare  of  the  United 
States  Freight  Company  and  Universal  and  their  respec¬ 
tive  businesses?  A.  No,  sir,  I  have  always  voted  the 
stock  to  the  best  interest  of  the  United  States  Freight 
Company  and  its  interests. 
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Q.  In  other  words,  to  promote  its  welfare,  and  interest, 

first,  is  that  right?  A.  Bight. 

Q.  Now,  Mr.  Leibenderfer,  I  want  to  ask  you, 
304  generally  speaking,  whether  you  know,  in  your  ca¬ 
pacity  as  a  secretary  and  director  of  these  two  com¬ 
panies,  United  States  Freight  Company  and  Universal 
Carloading  and  Distributing  Company,  whether  you  know 
of  any  instance  in  which  an  officer,  a  director,  or  official 
of  both  companies  or  either  company  has  done  anything, 
sacrificed  any  interest  of  either  company  in  the  slightest 
for  the  benefit  of  the  New  York  Central  Railroad  or  any 
of  its  subsidiaries?  A.  No,  sir,  I  don’t  know  of  a  single 
case. 

Q.  Do  you  know  of  any  instance  in  which  interests  of 
the  United  States  Freight  Company  and  of  Universal 
Carloading  and  Distributing  Company  have  not  been  para¬ 
mount  in  the  decisions  and  determinations  of  the  directors, 
officers,  officials,  and  executive  employees  of  the  companies, 
or  either  of  them?  A.  No,  sir,  I  do  not. 

Q.  None  at  all?  A.  None  at  all. 

*  •  o  •  • 

306  Q.  How  many  shares  of  stock  were  voted  at  the 
last  stockholders’  meeting?  A.  A  little  over  233,000 
shares. 


Q.  And  that  was  the  total  number  of  shares  voted 
out  of  300,000  shares  outstanding?  A.  Yes. 

Q.  And  included  in  that  233,000  plus  shares,  was  the 
stock  owned  by  Linden,  which  I  believe  you  testified  was 
148,476  shares  at  the  present  time?  A.  I  didn’t  testify 
to  that  fact,  but  I  will  now.  . 

Q.  That  is  true?  A.  Yes. 

Q.  Well,  now,  what  per  cent  of  the  total  shares  voted 
did  the  Linden  stock  represent?  A.  A  little  over  60 
per  cent. 


The  Examiner:  Now,  has  that  been  true  way  back, 
that  percentage? 

307  The  Witness:  Yes,  ever  since  Linden  Securities 
i  Corporation  has  been  a  stockholder,  it  has  voted  more 
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than  50  per  cent  of  the  stock  represented  at  any 
stockholders’  meeting. 


Q.  Do  you  have  with  you  the  total  number  of  shares 
voted  in  stockholders’  meetings  since  1938?  A.  I  have  it, 
I  think  I  can  give  you  it  roughly,  in  1941  it  was  close 
to  256,000  shares.  In  1940  it  was  slightly  over  255,000 
shares,  and  in  the  preceding  two  years  I’d  say  it  was 
probably  around  220,  something  like  that.  I  don’t  remem¬ 
ber  offhand. 


308  Q.  Now,  from  1938  until  1942  did  the  number  of 
Linden  shares  voted  remain  constant?  A.  Yes. 

Q.  That  was  148,476  shares?  A.  Yes. 

•  *  •  •  • 

The  Examiner:  But  all  the  stock  owned  by  Linden 
in  United  States  Freight  has  always  been  voted  at  the 
stockholders’  meetings? 

The  Witness :  Yes,  voted  as  a  block. 


312  Q.  Will  you  explain,  Mr.  Leibenderfer,  how  the 
directors  of  United  States  Freight  are  nominated? 

313  A.  Well,  the  directors  are  nominated  by  the  exist¬ 
ing  board  of  directors.  For  instance,  if  we  were  going 

to  hold  a  stockholders’  meeting  next  week  we  would  get 
together  and  decide  whether  we  were  going  to  reelect 
our  present  board,  and  if  we  decided  to  do  that  we  would 
nominate  them,  send  out  our  proxies  and  they  would  be 
voted  upon  at  the  following  meeting  of  the  stockholders. 

Q.  Sort  of  a  closed  shop  arrangement?  A.  That  is  the 
usual  practice  in  all  corporations  unless  there  is  a  contest 
of  some  kind.  I  might  add  that  there  has  never  been  a 
contest  of  any  kind  except  the  one  in  1929 — and  we  didn’t 
have  any  contest  then  in  1929  because  we  agreed  to  do  it 
all  ahead  of  time. 


316  Q.  Well,  just  as  it  was  possible  for  Mr.  Hoops  to 
place  his  directors  on  the  board  of  the  United  States 
Freight  with  128,000  shares  of  stock,  wouldn’t  it  be  possible 


at  this  time  for  Linden  to  place  a  number  of  directors  on 
the  board  of  United  States  Freight  through  the  148,476 
shares  of  stock  which  Linden  now  owns? 

•  *  •  •  • 

317'  A.  We  couldn’t  possibly  do  that  now,  because  the 
trust  agreement  would  prevent  it. 

Q.  How  does  it  prevent  it?  A.  Because  the  Linden 
318  Corporation  stock  is  voted  by  Mr.  Meyer  as  trustee 
and  has  been  since  June  15,  1939. 

Q.  Linden  still  owns  the  stock?  A.  Yes,  but  it  has 
no  right  to  vote  the  stock.  The  right  to  vote  the  stock  has 
been  given  to  Mr.  Meyer. 

Q.  And  Mr.  Meyer  does  not  vote  the  stock?  A.  Yes,  he 
gave  me  a  proxy. 

Q.  You  voted  the  stock?  A.  Yes. 


325  Q.  Do  you  know  what  the  market  value  of  the  stock 
is  at  the  present  time?  A.  I  would  say  bid  price  was 

7  and  the  asking  price  was  8.  On  Saturday,  the  last  sale 
that  I  remember  was  74. 

*  #  #  *  * 

326  Q.  In  connection  with  the  transactions  relating 
1  to  the  sale  of  the  property  of  the  Nicholson  Universal 

Steamship  Company,  did  any  officers  of  the  New  York  Cen¬ 
tral  participate?  A.  They  didn’t  participate  as  far  as 
I  know. 

Q.  You  don’t  know  that  they  did  not  participate?  A. 
There  was  no  intimation  to  that  effect  in  the  hearing  of 
the  Universal  Steamship  Company  proceedings  before  the 
Interstate  Commerce  Commission. 

Q.  But  you  know  nothing  about  that?  A.  I  know 
nothing  about  that. 

Q.  I  mean  about  the  participation?  A.  I  know  that  I 
drew  the  agreements  at  that  time  and  there  never  was 
any  intimation  or  anything  of  anybody  having  anything 
to  do  with  it.  I  drew  them  personally. 

Q.  You  mean  the  agreements  relating  to  the  sale  of 
Nicholson  Universal  property?  A.  There  was  never 

327  any  intimation  of  any  kind  or  description  coming  from 
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anyone  in  connection  with  the  New  York  Central  Bail- 
road. 

Q.  Do  you  know  Mr.  Beakes?  A.  I  met  him  once  or 
twice.  I  have  met  him  once  or  twice. 

Q.  Of  the  New  York  Central?  A.  I  have  met  him 
once  or  twice. 

Q.  And  he  never  consulted  with  you  concerning  the 
agreement  relating  to  the  sale  of  the  Nicholson  Steamship 
Company?  A.  No,  sir,  he  did  not. 

Q.  I  believe  you  have  stated  that  you  never  had  any 
connection  whatever  with  the  New  York  Central,  or  any 
officials  or  directors,  relating  to  the  voting  of  the  United 
States  Freight  Company  stock?  A.  Yes,  I  never  had  any¬ 
thing. 

Q.  Owned  by  Linden  Securities.  A.  No,  sir,  I  never 
had  any  dealings  with  them  in  any  manner,  shape  or  form 
at  any  time. 

Q.  You  never  asked  the  New  York  Central  officials  for 
proxies?  A.  No,  sir. 

Q.  To  be  executed  to  you  by  Linden  Securities?  A.  If 
we  had  asked  the  New  York  Central  for  it, — they 
328  probably  would  have  told  us  they  had  nothing  to  do 
with  the  Linden  Securities  Company. 

Q.  Did  you  ever  ask  New  York  Central?  A.  No.  I  never 
did. 


330  Q.  And  wTho  was  the  one  that  selected  Mr.  Forgash? 

A.  Well,  he  was  selected  by  the  group. 

Q.  By  the  board?  A.  And  after  consultation  and  dis¬ 
cussion. 

Q.  And  Mr.  Meyer  merely  went  along.  Is  that  the 
idea?  A.  Oh,  yes,  he  told  us,  he  told  me,  rather,  and  Mr. 
St.  John,  when  we  were  all  discussing  the  question.  He 
said  that  he  had  no  real  right  to  select  or  advise,  but  that 
from  what  he  had  seen  of  the  three  men,  he  would  suggest 
Mr.  Forgash  first,  because  he  already  was  very  familiar 
with  all  of  the  operations  of  the  company.  He  is  a  young 
man.  He  knew  the  traffic  department  very  well  all  over 
the  country.  He  is  well  known  to  all  the  large  shippers,  and 
in  his  opinion  he  was  the  proper  man  for  the  job.  Mr. 
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St.  John  proposed  Mr.  Waltz.  There  was  some  discussion, 
and  finally  we  agreed  upon  Mr.  Forgash  as  president,  Mr. 
Waltz  as  executive  vice  president,  and  continued  Mr.  Burn¬ 
ham  as  vice  president  and  treasurer. 

Q.  In  short,  was  the  selection  of  Mr.  Forgash  left  to 
the  board  by  Mr.  Meyer?  A.  Oh,  yes,  I  merely  obtained 
expressions  of  opinion  so  I  could  state  those  facts  to  the 
board  of  directors. 

Q.  You  don’t  know,  do  you,  whether  there  was  any 
331  connection  between  the  officers  or  directors  of  the 
L.C.L.  Corporation,  or  of  the  New  York  Central? 
A.  No,  there  was  no  connection. 

Q.  You  know  that?  A.  I  know  that  the  New  York 
Central  has  no  interest  in  the  L.C.L.  Corporation. 

Q.  Never  had?  A.  At  that  time  or  the  present  time. 

Q.  And  there  were  no  officials  or  officers  of  the  L.C.L. 
who  at  any  time  prior  to,  say,  1929,  who  were  officers  of 
the  New  York  Central?  A.  I  think  Mr.  Woodruff,  who 
was  the  vice  president  of  the  L.C.L.  Corporation,  was  also 
an  assistant  traffic  manager  of  the  New  York  Central.  Mr. 
Woodruff,  at  the  time  he  was  made  president  of  the 
United  States  Freight  Company,  was  also  vice  president 
of  the  L.C.L.  Corporation. 


A.  And  had  previously  been  assistant  general  traffic 
manager  of  the  New  York  Central. 


332  Q.  Did  you  know  a  Mr.  Smith?  A.  Yes. 

Q.  Yes?  A.  He  was  a  former  president  of  the 
New  York  Central  Railroad,  and  his  estate,  as  I  under¬ 
stand,  controlled  the  L.C.L.  Corporation.  But  he  had 
been  dead  for  several  years  before  1929. 


335  Q.  Mr.  Leibenderfer,  what  is  the  total  number  of 
stockholders  in  United  States  Freight  at  the  present 
time?  A.  About  1600,  roughly. 

Q.  Outside  of  the  stock  owned  by  Linden,  is  any  of 
the  stock  held  in  large  blocks  by  anybody  else?  A.  Some 
of  the  brokerage  firms  own  as  high  as  three  or  four 
thousand  shares. 
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Q.  Three  or  four  thousand?  A.  Yes. 

Q.  There  are  no  other  holders  that  hold  any  number  of 
shares  over  three  or  four  thousand,  is  that  right?  A.  No, 
I  don’t  think  so. 


336  Q.  And  with  the  exception  of  the  shares  owned,  first 
by  L.C.L.,  and,  secondly,  by  Linden,  was  that  the 

situation  from  1929  up  to  the  present  time?  A.  You  mean 
that  the  remaining  stock  was  owned  by  the  public? 

Q.  Yes,  in  scattered  lots.  A.  Yes,  that’s  right. 

Q.  Now,  in  the  stockholders’  meetings  in  1925  to  date, 
have  there  been  any  large  numbers  of  shares  voted  in 
opposition  to  the  recommendations  of  the  directors?  A. 
There  have  been  no  votes  presented  in  objection  to  any 
policy  submitted  by  the  directors. 

Q.  Mr.  Balthaser  Meyer,  the  trustee  of  the  stock  which 
is  owned  by  Linden,  is  located  in  Washington,  D.  C.,  is  he 
not?  A.  Yes. 

•  *  *  •  * 

337  Q.  Has  he  been  called  in  to  consult  or  visit  with  the 
officers  of  Universal  on  any  matters  of  policy?  A.  No, 

he  has  not. 


341  Q.  Now,  did  L.C.L.  buy  any  stock  from  United 
States  Freight  Company  direct?  A.  No,  it  bought  it 

in  the  open  market. 

Q.  Any  of  this  money  which  went  from  L.C.L.  for  the 
purchase  of  this  stock,  did  any  of  that  find  its  way  to 
United  States  Freight  Company  treasury?  A.  No,  it 
did  not. 

Q.  So  that  none  of  the  14  or  15  million  dollars  which 
was  spent  for  the  163,000  shares  ever  went  to  United  States 
Freight  Company  or  Universal?  A.  No,  it  did  not. 

Q.  I  want  to  ask  you  this,  Mr.  Leibenderfer,  are  you 
acquainted  with  the  financial  affairs  of  the  United 

342  States  Freight  Company  and  Universal?  A.  Yes. 

Q.  Has  United  States  Freight  Company — I  don’t 
think  I  went  into  this  yet — if  I  did,  why,  stop  me — or 
Universal,  owed  any  money  at  any  time  to  any  of  these 
corporations,  New  York  Central  Railroad,  L.C.L.  Corpora- 
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tion,  Linden  Securities  Corporation,  Merchants  Dispatch, 
Securities  Corporation  of  New  York  Central  Railroad,  or 
any  of  their  subsidiaries?  A.  No,  sir.  / 

Q.  Have  they  at  any  time  arranged  for  credit,  or  any  of 
them  arranged  for  credit,  or  any  of  their  officers  or  agents 
arranged  for  credit  for  United  States  Freight  Company 
or  Universal?  A.  No,  they  did  not. 

Q.  Has  Universal  or  United  States  Freight  Company 
ever  been  in  a  position  where  it  needed  to  borrow  any 
money?  A.  Yes,  it  has. 

Q.  In  those  cases  where  did  it  borrow  its  money,  if 
you  know?  A.  From  the  Chase  National  Bank. 

Q.  Was  it  in  any  manner  directed,  or  was  it  suggested  • 
to  Universal  or  United  States  Freight  Company,  or 

343  any  of  these  companies  which  I  have  named,  or  any 
of  their  officers  that  they  go  to  the  Chase  National 

Bank  to  secure  such  loans  at  it  has  made?  A.  No,  sir, 
no  suggestion  of  any  kind. 

Q.  In  making  those  loans  what  did  the  United  States 
Freight  Company  use,  if  anything,  for  collateral?  A. 
Nothing. 

Q.  Borrowed  on  its  own  credit,  you  mean?  A.  Yes,  sir. 
Q.  Where  does  it  keep  its  principal  hanking  account? 
A.  Chase  National  Bank. 

Q.  How  was  the  bank  selected,  or  by  whom  was  it 
selected?  A.  Well,  we  had  been  banking  at  the  Chase 
long  before  the  L.C.L.  Corporation  came  into  the  picture. 
We  just  continued  the  same  banking  arrangement  we  had 
previously. 

Q.  Has  there  ever  been  any  suggestion  that  you 
change  your  banking  connections?  A.  No,  sir. 

Q.  By  anyone?  A.  No,  sir.  We  have  used  other  banks  in  • 
and  around  New  York,  but  the  main  account  is  the 

344  Chase.  There  is  the  Bank  of  Manhattan,  the  Universal 
Transcontinental  Corporation  uses  the  Bank  of  Man¬ 
hattan  because  of  its  foreign  connections,  and  we  also 
use  the  Corn  Exchange  Bank  &  Trust  Company. 

Q.  Now,  in  so  far  as  any  of  these  banking  institutions 
are  concerned,  has  there  been  any  suggestion  or  request  or 
demand  made  upon  any  of  these  subsidiaries  of  United 
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States  Freight  Company  that  they  use  any  particular  bank, 
or  that  they  use  these  banks  which  they  are  using?  A.  No, 
sir,  never  any  suggestion  of  any  kind. 

Q.  In  other  words,  in  the  selection  of  the  banking  con¬ 
nections,  is  it  my  understanding  that  you — or  shall  I 
understand  that  there  has  been  no  suggestion  or  request 
or  demand  upon  anybody  outside  of  the  company,  the 
subsidiaries  themselves,  as  to  what  bank  they  shall  use? 
A.  No,  there  has  been  no  suggestion  of  any  kind.  They 
chose  their  own  banking  connections  as  they  saw  fit  and 
continued  them,  and  the  only  time  we  changed  for  any 
reason,  we  usually  had  a  good  reason.  We  do  it  of  our 
own  initiative  and  because  in  our  judgment  it  is  the  proper 
thing  to  do. 

Q.  Well,  in  the  exercise  of  that  judgment,  what  factors 
enter  into  it,  in  so  far  as  whether  or  not  it  is  the 

345  welfare  of  the  company  or  companies  themselves  for 
using  the  connections  or  any  outside?  A.  Well,  in 

the  Universal  Transcontinental  Corporation  the  Bank  of 
Manhattan  is  very  helpful  in  making  out  various  state¬ 
ments  that  the  foreign  department  is  obliged  to  make,  and, 
as  I  understand  it,  that  is  the  main  reason  that  the  bank 
was  selected  as  the  depository  of  Universal  Transconti¬ 
nental. 

Q.  Has  U.  S.  Freight  Company  or  Universal  or  any  sub¬ 
sidiaries  of  United  States  Freight  Company  ever  used  the 
Guaranty  Trust  Company  of  New  York?  A.  No,  it  never 
had  an  account  with  the  Guaranty  Trust  Company. 

Q.  It  had  no  banking  business  with  Guaranty  Trust 
Company?  A.  No. 

Q.  You  do  have  banks,  I  assume,  all  over  the  United 
States?  A.  Oh,  yes. 

Q.  That  is  for  your  current  local  matters?  A.  Yes, 
current  local  matters. 

Q.  Does  the  same  rule  apply  to  the  selection  of  those 
banks  throughout  the  United  States  for  the  current 

346  local  matters  of  your  local  stations?  A.  Yes. 
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MR.  MORRIS  FORGASH,  a  director  and  the  President 
of  Universal  Carloading  and  Distributing  Company, 
Inc.  and  United  States  Freight  Company,  thereupon 
testified  at  such  hearing  in  part  as  follows: 

355  Until  World  War  No.  1,  when  the  records  will 
indicate,  when  the  Railroads  were  taken  over  by  the 
Director  General  of  Railroads,  William  G.  McAdoo, 
it  became  necessary  to  conserve  all  kinds  of  equip¬ 
ment,  particularly  equipment  used  in  the  transpor¬ 
tation  of  merchandise  which  at  that  time  approxi- 

356  mated  25  per  cent  of  the  box  car  equipment  of  the 
railroads — of  the  country,  and  furnished  3  per  cent 
of  the  traffic  and  volume.  In  other  words,  it  required, 
at  that  time,  25  per  cent  of  the  box  car  equipment  of 
the  raliroads  to  service  this  merchandise  traffic  which 
only  comprised  3  per  cent  of  the  volume.  I  might  say, 
as  an  observation,  that  substantially  the  same  per¬ 
centages  hold  true  today. 


364  Although  there  had  been  a  natural  gravitation  to 
the  New  York  Central  in  previous  years  by  reason 
of  its  inherent  adaptation  to  Universal  needs  in  the 
preceding  years,  it  was  at  that  time  I  speak  of,  namely, 
1927,  that  Universal  concentrated  by  far  the  majority 
of  its  operations  on  the  New  York  Central  line’s 
facilities.  It  had  no  other  choice. 

It  was  a  splendid  business  proposition,  and  worked 
out  to  the  mutual  advantage  of  both  parties. 


365  The  business  then  grew  in  leaps  and  bounds  and 
very  naturally  so.  From  that  point  on  the  Universal 
business  would  flow  principally  through  New  York 
Central  channels.  Most  of  the  Universal  facilities  are 
located  on  New  York  Central  line  property,  and  it 
has  been  found  through  experience  that  in  order  to 
get  the  best  service  from  a  railroad,  it  is  advisable  and 
i  good  business  to  concentrate  the  destination  end  of 
the  business  on  the  railroad  that  handles  the  original 
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movement,  so  that  there  is  an  uninterrupted  schedule, 
and  in  addition  the  Central  was  the  only  road  willing 
to  furnish  the  equipment  and  facilities  necessary  to 

accommodate  this  new  type  of  forwarding  service. 

*  •  *  *  • 

369  If  a  forwarding  company  would  attempt  to  spread 
its  business  in  any  given  territory,  over  half  a  dozen 

railroads  serving  the  same  territory,  it  would  destroy  the 
very  purpose  and  benefit  for  which  forwarding  corn- 

370  panies  are  organized.  The  secret  of  forwarding  opera¬ 
tions  is  concentration  of  facilities  and  concentrating 

the  handling  of  business  through  as  few  facilities  as  possi¬ 
ble  in  the  given  cities.  When  shippers  come  down  they 
like  to  go  to  as  few  places  as  possible.  The  same  shipper 
that  gives  us  freight  from  New  York  to  Chicago,  New  York 
to  St.  Louis,  is  the  same  shipper  which  gives  us  business 
to  every  other  part  of  the  United  States.  It  is  a  funda¬ 
mental  in  the  operation  of  any  business  that  concentration 
of  operations  in  as  few  places  as  possible  makes  for 

economy  and  efficiency. 

•  *  •  •  * 

372  The  Witness:  At  that  time,  the  entry  of  motor 
trucking  in  the  transportation  field.  Of  course  the 
volume  was  depleted.  It  was  found  imperative  to 
divert  a  great  deal  of  Universal  business  to  the  over- 
the-road  trucker. 


373  The  man  who  did  our  work  in  those  days  could  not 
be  a  competitor  of  our’s.  He  had  to  specialize  on  our 
business  only,  and  in  handling  the  business  in  truck- 
load  lots  we  were  able  to  work  out  deals  which  ap¬ 
proximated  our  cost  of  handling  freight  via  railroad 
at  the  higher  carload  quantities  which  we  didn’t  have. 

In  most  cases  in  those  days  we  just  didn’t  have 
the  quantities.  It  is  significant  to  note  that  this  was 
created,  this  very  over-the-road  trucking,  in  the  very 
heart  of  the  New  York  Central  territory.  Principally 
the  territory  bounded  by  the  line  from  Buffalo  to 
Pittsburgh,  north  of  the  Ohio  and  east  of  Chicago, 

and  the  Mississippi  River. 

•  •  •  •  • 
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A.  As  of  December  31,  1930  the  volume  of  Universal 
business  on  which  trucks  were  employed,  throughout  this 
so-called  official  classification  territory,  represented  4.17 
per  cent  of  the  total  volume  moved,  4.17  per  cent  in  the 
year  1930,  the  beginning  of  the  diversion  of  traffic  of 
374  the  Universal  from  railroads  on  to  motor  trucks  in 
order  to'  survive. 

This  turn  has  continued  until  today,  and  as  of  December 
31, 1941,  a  percentage  of  business  of  the  Universal  handled 
via  motor  truck  in  this  same  official,  or  heart  of  the  New 
York  Central  territory,  was  44.21  per  cent  as  against 
55.28  per  cent  of  our  total  volume  via  the  rail.  That  is 
the  story. 

i  Dr.  Bacus:  May  I  ask  you  one  question?  Does  that 
percentage  include  pick-up  and  delivery? 

The  Witness:  No,  sir. 

i  The  Examiner:  Does  it  include  terminal? 

The  Witness:  It  covers  line  haul  trucking  and  it 
covers  off  line  trucking.  By  that  we  mean  freight  from 
Chicago  to  Rockford,  Illinois,  Minneapolis.  We  do 
some  trucking  from  Chicago  to  Detroit. 


378  A.  Forwarding  business  is  unique  and  it  is  a  dif¬ 
ferent  business  from  that  of  the  railroad.  It  is  differ¬ 
ent  from  that  of  the  trucking  company.  If  the  railroad 
could  have  handled  the  forwarding  business  there  would 
be  no  forwarding  industry.  That  is  to  say,  if  the  railroad 
would  or  could,  using  any  terms  one  might  desire,  perform 
the  same  functions  as  the  forwarding  company  there  ob¬ 
viously  wouldn’t  be  any  forwarding  business.  There ’d  be 
no  reason  for  it.  If  the  transportation  agencies  already 
established  were  in  position  by  physical  construction  or 
managerial  staff  to  handle  that  which  is  naturally  the  field 
of  the  freight  forwarder  there  would  be  no  freight  for¬ 
warding  industry.  The  Congress  of  the  United  States 

379  also  recognized  that  in  order  to  'preserve  the  “in¬ 
herent  advantage”  which  is  taken  out  of  the  forward¬ 
ing  act,  which  was  recently  enacted  to  bring  the  for¬ 
warding  industry  under  a  regulated  status,  it  cannot,  from 
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the  standpoint  of  law,  be  operated  except  as  a  separate 
and  distinct  business  from  that  of  the  railroad  business. 

The  particular  intent  of  Congress  is  best  expressed  by 
the  proponents  of  forwarder  bill  F-210,  or  part  4  of  the 
Interstate  Commerce  Act.  This  freight  forwarder  bill  was 
so  designed  intentionally  by  Congress  as  to  make  it 
obligatory  by  law  for  a  freight  forwarding  business  to  be 
operated  as  a  separate  and  distinct  entity  from  that  of 
the  railroad. 


384  A.  On  September  16,  1941  I  was  installed  as  the 
president  of  United  States  Freight  Company  and  all  of  its 
operating  subsidiaries.  Since  that  time  I  have  conducted 

the  affairs  of  this  corporation  in  such  a  manner  as  in 

385  my  judgment  is  in  the  best  interest,  from  the  stand¬ 
point  of  all  of  its  stockholders,  and  this  I  shall  con¬ 
tinue  to  do. 

At  no  time  have  I  ever  been  approached  by  a  repre¬ 
sentative  of  the  New  York  Central  System,  nor  any  of  its 
subsidiaries  or  any  affiliate.  Nor  have  I  engaged  in  any 
conversation  concerning  the  affairs  of  this  property  which 
in  any  way  purported,  by  direction  or  indirection,  to 
dictate  to  me  as  to  prevent  the  exercise  of  my  independence 
of  judgment  in  the  handling  of  this  business.  There  has 
never — well,  I  said  that — moreover,  should  any  individual 
at  any  time  have  attempted  to,  or  should  any  individual 
at  any  time  attempt  to  dictate  to  me,  directly  or  indirectly, 
as  to  what  policy  to  operate  under,  I  would  resent  it 
violently  and  would  nevertheless  continue  to  operate  the 
affairs  to  the  best  interests  of  all  its  stockholders. 

If,  in  the  conduct  of  the  affairs  of  this  corporation  any  ' 
railroad,  maybe  the  New  York  Central  or  any  other 
should  fall  down  in  any  of  the  services  we  have  a  right 
to  expect  as  a  shipper,  I  would  feel  morally  and  legally 

386  obligated  to  divert  such  traffic  to  the  channel  which 
maintains  the  proper  standard  of  service  necessary  to 

the  interest  of  Universal  business. 
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MR  BALTHASAR  H.  MEYER,  the  Trustee  under  the 
Trust  Agreement  of  June  15,  1939,  hereinafter  set  out 
on  page  178  of-  this  Joint  Appendix,  thereupon  testified 
at  such  hearing  in  part  as  follows : 

390  Q.  Now,  Mr.  Meyer,  when  vrere  you  first  ap¬ 
proached  with  regard  to  acting  as  trustee?  A.  Early 

in  June,  1939,  Mr.  Aronson  came  to  my  office. 

Q,  Who  is  Mr.  Aronson?  A.  General  counsel  for  the 
New  York  Central  Railroad. 

Q.  All  right.  A.  And  talked  to  me  about  this  plan  of 
putting  the  United  States  Freight  stock  in  the  hands  of  a 
trustee. 

Q.  That  was  the  stock  of  what  company?  A.  Of 
United  States  Freight. 

Q.  Who  owned  that  stock  at  that  time,  Mr.  Meyer,  if 
you  know?  A.  I’m  not  sure  that  I  know,  but  it  stands 
in  the  name  of  Linden. 

Q.  Linden  Securities  Corporation?  A.  Yes,  sir. 

Q.  And  what  arrangements  did  Mr.  Aronson  make  with 
'you  at  that  time?  A.  Mr.  Aronson  told  me,  orally, 

391  in  some  detail  about  a  contract  that  he  had  drawn  up 
to  establish  the  trusteeship  for  the  stock  in  question, 

and  after  having  made  his  oral  examination  he  left  the 
contract  with  me  to  read.  I  was  to  write  to  him  with  re¬ 
spect  to  it  at  a  later  date  to  make  any  suggestions  that  I 
might  have.  That  I  did. 

Q.  Now,  was  that  a  proposed  form  of  a  trust  agree¬ 
ment?  A.  It  was. 

Q.  And  that  was  the  agreement — was  the  agreement 
subject  to  such  changes  as  were  thereafter  made,  which 
was  signed  on  the  15th  of  June,  1939?  A.  That  is  cor¬ 
rect. 

Q.  Where  was  Mr.  Aronson  at  that  time,  Mr.  Meyer? 
A.  I  do  not  recall. 

Q.  That  happened  here  in  New  York,  or  in  Washing¬ 
ton?  A.  It  happened  in  Washington. 

Q.  In  Washington?  A.  Yes. 

Q.  And  did  he  state  to  you  at  that  time  the  purpose  of 
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the  agreement?  A.  He  explained  the  entire  situation 
quite  fully,  and  possibly  I  made  some  reference  to  similar 
action  in  connection  with  other  proceedings  before  the 
392  Commission  at  the  time  I  was  a  member. 

Q.  You  were  formerly  a  member  of  the  Interstate 
Commerce  Commission?  A.  I  was. 

Q.  For  how  many  years?  A.  28  years  and  4  months. 

Q.  And  when  did  your  services  as  a  Commissioner  on 
the  Interstate  Commerce  Commission  cease?  A.  My 
term  expired  December  31,  1938,  but  under  the  holdover 
provision  I  continued  to  be  a  member  until  May  1,  1939. 
Meanwhile  the  president  had  appointed  a  successor  who 
was  not  confirmed,  and  then  again,  under  the  holdover 
clause  I  was  a  member  of  the  Commission. 

Q.  Subsequent  to  May  1,  1939?  A.  No,  sir,  the  presi¬ 
dent  released  me  at  my  request  as  of  May  1,  1939. 

Q.  So  that  your  assumption  of  the  duties  under  this 
agreement  began  approximately  one  and  one  half  months 
after  you  had  ceased  your  service  with  the  Interstate 
Commerce  Commission?  A.  That  is  correct. 


393  The  Commission  had  suggested  in  the  report  in  the 
forwarding  investigation  that  the  New  York  Central 
should  divest  itself  of  the  ownership  in  this  stock,  being 
an  indirect  ownership,  as  I  believe  it  was  described,  and 
Mr.  Aronson  stated  orally  at  the  time  that  the  New  York 
Central  was  unwilling  to  concede  the  correctness  of  the 
position  taken  by  the  Commission  on  that  point,  but  in 
order  to  avoid  controversy  and  litigation  possibly,  it  pro¬ 
posed  to  trustee  the  stock  by  putting  the  stock  in  the 
hands  of  an  independent  trustee.  This  was  just  as  the 
Commission  had  done,  had  approved  in  certain  other 
cases  and  required  in  certain  cases. 


394  Q.  But  at  any  rate,  on  the  15th  of  June,  is  that  the 
date  when  both  contracts  were  signed,  the  15th  of 
June,  1939?  A.  On  which  I  signed  the  contract? 

Q.  Yes;  and  had  it  already  been  signed  at  the  time 
you  signed  it  by  the  other  parties?  A.  I  believe  so,  yes, 
sir. 
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Q.  So  that  your  signature  put  it  into  effect,  is  that 
right?  A.  I  believe  so,  yes. 

Q.  Now,  Mr.  Meyer,  at  that  time  were  yon  in  any  way 
connected  with  the  New  York  Central  Railroad?  A.  No, 
sir. 

Qi  Do  you  have  any  interest  in  the  stock  or  indebted¬ 
ness  owing  by  it  to  you?  A.  No,  sir. 

Q.  Were  you  a  disinterested  party,  so  far  as  it 
395  was  concerned?  A.  I  was. 

Q.  How  about  Linden  Securities  Corporation? 
A.  The  same. 

Q.  Did  you  meet  with  any  of  the  personnel,  of  the 
officers  of  Linden  Corporation?  A.  No,  sir. 

Q:  Did  your  dealings  all  take  place  with  Mr.  Aronson, 
Mr.  Meyer?  A.  Yes,  sir. 


396  Q.  Where  are  those  certificates  at  the  present 
time?  A.  They  stand  in  my  name  as  trustee,  in  a 

box  in  the  Riggs  National  Bank  in  Washington.  They  were 
deposited  there  and  they  have  been  there  since. 

Q,  And  you  have  had  physical  possession  of  the  certifi¬ 
cates  during  all  of  that  time?  A.  I  have. 

Q.  What  about  the  evidences  of  indebtedness  which 
these  certificates  were  given  to  secure  as  indicated  by  the 
agreement?  What  form  do  they  take?  A.  All  I  can  say, 
Mr.  Patrick,  is  that  the  indebtedness  was  evidenced  by 
papers  in  this  group  of  papers  handed  over  to  me  at  that 
time,  and  I  have  had  no  occasion  to  examine  them  further. 

Q.  But  the  indebtedness  itself,  representing  some  $14,- 
843,248.40  of  principal  is  evidenced  by  written  instrument, 
is  it?  A.  It  is. 

Q.  Do  you  have  possession  of  those  evidences  of  in¬ 
debtedness,  those  written  evidences?  A.  Yes. 

397  Q.  Have  they  been  in  your  possession  ever  since 
.  the  execution  of  that  agreement?  A.  They  have. 


402  Q.  I  will  ask  you  whether  or  not  since  you  have 
accepted  the  duties  of  trustee  of  this  stock  whether 
there  has  been  any  interference  or  suggestion  or  attempt 
to  exercise  any  control  or  make  any  suggestion  to  you,  in 
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so  far  as  the  operations  of  United  States  Freight  Company 
and  Universal  Carloading  &  Distributing  Company,  or  any 
of  their  affiliates  are  concerned,  by  any  officer,  director 
or  representative  of  the  New  York  Central  Railroad,  or 
of  the  Securities  Corporation  of  New  York  Central  Rail¬ 
road,  or  the  Linden  Securities  Corporation,  or  any  other 
affiliate  or  subsidiary  of  any  of  those  companies! 
A.  None  whatsoever. 

Q.  Have  you  been  left  free  to  exercise  your  own  judg¬ 
ment  in  your  capacity  as  trustee,  in  so  far  as  this  trust 

was  concerned!  A.  Absolutely,  and  X  have  done  so. 

•  •  •  •  # 

403  Q.  Have  you  given  consideration  to  the  interest 
of  any  corporation  other  than  those  of  the  United  States 
Freight  Company  and  Universal  Carloading  &  Distribut¬ 
ing  Company  and  their  subsidiaries!  A.  United 

404  States  Freight  has  been  the  only  real  consideration. 
I  wanted  to  do  everything  that  could  be  done  to  make 

the  operation  a  success. 

Q.  And  have  you  ever  made  any  suggestions  for  the 
purpose  of  favoring  New  York  Central  Railroad  or  the 
Securities  Corporation  of  the  New  York  Central  Railroad 
or  Linden  Corporation?  A.  I  have  not. 

Q.  What  has  been  your  prime  motive  in  carrying  out 
this  trust,  Mr.  Meyer,  your  purpose?  A.  To  cause  the 
business  to  be  conducted  in  the  most  successful  way  pos¬ 
sible. 

Q.  For  whom?  A.  For  the  benefit  of  the  stockholders 
of  United  States  Freight  Company. 

Q.  Now,  after  the  execution  of  this  agreement,  trust 
agreement,  I  will  ask  you  whether,  to  your  knowledge, 
there  has  been  any  claim  or  suggestion  by  the  Interstate 
Commerce  Commission  that  has  come  to  your  knowledge 
that  this  agreement  did  not  fully  comply  with  the  objec¬ 
tions  which  the  Interstate  Commerce  Commission  made  in 
its  report  in  the  freight  forwarding  investigation,  con¬ 
cerning  the  question  of  control  of  Universal  and  of 

405  United  States  Freight  Company  by  the  New  York 
Central  Railroad?  A.  I  do  not  believe  that  any  such 

suggestion  has  emanated  from  the  Commission. 

•  •  •  •  • 
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406  The  Witness:  Mr.  Examiner,  may  I  read  the 
sentence  from  an  analogous  report  of  the  Commission : 
Hancock  lines  and  so  on;  docket  MC-F-87. 

Dr.  Bacus:  Is  this  the  report  of  the  full  commis¬ 
sion  or  of  a  division? 

The  Witness:  This  is  the  division  report. 

Mr.  Weiss:  What  is  the  date  of  that? 

The  Witness:  December  16,  1939.  This  question 
of  control  apparently  was  waived  there,  and  this 

407  particular  contract  was  quoted  on  the  second  page  of 
that  report. 

Q.  Will  you  read  the  quotation?  A.  “But  it  would 
seem,  and  we  would  so  find  our  prior  findings  herein  being 
modified  accordingly  that  no  further  proceedings  are  neces¬ 
sary  at  this  time  so  far  as  the  matter  of  divestment  of 
control  on  the  part  of  the  applicant  is  concerned.”  Now, 
that,  in  substance,  is  what  the  Commission  did,  I  believe, 
in  all  these  cases  involving  divestment. 

Q.  And  was  that  done  in  this  particular  case,  here? 
A.  I  so  interpret  this  expression  which  I  just  read. 


412  Q.  Since  the  filing  of  that  agreement  has  there 
been  any  further  objection  to  your  knowledge  made  by 

413  the  Interstate  Commerce  Commission  on  the  ground 
that  the  New  York  Central  or  any  of  its  subsidiaries 

exercised  any  control  over  United  States  Freight  Com¬ 
pany?  A.  I  know  of  none. 

Q.  Who  pays  your  salary,  Mr.  Meyer?  How  is  it  paid? 
A  I  believe  that  up  to  last  December,  1941,  the  Securities 
Corporation  of  the  New  York  Central  Railroad.  But  I  am 
not  positive.  I  think  it  is,  and  then  at  that  time,  or  prior 
to  that  payment  in  December,  1941,  I  received  notice  of 
dissolution  of  the  Securities  Corporation  of  the  New  York 
Central,  and  I  believe  I  received  a  salary  check  then  from 
the  New  York  Central. 


415  Q.  Oh,  yes ;  now,  under  the  agreement  you  had  the 
right  to  vote  this  stock,  did  you  not,  at  the  annual 
meeting  of  the  stockholders?  A.  I  had  the  right  and  I 
exercised  it. 
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Q.  How  did  you  exercise  that,  Mr.  Meyer? 

416  A.  When  I  received  notice  of  stockholders ’  meetings, 
that  notice  was  accompanied  by  the  statement  of  .  the 

question  to  be  presented  at  the  meeting  and  the  contem¬ 
plated  action  as  indicated,  and  the  extent  to  which  I  made 
special  inquiry,  if  any,  I  could  not  say,  but  there  was  a 
statement,  a  sufficiently  detailed  statement,  to  give  me,  as 
I  thought,  an  intelligent  view  of  the  question  to  be  decided 
at  these  stockholders’  meetings.  And  then  I  made  out  my 
proxy,  and  the  proxy  was  bound,  of  course,  by  the  agree¬ 
ment. 

Q.  And  whom  did  you  send  that  proxy?  A.  Mr. 
Leibenderfer. 

Q.  Have  you  sent  it  to  him  in  each  case  since  you  have — 
been  trustee?  A.  Yes. 

Q.  Do  you  know?  A.  Mr.  Leibenderfer  is  secretary 
and  general  counsel. 

Q.  Do  you  know  whether  Mr.  Leibenderfer  has  any 
connection  whatever  with  the  New  York  Central  Railroad 
or  the  Securities  Corporation  of  New  York  Central  Rail¬ 
road  or  with  the  Linden  Corporation?  A.  W'ell,  so  far  as 
I  know,  he  hasn’t  any.  I  never  heard  of  any;  I  don’t  know. 
Q.  You  have  acted  upon  the  theory  that  he  hasn’t 

417  any  connection?  A.  I  have.  I  notice  that  he  had  to 
be  introduced  to  the  president  of  the  New*  York 

Central  Railroad  Company. 


418  Q.  And  what  is  your  salary  as  trustee?  A.  $5,- 
000  payable  quarterly. 

Q.  And  how  was  that  salary  decided  upon?  A.  I 
remember  saying  to  Mr.  Aronson,  whatever  you  and  your 
associates  say  in  this  case  is  all  right  with  me. 

Q.  So  Mr.  Aronson  submitted  the  figure  of  $5,000, 

419  is  that  right? 

A.  Yes. 


A.  I  have  been  paid  at  the  rate  of  $5,000  per  year,  but 
at  three  months’  interval. 
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420  Q.  And  whose  check  was  that,  I  mean  who  signed 
the  check?  A.  I  believe  all  except  the  last  one  or  two 
were  checks  drawn  by  the  Secnrities  Corporation  of  New 
York  Central  Railroad. 


MR.  JACOB  ARONSON,  Vice-President  of  the  New  York 
Central  Railroad,  thereupon  testified  at  such  hearing  in 
part  as  follows:  (R.  p.  242) 

421  Mr.  Aronson:  Until  the  dissolution  of  the  Securi¬ 
ties  Corporation  of  New  York  Central  Railroad  those 
were  checks  of  the  Securities  Corporation  of  the  New  York 
Central  Railroad.  Since  the  dissolution  and  liquidation  of 
the  Securities  Corporation  of  New  York  Central  Railroad 
they  have  been  checks  of  the  New  York  Central  Railroad 
Company. 


422  Mr.  Aronson:  I  say  they  went  forward  during  the 
period  of  time  that  they  were  paid  by  the  Securities 
Corporation. 

Dr.  Bacus :  Yes : 

Mr.  Aronson:  Under  the  letterhead  of  the  Securities 
Corporation,  which  was  our  wholly  owned  subsidiary,  and 
since  that  time  on  the  letterhead  of  the  New  York  Central 
Railorad  Company. 


MR.  BALTHASAR  H.  MEYER,  the  Trustee  under  the 
Trust  Agreement  of  June  15,  1943,  thereupon  further 
testified  at  such  hearing  in  part  as  follows: 


423  Q.  Now,  I  believe  you  stated,  Mr.  Meyer,  that  as 
to  the  dividend  checks  that  you  received,  that  those 
came  from  Linden?  A.  That  is  correct. 

Q.  And  you  endorsed  those  checks  and  sent  them  in 
the  first  instance  to  Securities  Corporation?  A.  I  en- 
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dorsed  them  to  Securities  Corporation  of  the  New  York 
Central  Railroad. 

Q.  And  then  since  Securities  has  been  dissolved  you 
have  sent  the  dividend  checks  to  the  New  York  Central 
Railroad?  A.  To  the  New  York  Central  Railroad  Com¬ 
pany  assignee. 


426  Q.  Have  you  ever  had  any  connection  with  the 
freight  forwarding  industry,  Mr.  Meyer,  prior  to  your 
acceptance  of  this  position  as  trustee?  A.  No,  sir. 


428  Q.  Have  you  had  any  discussion,  Mr.  Meyer,  about 
the  possibility  of  transferring  the  Linden  stock  back 
to  Linden,  or  transferring  the  indebtedness  obligation  back 
to  New  York  Central?  A.  Well,  I  have  not,  but  one 
thing  that  has  occurred  to  me  was  that  Congress  has  said 
that  ownership  of  the  forwarder  by  the  railroad  is  lawful. 
It  is  also  a  sound  public  policy,  so  it  is  a  moot  question. 

Q.  Well,  that  is  what  I  had  in  mind,  in  view  of  that 
fact  do  you  say  there  is  any  reason  now  for  the  existence 
of  the  trusteeship? 


The  Witness:  This  reason,  that  control  is  no  longer 

a  reason,  but  other  reasons  there  are,  maybe — . 

•  «  •  •  • 

431  Is  it  your  opinion  that  New  York  Central  under  the 
trust  agreement  has  a  right  to  discharge  you  if  they 

conclude  that  your  services  were  no  longer  needed? 

•  •  •  •  • 

432  The  Witness:  Well,  Mr.  Examiner,  I  am  not  com¬ 
petent  to  testify  on  the  law  of  contracts,  but  since 

forwarder  legislation  has  been  passed  by  legalizing 
ownership,  I  had  supposed  New  York  Central  could 
terminate  the  trusteeship,  but  as  far  as  the  instrument 
itself — you  will  remember  the  life  of  the  contract  is  con¬ 
tingent  upon  the  lives  of  two  men,  Dugan  and  Douglass. 

*  o  •  Q  © 

Q.  Suppose  they  became  dissatisfied  with  your  services, 
is  it  your  opinion  that  the  New  York  Central  could  dis¬ 
charge  you?  - 


433  The  Witness:  I  had  not  supposed,  and  I  do  not 
believe  that  the  New  York  Central  could  affect  any¬ 
thing  that  I  might  do  as  trustee. 


434  The  Examiner:  Read  the  question  again,  please. 
(Question  read  by  the  reporter.) 

A.  Not  until  the  expiration  of  ten  years. 

The  Examiner:  That  sounds  more  responsive. 

Q.  Now,  what  is  the  basis  for  that  statement,  Mr. 
Meyer?  A.  The  contract,  and  that  I  am  to  exercise  my 
functions  in  an  absolutely  independent  way,  'which  I  have 
done. 


435  A.  I  had  supposed  that  what  Dr.  Bacus  has  just 
now’  referred  to  covered  such  things  as  this  forwarder 
legislation  wThich  makes  it  lawful  for  a  railroad  to  own 
a  forwarder,  and  that  I  assume  might  terminate  the 
trusteeship. 


445  Q.  Mr.  Meyer,  when  negotiations  were  first  begun 
with  you  towards  accepting  the  trust  or  trusteeship, 

had  you  spoken  to  any  official  or  director  of  Linden 
Securities  Corporation?  A.  I  had  spoken  to  no  one. 

Q.  All  your  transactions  in  connection  with  this  trust 
agreement  were  had  with  Mr.  Aronson?  A.  That’s 
right. 

446  Q.  Do  you  believe  that  in  your  capacity  as  trustee 
or  as  the  trustee,  you  are  acting  on  behalf  of  Securi¬ 
ties  Corporation  and  New  York  Central  now,  or  are  you 
acting  on  behalf  of  New  York  Central  and  Linden  Securi¬ 
ties? 


A.  Well,  Mr.  Examiner,  in  my  own  mind  it  has 
been  this.  All  the  time  I  act  in  behalf  of  United  States 
Freight  and  the  ultimate  beneficiary  to  considerable  extent 
is  the  New  York  Central  Railroad,  but  I  am  acting  for 
United  States  Freight  and  consider  all  the  time  what 
447  is  good  for  United  States  Freight. 
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A.  I  had  assumed  that  the  forwarder  legislation,  now 
part  4  of  the  Interstate  Commerce  Act,  authorized  owner¬ 
ship  by  a  railroad  of  a  forwarder. 

Q.  Yes.  A.  And  to  that  extent,  therefore,  the  situa- 
448  tion  gave  rise  to  the  fact  that  the  trust  had  been 
changed  and  the  reason  for  the  trust.  Those  reasons 

that  gave  rise  to  the  trust  no  longer  existed. 

*  •  •  •  # 

462  Q.  Mr.  Meyer,  in  the  conduct  and  discharge  of 

463  your  duties  as  trustee  under  this  trust  indenture,  or 
agreement,  which  has  been  identified  here,  as  Exhibit 

Number  10,  I  will  ask  you  whether  you  were  in  any 
manner  motivated,  influenced  or  affected  by  any  fear  that 
you  would  be  discharged  as  trustee?  A.  The  thought 
never  entered  my  head. 


!MR.  THOMAS  P.  HEALEY,  the  General  Solicitor  of  the 
New  York  Central  Railroad,  thereupon  testified  at  such 
hearing  in  part  as  follows. 

475  Q.  Now  I  will  ask  you  a  few  questions  first,  as 
to  your  qualifications,  Mr.  Healey,  before  we  go  into 
the  rest  of  it.  You  stated  that  you  are  now  employed  by 
the  New  York  Central  Railroad?  A.  I  did. 

Q.  In  what  capacity?  A.  General  solicitor. 

Q.  How  long  have  you  been  employed  by  the  New  York 
Central  Railroad,  Mr.  Healey?  A.  Since  December  1, 
1932,  and  except  for — I  have  been  continuously  employed 
since  that  time. 


MR.  JACOB  ARONSON,  Vice  President  of  New  York 
Central  Railroad,  thereupon  further  testified  at  such 
hearing  in  part  as  follows: 

498  Q.  Securities  Corporation  of  the  New  York  Central 
Railroad.  I  believe  you  have  stated  that  it  was  a 

499  wholly  owned  subsidiary  of  the  New  York  Central 
Railroad?  A.  Yes, 
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Q.  And  do  you  know  just  exactly  the  date  it  was  dis¬ 
solved,  Mr.  Aronson,  approximately?  A.  Yes,  sir,  either 
November  or  December,  1941,  I  think  that  is  correct,  and 
the  rights  of  the  Securities  Corporation  under  this  trust 
indenture,  rather  the  rights  of  the  Securities  Corporation 
with  respect  to  the  indebtedness  of  the  Linden  Corporation 
were  assigned  within  a  few  days  prior  to  that  dissolu¬ 
tion. 


501  Q.  Mr.  Aronson,  in  the  preparation  of  the  trust 
!  agreement,  did  you  consult  with  any  officer  or  director 
of  'the  Linden  Securities  Corporation?  A.  Mr.  Beakes 

did,  Mr.  Beakes,  our  general  counsel  did. 

*  •  #  •  * 

Q.  I  will  ask  you,  whether  or  not  Mr.  Williamson  pre¬ 
pared  a  memorandum  to  the  various  officers  of  the  New 
York  Central  system  relating  to  the  creation  of  the  trust 
indenture,  and  the  trust  relationship  on  June  16th? 
A.  He  did.  When  you  say  the  various  officers,  my  recol¬ 
lection  is  that  it  was  addressed  to  the  vice  president  of  the 
Railroad  Company. 

502!  Q.  Yes,  that  is  right.  A.  Yes. 

Mr  Patrick:  I  am  offering  here  at  this  time  an 
original  document  purporting  to  have  been  signed  by  Mr. 
Williamson,  and  which  is  dated  New  York,  August  21,  1939, 
addressed  to  various  persons,  among  whom  are  Mr.  J. 
Aronson,  vice-president  of  Law. 

Q.  I  ask  you  to  examine  that  document,  and  state 
whether  that  is  the  document  which  you  received  from  Mr. 
Williamson  on  that  date?  A.  I  had  received  it,  and  that 
is  his  signature. 

Q.  That  is  his  genuine  signature?  You  are  acquainted 
with  it?  A.  I  am. 

Q.  Mr.  Williamson  is  president  of  the  New  York  Cen¬ 
tral  System,  was  president  at  that  time?  A.  That  is 
right. 

Q.  Did  Mr.  Williamson,  himself,  prepare  that,  or  did 
you  have  anything  to  do  with  the  preparation  of  that? 
A.  It  was  discussed.  I  don’t  recall  who  did  the  particular 
drafting  work  on  it.  It  was  Mr.  Williamson’s  docu- 
503  ment  and  direction. 
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Q.  And  was  this  sent  to  all  the  various  vice-presi¬ 
dents  named  on  there?  A.  That’s  right,  I  can  check 
over  the  names,  but  I  think  they  are  the  vice-presidents 
of  the  Railroad  Company. 

Q.  .  And  they  were  at  such  time  ?  A.  They  were. 

Q.  They  were  all  connected  with  the  New  York  Central 
Railroad  at  that  time,  is  that  right?  A.  They  were. 

504  Q.  Now,  calling  your  attention  to  the  language  in 
that  letter,  which  was  sent  by  Mr.  Williamson  to  the 

various  vice-presidents  of  the  New  York  Central  System, 
particularly  the  third  paragraph  in  which  it  is  said,  “The 
purpose  of  this  memorandum  is  to  advise  you  of  the 
trust  agreement,  and  of  the  fact  that,  regardless  of  the 
past  relationship  with  the  United  States  Freight  Company, 
or  any  interpretation  or  misinterpretations  of  that  rela¬ 
tionship  in  the  past,  the  United  States  Freight  Company 
and  its  subsidiaries  are  not  in  any  sense  agencies  or  in¬ 
strumentalities  of  the  New  York  Central,  and  are  not  and 
cannot  be  controlled,  dominated  or  influenced  by  the  New 
York  Central.  Business  transactions  between  the  New 

505  York  Central  on  the  one  hand,  and  United  States 
Freight  and  its  subsidiaries  on  the  other  hand,  are  to 

be  conducted  just  as  similar  business  transactions  with  any 
other  person  or  corporation  would  be  conducted.  There 
should  be  no  action  toward  or  with  reference  to  the  United 
States  Freight  Company,  or  any  of  its  subsidiaries  which 
could  be  construed  as  inconsistent  with  the  free  and 
independent  management  of  those  companies,  as  provided 
by  the  trust  indenture,  and  the  order  of  the  Commission.” 

Q.  Mr.  Aronson,  do  you  know  whether  or  not  that 
policy  has  been  consistently  carried  out  since  the  execu¬ 
tion  of  that  agreement?  A.  I  am  sure  that  it  has. 

Q.  In  all  of  your  dealings  you  personally  know  that, 
so  far  as  you  and  those  with  whom  you  are  associated, 
they  carried  that  policy  out  to  the  letter?  A.  I  think  so. 
The  letter  and  its  spirit. 


Q.  What  is  the  basis  for  your  statement,  Mr.  Aronson, 
that  you  are  sure  it  has  been  carried  out?  A.  Well,  I 
think  I  am  sufficiently  familiar  with  the  organization  of 
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the  New  York  Central  Railroad  Company  to  say  that 
506  and  to  know  that,  because  among  other  things  I  am 
satisfied  that  instructions  of  the  President  of  the  New 
York  Central  Railroad  are  respected  by  all  officers  of  the 
Railroad  Company.  He  is  the  executive  head  of  the  com¬ 
pany  and  regardless  of  any  disposition  on  the  part  of  any 
other  officer  of  the  company,  he  is  the  boss.  It  is  usual  and 
universal  in  the  Railroad  Company  to  obey  the  instruc¬ 
tions  of  the  president.  I  know  the  personnel  of  the  New 
York  Central  also,  and  I  know  that  they  do  obey  the  in¬ 
structions  of  the  president.  I  think  I  am  sufficiently 
familiar  with  the  operations  of  the  New  York  Central 
so  that  if  there  had  been  any  transgression  of  those 
instructions  I  would  have  heard  of  it.  I  don’t  live  in  a 
vacuum  up  in  the  office,  and  I  think  I  would  have  heard  of 
it,  had  that  taken  place.  I  know  that  I  would  have  heard 
of  it. 


Q.  Did  you  send  the  trust  agreement  to  the  Interstate 
Commerce  Commission?  A.  Mr.  Healy  did,  and  I  have 
a  copy  of  Mr.  Healy ’s  letter  transmitting  the  trust  agree¬ 
ment  to  the  Interstate  Commerce  Commission,  and  the 
original  letter  of  Commissioner  Porter  acknowledging  the 
receipt.  Mr.  Healy’s  letter  to  the  Interstate  Commerce 
507  Commission,  to  the  secretary  of  the  Interstate  Com¬ 
merce  Commission,  bears  the  date  June  22,  1939,  and 
Commissioner  Porter’s  acknowledgment  bears  date  June 
30,  1939. 

Q.  Showing  that  it  had  been  received?  A.  Yes. 

Q.  And  filed  A.  Yes. 

Q.  Has  there  since  that  time  been  any , communication 
from  the  Interstate  Commerce  Commission  to  the  effect 
that  the  New  York  Central,  in  view  of  this  agreement, 
was  still  not,  has  still  not  divested  itself  of  control,  or 
was  not  complying  with  the  order?  A.  In  this  proceed¬ 
ing? 

Q.  Yes.  A.  I  have  heard  of  no  communication  from 
the  Commission  in  that  docket  since  that  time,  relating 
to  relationship  of  the  New  York  Central  and  the  United 
States' Freight  at  alL  / 
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Q.  Had  there  been  any  question  on  that  would  you 
have  heard  it,  Mr.  Aronson?  A.  I  am  sure  that  I  would 
have. 

Q.  And  therefore  are  you  able  to  state  then  that 
508  there  has  been  no  further  objection  on  the  part  of  the 
Interstate  Commerce  Commission?  A.  No,  there  has 
been  no  further  objection  on  the  part  of  the  Interstate 
Commerce  Commission  of  any  kind  unless  somebody  might 
argue  that  its  action  in  the  Nicholson  Steamship  case 
might  be  construed  as  indicating  something.  I  speak  of 
that  with  that  much  circumspection  because  that  might  be 
argued  any  way.  I  don’t  know.  Certainly  nothing  in  this 
proceeding  or  in  any  other  aspect  whatsoever  indicated  the 
slightest  dissatisfaction  or  objection  on  the  part  of  the 
Commission  with  the  trust  agreement. 

Q.  This  method  of  divesting  the  New  York  Central  of 
any  control —  A.  This  method  or  the  identity  of  the 
trustees. 

Q.  I  believe  that  you’re  vice  president  in  charge  of  law? 
A.  Yes. 

Q.  And  those  things  would  come  directly  to  vour 
knowledge  if  there  were  any  such  question?  A.  Oh,  I’m 
sure  of  that. 


509  Q.  Mr.  Aronson,  have  you  heard  any  discussion  as 
to  possibility  of  the  trusteeship  being  terminated  in 
light  of  the  enactment  of  the  freight  forwarder  act? 
A.  We  have  no  such  thought  that  I  have  heard  of  at  all. 
No  reason  to  terminate  it.  No  suggestion  that  it  would 
be  terminated.  The  first  suggestion  of  that  kind  I  heard 
was  this  afternoon,  the  testimony  this  afternoon,  or  your 
questions.  That  hadn’t  occurred  to  us  before. 

Q.  You  have  no  knowledge  of  that?  A.  No. 
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MR  CROSBY  J.  BEAKES,  General  Connsel  of  the  New 
York  Central  Railroad,  thereupon  testified  at  such  hear 
ing  in  part  as  follows: 

512  Q.  Can  you  state  who  conceived  the  idea  of  Linden 
Corporation  being  established  to  take  over  the  stock 

which  L.C.L.  owned?  A.  I  believe  that  from  a  letter  in 
my  file  Mr.  Clyde  Brown,  then  general  solicitor  of  the 
Ne^  York  Central,  suggested  the  fact  that  the  L.C.L. 
Corporation,  desired  to  be  released  from  that  contract  and 
suggesting  that  I  follow  in  the  contract.  I  might  follow 
somewhat  in  the  lines  that  were  approved  by  the  Com¬ 
mission  in  the  Southern  Pacific  case  when  there  was  some 
similar  situation. 

Q.  What  vras  the  purpose  of  the  setting  up  of  Linden, 
Mr.  Beakes, — to  take  over  the  stock?  A.  In  order 

513  that  they  should  be  in  the  same  position,  as  far  as 
the  ownership  of  the  stock  was  concerned,  that  the 

L.C.L.  Corporation  was  under  the  prior  agreement. 

Q.  Well,  what  was  the  purpose  to  be  accomplished  by 
the  establishment  of  Linden  ?  A.  Because  they  were  to 
step  into  the  shoes  of  the  L.C.L.  Corporation  under  that 
prior  agreement.  They  were  to  hold  the  stock  of  the 
United  States  Freight  Company  and  exercise  all  the 
voting  rights  and  everything  else  in  connection  with  it  as 
approved  or  as  provided  for  in  the  agreement  of  1930. 


Q.  You  don’t  know  whether  or  not  there  was  any 
financial  or  other  relation  between  L.C.L.  and  the  New 
York  Central?  A.  I  think  the  only  relation  that  I  could 
think  of  was  that  the  L.C.L.  Corporation  has  a  contract 
with  the  New  York  Central  just  as  it  has  with  other 
railroads  for  the  use  of  the  L.C.L.  containers  that  it 
514  made.  That  is  the  only  thing  I  can  think  of.  That  is 
the  only  relationship  I  know  of. 

Q.  To  your  knowledge  the  New  York  Central  didn’t 
have  any  enforceable  authority  over  L.C.L.?  A.  None  at 
all. 
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A.  Yes,  as  far  as  the  preparation  of  the  agreement,  I 
prepared  that  myself. 


516  Q.  Are  you  familiar,  Mr.  Beakes,  with  the  business 
of  Linden?  A.  Yes,  I  think  its  only  business  is  to 
hold  the  stock. 

Q.  That  is  what  I  was  getting  at.  A.  I  think  that  is 
all  it  does. 

Mr.  Weiss:  As  far  as  you  know. 

The  Witness:  Yes. 

Q.  Its  only  business  is  to  hold  the  stock  and  to  collect 
the  dividends  on  that  stock  from  the  trustee?  A.  And 
prior  to  the  time  of  the  establishment  of  the  trust,  the  right 
to  vote  the  stock  as  well. 


519  The  Examiner:  Did  you  know  whether  the  value 
of  the  United  States  Freight  stock  then  owned  by 
L.C.L.  and  transferred  to  Linden  was  considerably  less 
than  the  amount  of  the  indebtedness? 

The  Witness:  I  should  sat  it  was  less.  I  don’t  know 
what  amount,  how  much  less. 

The  Examiner:  Well,  I  wonder  whether  Mr.  Leiben- 
derfer — I  think  the  questions  that  I  had  to  ask  him  depend 
upon  his  knowledge  of  that.  Could  you  state,  Mr.  Leiben- 
derfer,  whether  it  was  considerably  less? 


Mr.  Leibenderfer :  I’d  say  that  was  a  definite  impres¬ 
sion.  It  must  have  been  considerably  less. 


520  Q.  Do  you  know  of  any  reason  why  Linden  would 
assume  a  debt  of  $15,000,000  approximately,  $15,000,- 
000  in  exchange  for  stock  worth  considerably  less  than 
$15,000,000?  A.  Why,  they  weren’t  assuming  the  debt 
of  $15,000,000. 

Q.  They  weren’t?  A.  No. 

Q.  Then  I  am  wrong  on  that?  A.  I  mean,  if  you  ex¬ 
amine  the  agreement,  all  they  purport  to  do  was  to  pay  the 
dividends  that  were  declared  on  the  stock,  and  in  case  of 
sale,  I  mean,  if  within  a  certain  period  the  New  York 
Central  asked  them  to  turn  the  stock  over  to  it,  why,  the 
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debt  was  wiped  out  If  they  did  not  ask  them,  why,  then, 
they  had  a  right  to  sell,  and  whatever  the  price  was,  it 
wiped  out  the  debt. 

A.  There  is  no  obligation  on  their  part  as  far  as  pay- 
525  ment  for  that  stock  at  all.  They  would  not  be  obligated 
for  that  indebtedness  until  the  stock  was  sold  and  then 
for  no  more  or  no  less,  and  the  indebtedness  would  be 
wiped  out. 

Mr.  Weiss:  Is  that  clear  to  the  Examiner  now? 

The  Examiner:  I  will  try  to  clarify  this.  In  the 
absence  of  a  sale  of  the  stock  of  United  States  Freight 
by  Linden,  does  Linden  remain  obligated  for  the 
$15,000,000? 

1  The  Witness:  Not  obligated  to  pay. 

The  Examiner :  What  ? 

i  The  Witness:  They  are  obligated  to  pay  it  when 
the  sale  takes  place.  They  would  not  be  obligated  to 
pay  it  until  then. 

527  The  Examiner :  Yes,  but  I  am  merely  stating  this: 
in  the  event  of  a  sale, — but  in  the  event  there  is  no 
sale  doesn’t  Linden  remain  obligated  and  hasn’t  it 
'assumed  the  obligation  to  the  extent  of  $15,000,000 
to  Merchants  Dispatch? 

The  Witness :  No,  in  my  opinion,  no. 

#  *  *  *  • 

530  Q.  The  New  York  Central  did  not  advance  any 
funds  for  the  formation  of  Linden  Securities?  A.  I 

think  we  paid  the  Guaranty  Trust  about  $1500  in  all  for 
their  services,  and  it  may  be  that  part  of  the  amount  may 
have  been  taken  out  of  that.  I  don’t  know.  We  simply 
had  a  bill  from  them  for  $1500  for  services. 

Q.  In  connection  with  the  organization  of  Linden 
Securities  Corporation?  A.  No,  in  connection  with  the 
entire  transaction  that  was  there. 

531  Q.  What  entire  transaction?  A.  The  transaction 
i  covered  by  the  agreement,  the  various  agreements 

between  Merchants  Dispatch  and  Linden.  It  covered  legal 

expenses  and  other  expenses. 

•  •  •  •  • 
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Q.  Is  there  any  relationship,  as  far  as  you  know, 
532  between  New  York  Central  and  Guaranty  Trust  Com¬ 
pany  of  New  York?  A.  None  at  all,  as  far  as  I  know. 
They  are  trustees  under  some  mortgages,  hut  almost  all 
the  other  trust  companies  in  the  city  are. 


Q.  Did  L.C.L.  have  any  property  or  assets  other  than 
the  stock  it  acquired  from  United  States  Freight?  A.  1 
believe  so,  yes.  You  mean  L.C.L.  Corporation? 

Q.  Yes.  A.  I  believe  so.  It  was  quite  a  corporation. 
I  don’t  know  much  about  it. 

Q.  Linden  did  not  have  any  other  assets  other  than 
the  stock  of  United  States  Freight?  A.  That  is  my  under¬ 
standing. 


535  Q.  Do  you  know  -whether  any  of  the  officers  or 
directors  of  the  Linden  Securities  Corporation  had 
ever  been  officers,  directors  or  employees  of  New  York 
Central  or  any  of  its  subsidiaries?  A.  I  know  they  are 
not. 

Q.  They  did  not?  A.  No,  they  were  not.  They  were 
all  officers  of  the  Guaranty  Trust,  officers  or  employees  of 
the  Guaranty  Trust.  All  of  the  officers  of  Linden  Securi¬ 
ties  Corporation,  directors  of  Linden  Securities  Corpora¬ 
tion.  I  am  telling  that  only  from  the  testimony  I  heard 
Mr.  Douglass  make. 


536  Q.  Do  you  know  whether  the  individuals  who  owned 
the  stock  of  Linden  pooled  stock  in  any  agreement  or 
understanding  of  any  kind  with  the  New  York  Central  or 
any  of  its  subsidiaries?  A.  No,  aside  from  that  agree¬ 
ment.  I  mean  by  that,  the  agreement  that  is  the  exhibit. 

Q.  Mr.  Beakes,  are  you  familiar  with  the  transactions 
relating  to  the  sale  of  the  steamships  owned  by  Nicholson 
Steamship  Company  some  time  in  1932?  A.  I  under¬ 
stand  they  were  sold,  yes. 

Q.  Did  you  have  anything  to  do  in  connection  with  the 
preparation  and  drafting  of  papers  relating  to  that  trans¬ 
action?  A.  I  did  not. 
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545  Q.  Would  you  say,  Mr.  Beakes,  that  you  had  any¬ 
thing  to  do  with  the  details  of  the  creation  of  Linden 

through  the  Guaranty  Trust,  or  was  that  handled  by  Mr. 
Brown?  A.  No,  that  was  handled  by  me.  Mr.  Brown 
had  nothing  to  do  as  far  as  the  discussions  of  the  matter 
with  Guaranty  Trust. 

Q.  That  was  handled  entirely  by  you?  A.  Entirely 
by  me.  I  discussed  it  with  the  counsel  for  Guaranty  Trust 
as  to  the  form  of  the  agreement,  and  then  they  attended 
to  everything  else.  We  had  nothing  to  do  with  the  forma¬ 
tion  of  the  company  or  anything  like  that. 

Q.  Did  you  discuss  with  the  counsel  for  Guaranty 
Trust — the  discussions  that  you  had  in  connection  with 
the  matter  with  the  counsel  for  Guaranty  Trust —  A.  With 
counsel  and  also  with  Mr.  Douglass  and  Mr.  Burke,  I 
think. 

Q.  Mr.  Burke?  A.  Yes. 

546  Q.  Was  he  head  of  the  trust  department?  A.  Yes; 
I  don’t  think  he  had  very  much  to  do  with  it. 

Q.  Well,  did  you  have  any  discussions  as  to  how  the 
corporate  organization  of  Linden  would  be?  A.  No. 

Q.  Was  there  any  discussion  as  to  how  the  directors 
should  be  selected?  A.  No. 

Q.  That  was  handled  entirely  by  Guaranty  Trust? 
A.  Yes. 


MR.  GRAHAM  C.  WOODRUFF,  President  of  the  L.C.L. 
Corporation,  thereupon  testified  at  such  hearing  in  part 
as  follows:  f 

553  I  am  president  of  the  L.C.L.  Corporation. 

*  *  *  •  * 

Q.  How  long  have  you  been  president?  A.  Since 
1934.  I  was  vice-president.  . 

Q.  You  are  an  officer  of  the  corporation  since  1934? 
A.  Ever  since  it  started. 

554  Q.  In  what  capacity?  A.  As  vice  president  up  to 
1934. 
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563  Q.  Well,  one  time  you  were  chairman  of  United 
States  Freight  Company.  Do  you  recall  when  you 
were,  when  you  first  became  associated  with  United  States 
Freight  Company?  A.  Yes,  sir. 

Q.  When  was  that?  A.  On  or  about  May,  1932 — 29. 

Q.  May,  1929?  A.  Yes. 

Q.  And  in  what  capacity  did  you  serve  United  States 
Freight  Company?  A.  First  as  chairman  and  then  as 
president. 


565  there  was  the  belief,  which  still  obtains  to  a  certain 
extent,  that  the  New  York  Central  was  really  the 
owner  of  the  L.C.L.  Corporation.  This  made  it  very 
difficult,  and  in  some  cases  impossible  to  handle  the 
business  of  L.C.L.  Corporation  because  of  certain 
railroads  who  are  not  exactly  on  friendly  relations 
with  the  L.C.L.  Corporation. 


569  Q.  Now,  Mr.  Woodruff,  you  stated  that  you  were 
connected  with  the  New  York  Central  Railroad,  were 
you?  A.  For  nine  years. 

Q.  When  did  you  terminate  your  connection  with  the 
New  York  Central  Railroad?  A.  Concurrently  about 
fifteen  minutes  after  being  elected  in  connection  with  the 
United  States  Freight  Company. 

Q.  And  approximately  when  was  that?  A.  Approxi¬ 
mately  May,  1929. 


583  Q.  Have  any  of  the  officers  or  directors  of  L.C.L. 

Corporation  other  than  you  ever  been  officers  or 
directors  of  the  New  York  Central  or  any  of  its  subsi¬ 
diaries?  A.  At  the  present  time,  you  mean? 

Q.  At  any  time?  A.  Yes,  in  its  early  infancy  some  of 
the  directors  were  officers  of  the  New  York  Central.  At 
the  present  time  there  are  none. 

Q.  Was  that  true  in  1930  and  ’31?  A.  Yes,  sir. 


585  Q.  Mr.  Woodruff,  at  the  time  of  the  transaction 
relating  to  the  transfer  of  the  stock  of  United  States 
Freight  to  Linden  Corporation  in  1932 —  A.  Yes. 
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Q.  — did  L.C.L.  Corporation  have  substantial  assets 
other  than  the  stock  of  United  States  Freight  Company? 
A.  Certainly.  I  don’t  know  whether  the  stock  was  an 
asset  or  not,  but  they  had  it  at  the  time. 


588  Q.  The  L.C.L.  Corporation  considered  itself  obli¬ 
gated  to  Merchants  Dispatch  to  the  extent  of  the 
money  advanced  L.C.L.  Corporation  for  the  purchase  of 
the  United  States  Company  stock? 


A.  That  is  all  provided  and  outlined  in  great  detail 
590  in  the  contract  which  provided,  in  so  far  as  our  pur¬ 
chasing  the  stock,  that  the  stock  would  be  endorsed  in 
blank  and  delivered  to  the  Merchants  Dispatch  as  security 
for  the  money  advanced,  as  the  stock  was  bought,  and  in 
addition  any  dividends  earned  on  the  stock  and  paid  to  the 
L.C.L.  corporation  would  be  paid  to  the  Merchants  Dis¬ 
patch  by  the  L.C.L.  Corporation  as  full  settlement  of  any 
interest  or  dividend  obligation.  Further,  that  the  L.C.L. 
Corporation  would  at  no  time  be  more  liable  than  the  value 
of  the  stock  if  and  where  it  was  ever  sold. 

Q.  No  more  liable  than  L.C.L.  could  be?  A.  No,  sir, 
they  could  not  be  held  liable  for  any  fluctuation  in  the 
price. 


598  Q.  Mr.  Woodruff,  do  you  know  whether  there  was 
any  agreement  entered  into  between  the  New  York 
Central,  Merchants  Dispatch  and  the  L.C.L.  Corporation, 
relating  to  the  purchase  of  the  United  States  Freight 
stock,  other  than  those  agreement — other  than  Exhibit  6; 
were  there  any  agreements  entered  into  between  New  York 
Central,  Merchants  Dispatch  and  L.C.L.  Corporation  relat¬ 
ing  to  the  purchase  of  the  United  States  Freight  stock? 
A.  You  mean  the  three  of  them  in  the  agreement? 

Q.  Yes.  A.  Never  heard  of  any. 

Q.  Was  any  arrangement,  was  any  agreement  between 
either  Merchants  Dispatch,  New  York  Central  and  the 
L.C.L.  Corporation  ever  made?  A.  Only  agreement  of 
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which  I  have  any  knowledge  or  ever  heard  of  was  this 
agreement,  Exhibit  6,  which  is  between  Merchants  Dispatch 
and  L.C.L.  Corporation. 

Q.  You  never  heard  of  any?  A.  No. 


Following  the  testimony  of  Mr.  Graham  C.  Woodruff, 
the  following  Stipulation  was  entered  into  between  the 
parties  to  said  hearing. 

601  It  is  stipulated  by  the  parties  that  the  price  of 
the  United  States  Freight  Company  Stock  on  the  New 
York  Stock  Exchange  during  the  year  1932  had  a  high 
of  $15.75  and  a  low  of  $3.50  per  share.  For  the  pur¬ 
pose  of  the  record,  the  record  will  note  the  parties 
stipulated  that  the  trust  agreement  of  June  15,  1939, 
that  being  the  exhibit  Number  10,  was  signed  by 

602  Securities  Corporation  of  the  New  York  Central  and 
Linden  Securities  Corporation  in  the  State  of  New 
York,  and  thereafter  by  Mr.  Balthasar  H.  Meyer  in 
Washington,  D.  C. 


MR.  ARTHUR  E.  BURKE,  Vice  President  in  charge  of  the 
Corporate  Trust  Department  of  the  Guaranty  Trust 
Company  of  New  York,  thereupon  testified  at  such 
hearing  in  part  as  follows: 

617  Q.  Has  Linden  had  any  other  business  other  than 
the  holding  of  the  United  States  Freight  Company 

stock  and  receiving  of  the  dividends  on  that  stock? 
A.  Not  that  I  know  of. 

Q.  Does  the  corporation  have  any  other  assets 

618  other  than  the  stock?  A.  I  don’t  believe  so.  It  may 
have  a  small  amount  of  cash  which  is  probably  held 

for  the  payment  of  expenses. 


Q.  When  Linden  was  created,  Mr.  Burke,  what  pro¬ 
visions  were  made  for  the  selection  of  directors  and  of  the 
officers  ? 
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A.  Well,  as  I  recall,  at  the  request  or  informal 
request  of  Mr.  Beakes,  I  am  not  sure  that  Mr.  Alger  asked 
for  that,  we  agreed  to  appoint  certain  of  our  employees, 
as  officers  and  directors  of  the  Linden  Securities  Corpora¬ 
tion. 

619  Q.  And  who  appointed  those  directors,  those  em¬ 
ployees  as  directors?  A.  you  mean  legally  who  ap¬ 
pointed  them? 

Q.  Yes,  who  selected  them,  did  you  do  that?  A.  As 
far  as  the  designation,  I  selected  them,  yes.  As  far  as 
the  appointment,  why,  that  is  a  matter  of  corporate 
procedure.  I  have  forgotten  how  that  was  done.  I  assume 
that  was  done.  Whether  I  did  it  myself  or  whether  I  con¬ 
ferred  with  one  of  my  associates,  I  am  not  sure.  It  is  not 
very  material. 

Q.i  That  was,  in  any  event,  you  handled  the  matter 
following  the  understanding  between  you  and  Mr.  Beakes, 
that  the  procedure  would  be  followed?  A.  That  is 
correct. 

Q.  I  don’t  believe  I  have  anything  further  to  ask  you. 

Cross-examination  by  Mr.  Patrick: 

Q.  Mr.  Burke,  when  Mr.  Beakes  came  to  you  after  you 
had  received  this  letter  from  Mr.  Alger,  Mr.  Alger,  I 
believe  at  that  time  was  connected  with  the  New  York 
Central,  was  he?  Or,  was  he  connected  with  Merchants 
Despatch,  or  don’t  you  know?  A.  Well,  all  I  know  is  that 
I  understood  him  to  be  the  president  of  Merchants  Des¬ 
patch  Corporation. 

620  Q.  You  understood  that  the  letter  was  received 
from  him  as  the  president  of  Merchants  Despatch? 

A.  Yes,  he  so  signed. 

Q.  And  when  Mr.  Beakes  came  and  conferred  with  you 
concerning  this,  he  came  as  a  representative  of  Merchants 
Despatch,  did  he?  A.  I  assume  that  he  did,  but  of  course 
I  have  known  Mr.  Beakes  a  long,  long  while,  and  there  are 
a  number  of  corporations  affiliated  with  the  New  York 
Central  group,  and  I  was  really  talking  to  Mr.  Beakes, 
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but,  as  I  understand,  he  was  talking  to  me  as  a  repre¬ 
sentative  of  Merchants  Dispatch. 


621  Q.  The  Guaranty  Trust  Company  is  an  independent 
corporation  complete  within  itself?  A.  Yes. 

Q.  Just  as  the  New  York  Central  is?  A.  Yes. 

Q.  And  there  is  no  pooling  of  purpose  as  between  the 
two  corporations,  is  there?  A.  Oh,  no,  not  at  all. 

Q.  Now,  when  Mr.  Beakes-eame  to  you  and  you  had 

622  received  this  letter,  were  you,  or  was  the  Guaranty 
Trust  Company  given  a  free  hand  in  the  creation  of 

this  corporation  known  as  the  Linden  Securities  Corpora¬ 
tion?  A.  Oh,  I  would  say  so,  yes.  As  I  recall,  we  were 
asked  to  form  the  corporation  for  this  purpose,  and 
we  thought — and  we  talked  with  our  general  counsel,  and 
as  I  recall,  we  even  had  the  thing  named. 

Q.  Well,  the  point  is  this:  Other  than  the  request  that 
you  form  a  corporation,  the  actual  creation  of  the  corpora¬ 
tion,  the  selection  of  its  name,  the  selection  of  its  officers 
and  directors  by  Guaranty  Trust  Company  was  done 
entirely  independent  of  'any  suggestion  or  request,  or  in¬ 
fluence  by  the  New  York  Central  Railroad,  or  of  Merchants 
Despatch,  was  it?  A.  I  would  say,  absolutely,  yes. 

Q.  Now,  during  all  of  these  negotiations,  prior  to  and 
leading  up  to  the  creation  and  formation  of  this  corpora¬ 
tion,  I  will  ask  you  whether,  in  any  manner,  United  States 
Freight  Company  or  Universal  Carloading  &  Distributing 
Company  were  consulted  concerning  this  arrangement,  to 
your  knowledge  ?  A.  Not  to  my  knowledge. 

623  Q.  They  were  not  in  any  consultations  or  negotia¬ 
tions  with  which  you  had  anything  to  do?  A.  No, 

they  were  not.  I  don't  recall  that  they  were  in  on  it  at  all. 

Q.  Was  it  even  suggested  by  Mr.  Beakes  or  Mr.  Alger 
to  that  effect,  that  they  were  in  any  way  concerned  in  it? 
A.  No. 

Q.  Merely  a  matter  of  dealing  with  the  capital  stock 
of  United  States  Freight  Company,  is  that  right? 
A.  That  is  correct. 

Q.  And  since  the  corporation  was  created,  other  than 
the  fact  that  it  held  the  legal  title  to  this  stock  there  has 
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been  no  connection  between  it  and  United  States  Freight 
Company  or  Universal  Carloading  and  Distributing  Com¬ 
pany,  to  your  knowledge,  has  there?  A.  Not  to  my 
knowledge. 

Q.  Has  there  been  any  effort  or  attempt  made  on  the 
part  of  New  York  Central  or  Merchants  Dispatch  or 
Securities  Corporation  of  New  York  Central  Railroad  in 
any  way  to  control  the  election  or  selection  of  any  directors 
or  officers  of  Linden  Corporation  since  that  time?  A.  Not 
within  my  knowledge.  If  it  was,  it  was  never  brought 
624  to  my  attention,  and  I  think  it  would  have  been. 

Q.  You  feel  that  it  would  have  been  brought,  had 
it  happened  A.  Yes. 

Q.  Has  it  been  free  to  exercise  the  opportunity  to  vote 
the  stock  which  it  had  prior  to  the  creation  of  the  trust 
agreement  by  which  Mr.  Meyer  was  appointed  trustee  in 
June,  1939? 


A.  I  believe  so,  though  I  must  confess  that  I  haven’t 
had  to  follow  it  very  closely.  It  was  set  up  the  way  we 
thought  it  was  to  run,  and  I  believe  it  has  run  that  way. 

Q.  You  haven’t  had  anything  brought  to  your  attention 
that  it  was  in  any  way  interferred  with  in  its  efforts  to 
exercise  its  voting  right  under  the  stock?  A.  Oh,  no. 

Q.  Which  it  held?  A.  Not  that  I  recall  at  this 
time. 


626  Q.  The  capitalization  of  Linden  w*as  charged 
against  Merchants  Dispatch.  Are  you  familiar  with 

627  that  matter?  A.  I  think  that  is  correct.  Because  I 
do  recall  that  we  received  a  check  from  Merchants 

Dispatch,  a  check  to  cover  all  those  expenses. 

Q.  That  was  about  how  much,  Mr.  Burke,  about  a 
thousand  dollars  ?  A.  I  think  it  was  somewhere  between 
a  thousand  and  $1500. 

Q.  And  it  is  you  understanding  that  that  was  covered 
in  the  expenses  which  Linden — which  Merchants  Dispatch 
paid?  A.  I  don’t  know,  I  don’t  think  I  understand  the 
question.  That  was  covered  in  the  expenses. 
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Q.  Yes.  A.  You  mean  the  incorporating  of  the  com¬ 
pany? 

Q.  Yes.  A.  Yes. 

*  *  *  #  • 

628  Q.  Mr.  Burke,  for  whom  do  the  stockholders  of 
Linden  Securities  hold  the  stock,  do  you  know? 


629  A.  I  don’t  know  that  I  know  the  answer.  I  just 
haven’t  thought  of  it. 


630  A.  Well,  I  really  don’t  know  the  answer.  I  just 
have  forgotten  who  the  stockholders  are,  and  what 
capacity  they  hold. 

•Q.  Well,  at  the  time  of  this  agreement,  did  those 
stockholders  hold  the  stock  in  behalf  of  the  Guaranty  Trust 
Company?  A.  I  just  don’t  remember,  offhand,  I  mean  I 
would  have  to  look  into  it.  I  think  Mr.  Douglass  could 
probably  answer  that  question. 

Q.  Do  you  know,  is  there  any  agreement  between  the 
stockholders  and  the  Guaranty  Trust  Company  relating 
to  the  ownership  or  transfer  of  the  stock  of  Linden 
Securities  Corporation? 


633  A.  There  was  no  agreement  between  the  bank  and 
the  stockholders. 


635  Q.  Mr.  Burke,  I  show  you  what  purports  to  be  an 
agreement  between — strike  that  out.  Mr.  Burke,  I 
show  you  what  purports  to  be  an  agreement  between  John 
R.  Douglass,  designated  (A).  John  B.  Kraebel,  designated 
(B).  J.  Vincent  O’Reilly,  designated  (C).  And  John  C. 
Hammond,  designated  (D).The  agreement  is  dated  April 
8, 1932.  Have  you  seen  this  agreement  before?  A.  I  have. 

Q.  Will  you  please  read  that  agreement.  Read  it  into 
the  record.  A.  “  Memorandum  agreement  in  regard  to 
capital  stock  of  Linden  Securities  Corporation  A.  John 
R.  Douglass;  B.  John  B.  Kraebel;  C.  J.  Vincent 
O’Reilly;  D.  John  C.  Hammond.  Attached  hereto  are 
four  certificates  of  stock  of  Linden  Securities  Corporation  t 
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for  25  shares  each,  standing  respectively  in  the  names 

636  of  A,  B,  C  and  D,  as  above  set  forth.  Each  duly  endorsed 
i  in  blank  for  transfer.  A  agrees  to,  and  hereby  does  as¬ 
sign  to  B,  all  the  shares  of  stock  of  said  corporation  which 
he  now  owns  or  may  hereafter  acquire.  B  agrees  to  and  here¬ 
by  does  assign  to  C  all  shares  of  stock  of  said  corporation 
which  he  now  owns  or  may  hereafter  acquire.  C  agrees 
to  and  hereby  does  assign  to  D  all  shares  of  stock  of  said 
corporation  which  he  now  owns  or  may  hereafter  acquire. 
D  agrees  to  and  hereby  does  assign  to  A  all  shares  of 
stock  of  said  corporation  which  he  now  owns  or  may  here¬ 
after  acquire.  In  each  case,  however,  such  assignment  and 
transfer  is  to  become  effective  and  to  vest  title  to  the 
shares  of  stock  in  the  transferee  only  upon  the  death  of  the 
transferor  or  upon  the  termination  of  his  employment  with 
Guaranty  Trust  Company  of  New  York,  in  either  of  which 
events,  all  the  interest  of  transferor  in  his  stock  ceases. 
Upon  the  happening  of  any  such  event,  the  interest  of  the 
transferee  of  the  parties  so  dying  or  leaving  such  em¬ 
ployment,  shall  devolve  upon  the  next  man ;  viz :  if  A  dies, 
his  interest  as  transferee  devolves  upon  B,  if  B  dies  his 
interest  as  transferee  devolves  upon  C,  etcetera.  Dated 
April  8,  1932.  "Signed  John  R.  Douglass,  J.  B.  Kraebel, 

i  J.  Vincent  O’Reilly,  John  C.  Hammond.” 

637  Q.  Mr.  Burke,  in  the  event  that  all  the  stockholders 
should  cease  employment,  or  die  concurrently,  who 

would  have  title  to  those  shares? 


A.  Well,  the  answer  would  be,  I  would  ask  my  counsel. 


Q.  All  right.  Have  those  four  men  mentioned  con¬ 
tinued  at  all  times  to  be  the  holders  of  stock  of  that 
corporation?  A.  No,  they  have  not. 

Q.  Who  has  been  substituted?  A.  My  recollection  is 
i  that — wait  a  minute — Mr.  Hammond  left  the  company 
638  four  or  five  years  ago.  My  recollection  is  that  Joseph 
C.  Buttery  was  put  in  his  place,  and  I  guess  that  is 
aH. 

Q.  In  whose  place?  A.  The  place  of  Mr.  Hammond. 
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Q.  Why  didn’t  that  stock  go  to  the  transferee  indicated 
in  the  agreement? 


Was  Mr.  Bnttery  an  employee  of  the  Guaranty  Trust 
Company?  A.  He  was. 


639  Q.  Is  it  your  opinion,  Mr.  Burke,  that  these — the 
shares  of  stock  of  Linden  Securities  Corporation  is, 
or  is  not,  held  by  these  individuals  on  behalf  of  the 
Guaranty  Trust  Company? 


The  Witness:  Well,  as  an  opinion  I  would  say  that  the 
Guaranty  Trust  Company  hasn’t  any  interest  in  it  what¬ 
soever  and  the  shares  were  not  held  for  the  Guaranty 
Trust  Company. 

Q.  Were  not?  A.  No,  I  couldn’t  conceive  of  these 
men  dying  and  the  stock  being  turned  over  to  the 
640  Guaranty  Trust  Company  as  a  part  of  its  corporate 
assets. 


643  Q.  But  it  is  your  opinion  that  Guaranty  Trust 
Company  has  nothing  whatever  to  do  with  the  stock 
of  Linden  Securities  Corporation;  is  that  correct? 
A.  That’s  right,  very  definitely  nothing. 

Q.  What?  A.  Very  definitely  my  opinion. 

Q.  And  you  represent  the  position  of  the  Guaranty 
Trust  Company?  A.  Yes. 


647  Of  course  the  question  would  naturally  arise  what 
would  happen  in  the  event  of  the  death  of  any  of  these 

stockholders.  Who  would  get  the  stock.  Ordinarily  his 
estate ;  his  wife,  say,  or  his  child  would  get  the  stock. 

Q.  But  not  in  this  case?  A.  What? 

Q.  But  not  under  this  agreement?  A.  No,  this  agree¬ 
ment  otherwise  provided. 

Q.  Well,  could  you  state  what  position  the  stockholders 
of  Linden  held  with  the  Guaranty  Trust  Company  at 

648  the  time  of  the  formation  of  the  Linden  Securities 
Corporation?  A.  Well,  they  were  all  four  clerks  at 
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that  time.  Mr.  Douglass  was  either  head  of  the  administra¬ 
tion,  or  assistant  to  the  officers.  He  could  probably  tell 
you  better  than  I.  Mr.  Kraebel  and  Mr.  O’Reilly  were 
practically  in  the  same  category.  Mr.  Hammond,  I  believe 
at  that  time,  was  the  assistant  head  of  the  administration 
division — corporate  administration  division.  In  other 
words,  they  are  all  men  who  have  been  with  the  company 
some  years;  trusted  employees;  people  who  we  could  rely 
upon. 

•  *  *  #  • 

651  Q.  Will  you  state  the  name  of  the  individual  or 
individuals  who  prepared  the  papers  of  incorporation 
of  linden?  A.  I  don’t  know  that  I  can,  except  that  I 
personally  talked  to  a  man  by  the  name  of  J.  A.  Auchin- 
closs  of  our  general  counsel,  Davis,  Polk,  Wardwell, 
Gardner  &  Reed,  our  general  counsel. 

Q.  And  the  papers  were  prepared  in  your  office  or  in 
Mr.  Auchincloss’  office,  or  whatever  his  name  is?  A.  I 
am  not  certain  offhand  where  they  were  prepared,  whether 
in  Mr.  Auchincloss’  office  or  whether  the  corporation  trust 
offices  weren’t  used.  But  it  was  under  his  supervision. 


652  Q.  Mr.  Burke,  when  Mr.  Beakes  came  to  you,  prior 
to  the  formation  of  Linden,  and  discussed  this  proposi¬ 
tion,  I  will  ask  you  whether  it  was  not  the  intention  and 
desire  of  Mr.  Beakes  as  expressed  to  you  at  that  time, 
to  create  a  corporation  which  would  take  over  the  capital 
stock  of  United  States  Freight  Company  which  Merchants 
Dispatch  or  which  the  L.C.L.  Corporation  had  previously, 
so  as  to  afford  this  new  corporation  which  was  to  be 
formed  the  opportunity  of  holding  that  separate  and 
and  divorced  of  any  control  by  Merchants  Despatch  in  so 
far  as  the  voting  powers  under  that  stock  were  con¬ 
cerned? 


653  A.  I  think  your  question  has  refreshed  my  recollec¬ 
tion  and  that  sounds  very  much  like  about  what  Mr. 
Beakes  talked  about. 

Q.  Prior  to  that,  or  at  that  particular  time,  this  stock 
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was  being  held  by  L.C.L.  Corporation,  was  it  not?  A.  I 
believe  it  was. 

Q.  And  the  intention  was  to  carry  out  the  situation 
and  create  a  new  corporation  which  would  have  the  voting 
powers  of  the  stock  separate  and  apart  from  New  York 
Central  Railroad  and  from  any  of  its  subsidiaries,  was  it 
not?  A.  I  believe  that  is  correct,  to  my  recollection. 

Q.  Now,  the  agreement  as  between  the  four  stockholders 
of  linden  Corporation,  I  want  to  ask  you,  Mr.  Burke, 
654  whether  it  wasn’t  true  that  the  purpose  was  to  create 
this  corporation  as  a  nominal  corporation  with  a 
nominal  amount  of  stock  so  that  the  company  could  exer¬ 
cise  that  power  and  vote  that  stock  separate  and  inde¬ 
pendent  of  any  control  of  New  York  Central  Corporation, 
or  any  of  its  subsidiaries?  A.  I  believe  that  is  correct. 


655  Q.  The  agreement  which  you  read  into  the  record, 
Mr.  Burke,  was  canceled  as  of  the. date  of  Mr.  Ham¬ 
mond  leaving  the  employ  of  Guaranty  Trust,  is  that 
correct?  A.  I  believe  that  is  correct. 

Q.  And  following  the  cancelation  of  that  agreement 
a  new  stockholder  was  selected,  either  by  you  or  by  the 
remaining  three  stockholders,  to  take  the  place  of  Mr. 
Hammond?  A.  Yes. 

Q.  And  that  was  Mr.  Buttery?  A.  It  was. 

Q.  And  in  the  selection  of  Mr.  Buttery,  did  the  New 
York  Central  or  Merchants  Dispatch  have  anything  to  do 
with  his  selection?  A.  I  don’t  recall,  but  I  doubt  if  they 
even  knew  about  it. 

Q.  Now,  then,  when  Mr.  Buttery  succeeded  Mr.  Ham¬ 
mond  as  a  stockholder,  was  there  a  new  agreement  pre¬ 
pared  and  executed?  A.  I  believe  so. 

656  Q.  Among  the  four  stockholders,  of  like  tenor  as 
that  which  you  have  read  into  the  record?  A.  I 

believe  there  was. 
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MR.  JOHN  R.  DOUGLASS,  Assistant  Trust  Officer  of 
Guaranty  Trust  Company  and  President  of  Linden 
Securities  Corporation,  thereupon  testified  at  such  hear¬ 
ing  in  part  as  follows : 

663  Q.  Will  you  state  your  name,  please?  A.  John  R. 
Douglass. 

Q.  And  what  is  your  address,  please?  A.  47  Wood¬ 
land  Avenue,  Summit,  New  Jersey. 

Q.  What  is  your  business  address  ?  A.  140  Broadway, 
New  York  City. 

Q.  By  whom  are  you  employed  at  the  present  time? 
A.  Guaranty  Trust  Company  of  New  York. 

Q.  In  what  capacity?  A.  Assistant  trust  officer.. 

Q.  How  long  have  you  worked  for  the  Guaranty  Trust 
Company?  A.  Oh,  about  22  years,  I  guess. 

i  Q.  How  long  have  you  been  assistant  trust  officer? 
A.  Oh,  between  5  and  6  years. 

Q.  Are  you  connected  with  Linden  Securities  Corpora¬ 
tion  in  any  way,  Mr.  Douglass?  A.  I  am. 

664  Q.  In  what  way?  A.  I  am  the  stockholder,  a 
director,  and  the  president. 

IQ.  What  is  the  capitalization  of  Linden  Securities 
Corporation,  Mr.  Douglass,  if  you  know?  A.  100  shares, 
no  par  value. 

Q.  How  is  that —  A.  The  stock  has  a  stated  value  of 
$1,000;  stated  capital  of  $1,000. 

Q.  How  is  that  stock  distributed?  A.  Oh,  it  is  equally 
distributed  between  four  persons. 

Q.  Will  you  give  their  names?  A.  John  B.  Kraebel, 
Joseph  C.  Buttery,  J.  Vincent  O'Reilly,  and  myself. 

Q.  Those  are  the  stockholders  f  A.  Yes. 
i  Q.  Will  you  name  the  officers  of  the  corporation?  A.  I 
am  president,  Mr.  Kraebel  is  vice  president  and  Mr. 
O’Reilly  is  treasurer,  Mr.  Buttery  is  secretary,  and  A.  L. 
Breen  is  assistant  secretary. 

Q.  Have  you  been  the  president  of  Linden  since  the 
corporation  was  created?  A.  I  have. 

665  Q.  That  was  in  1932?  A.  That’s  right. 
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Q.  Will  you  explain  how  you  became  president ;  were 
you  elected?  A.  Yes,  I  was  elected  by  the  board  of 
directors. 

Q.  And  the  other  officers,  were  they  elected  by  the 
board  of  directors  ?  A.  Yes. 


666  Q.  And  do  you  now  hold  25  shares  of  the  Linden 
stock?  A.  I  do. 

Q.  That  is  no  par  stock?  A.  That’s  right 

Q.  What  did  you  pay  for  the  stock  which  you  now  hold? 
A.  $10  a  share  was  paid  in  to  the  company  for  the  stock 
issued. 

Q.  You  paid  $10  a  share  for  the  25  shares  which  you 
now  hold?  A.  Well,  I  paid  for  it  with  money  received 
from  Merchants  Dispatch,  Incorporated. 

Q.  Will  you  explain  how  that  came  about?  A.  Well, 
I  understand  that  when  the  company — when  it  was  agreed 
that  employees  of  Guaranty  Trust  would  be  permitted  to 
hold  the  stock  and  act  as  the  officers  and  directors  of 
Linden  Securities  the  capital  and  expenses  would  be 

667  provided  by  Merchants  Dispatch,  Incorporated. 

Q.  And  Merchants  Dispatch  then  turned  over  to 
Guaranty  Trust  a  thousand  dollars  as  the  capital  of  Linden 
Corporation?  A.  It  did.  Also  an  additional  $600  which 
was  credited  to  surplus. 

Q.  Does  Linden  at  the  present  time  have  any  other 
business  than  holding  of  United  States  Freight  Company 
stock — I  mean,  the  holding  of  United  States  Freight 
stock? 


A.  No. 

Q.  Linden  collects  whatever  dividends  are  paid  on  that 
stock  that  it  holds?  A.  It  does. 

Q.  Does  the  corporation  have  any  other  assets  at  all? 
A.  Nothing  beyond  a  small  cash  balance. 

Q.  And  that  is  what  is  left  of  the  $600  of  the  original 
surplus?  A.  That’s  right.  The  original  of  the  capital 
and  surplus. 

668  Q.  It  has  no  other  income  except  from  that  stock? 
A.  No  other  income. 
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Q.  And  no  other  expenses?  A.  No  other  expenses 
other  than  its  corporate  expenses. 

Q.  And  that  is  in  connection  with  that  stock?  A.  Well, 
it  is  in  connection  with  the  operations  of  the  corporation 
and  the  handling  of  the  assets. 

Q.  Well,  I  understood  you  to  say  that  they  didn’t  have  • 
any  other  business  than  the  holding  of  that  stock  and 
receiving  the  dividends.  That  being  the  case,  it  wouldn’t 
have  any  expenses  except  in  connection  with  those  matters  ? 

A.  The  ordinary  corporate  expenses. 

Q.  Bo  the  officers  of  Linden  receive  any  compensation 
for  their  services?  A.  They  do  not. 

Q.  How  many  shares  of  United  States  Freight  stock 
did  Linden  take  over  from  L.C.L.  Corporation,  Mr.  Doug¬ 
lass?  A.  163,676  shares. 

Q.  Now,  how  many  shares  of  the  United  States  Freight 
Company  stock  does  Linden  hold  at  the  present  time,  Mr. 

Douglass?  A.  148,476  shares. 

669  Q.  When  were — strike  that  out.  What  became  of 

!  the  other  shares?  A.  They  were  sold. 

Q.  When?  A.  During  the  early  part  of  1937, 1  believe. 

Q.  What  amount  of  money  w^as  realized  from  that  sale? 
A.  $475,242.15. 

Q.  What  happened  to  that  money  ?  A.  The  proceeds — 
this  sum  being  the  net  proceeds — were  applied  in  reduc¬ 
tion  of  the  Linden’s  debt  to  the  Securities  Corporation 
and  New  York  Central  Railroad. 

Q.  Was  that  stock  sold  in  the  open  market?  A.  It 
was. 

Q.  What  was  the  purpose  of  the  sale  of  the  stock? 
A.  Well,  we  wanted — the  directors  of  Linden  wanted  to 
reduce  that  debt,  if  possible,  and  the  only  way  they  could 
do  it  was  by  selling  some  of  this  stock. 


670  A.  After  informal  discussions  with  the  other  mem¬ 
bers  of  the  board,  I  approached  Mr.  Masefield,  as  I  re¬ 
call  it,  of  the  Securities  Corporation  of  the  New  York 
Central  Railroad  and  explained  to  him  how  we  felt  about 
it ;  told  him  that  the  market  looked  good  for  a  sale  of  a  sub¬ 
stantial  block  of  the  stock,  and  asked  him  to — if  it  would 
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be  all  right — if  the  company  would  have  any  objection  to 
some  of  the  stock  being  sold  and  applied  to  lie  debt.  After 
giving  it  some  consideration  he  informed  me  that  a  sale 
671  would  be  desirable;  they  had  no  objection  to  the  sale 
and  I  then  discussed  with  him  the  question  of  the 
amount  of  stock  that  could  probably  sell  and  told  him  that 
I  thought  we  should  get  rid  of  enough  to  take  the  amount — 
to  leave  the  amount  remaining  under  fifty  per  cent  of  the 
outstanding  stock,  and  I  suggested  the  sale  of  perhaps 
16,000  shares,  and  then  told  him  that  I  would  try  to  sell 
it.  We  did  sell  15,200  shares. 


672  Q.  Well,  what  did  you  have  in  mind  in  reducing 
the  percentage  below  50  per  cent?  A.  Well,  there 
was  a  general  tendency  at  that  period  to — in  the  mind  of 
the  public  to  have — not  have  control — actual  control,  in 
the  hands  of  some  other  party.  We  thought  it  was  a  good 
idea  if  we  would  get  it  down  below  50  per  cent  so  that 
we  wouldn’t  have  an  actual  majority; 

•  *  •  #  * 

677  Q.  This  stock,  when  it  w^as  turned  over  to  you, 
did  you  become  the  legal  titleholder  of  this  stock?  Was 
this  stock  reissued  in  your  name?  A.  It  was. 

Q.  And  after  it  was  issued,  what  did  you  do  with  it  so 
far  as  any  endorsement  was  concerned?  A.  We  executed 
a  stock  power  and  delivered  it  to  Merchants  Dispatch. 

Q.  With  the  stock?  A.  With  the  stock. 


678  Q.  W’as  the  entire  agreement  covered  in  this  agree¬ 
ment  of  April  1,  1932?  A.  It  was. 

Q.  I  believe  that  agreement  refers  to  a  previous  agree¬ 
ment  executed  on  February  1, 1930,  is  that  right?  A.  Yes. 

Q.  And  when  you  took  over  that,  you  took  it  over  sub¬ 
ject  to  that  agreement  of  February  1,  1932,  with  you 
standing  in  the  place  of  L.C.L.  Corporation,  is  that  right? 
A.  That’s  right. 

679  Q.  Following  that,  Mr.  Douglass,  at  the  stock¬ 
holders’  meeting  of  United  States  Freight  Company 

which  followed  it,  title  in  this  stock  passed  into  your  name? 
Wlio  is  entitled  to  vote  that  stock;  if  you  know?  A.  Lin¬ 
den  Securities,  Company. 
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Q.  Did  you  vote  that  stock  thereafter?  A.  We  did. 
Q.  By  personal  proxy?  A.  By  proxy. 

Q„  And  to  whom  did  you  give  those  proxies,  if  you 
recall?  A.  Well,  as  far  as  I  recall,  they  were  delivered 
to  the  management  of  United  States  Freight. 

Q.  In  other  words,  they  were  the  nominated  proxies  of 
United  States  Freight  Company  which  were  sent  out  to 
the  stockholders  and  you  executed  the  usual  proxy  in  the 
same  manner  as  other  stockholders?  A.  Yes. 

Q.  Now,  has  that  happened  practically  every  year  since 
Linden  became  the  owner  of  the  stock,  up  to  the  time  of 
the  trust  agreement;  that  same  plan?  A.  Yes. 

Q.  During  any  of  the  periods  when  those  proxies 

680  were  given  over  or  when  a  stockholders’  meeting  was 
involved,  or  in  anticipation,  has  any  officer  or  director 

or  representative  of  New  York  Central  Bailroad  or  Mer¬ 
chants  Dispatch  or  of  Securities  Corporation  of  the  New 
York  Central  Railroad  approached  you  as  to  the  manner  in 
which  the  proxy  shall  be  issued  or  what  shall  be  done 
in  connection  with  the  giving  of  those  proxies  to  the 
management  of  United  States  Freight  Company?  A.  No. 

Q.  Have  you  exercised  the  entire  control  of  the  giving 
of  the  proxies  to  United  States  Freight  Company?  A.  We 
have. 

Q.  Independently  of  any  interference  or  suggestion  of 
any  kind  on  the  part  of  any  of  these  companies  or  their 
officers,  agents  or  representatives?  A.  That  is  correct. 

Q.  Now,  you  spoke  about  the  time  when  this  corpora¬ 
tion  was  organized,  you  had  some  conversation  with  Mr. 
Burke  and  Mr.  Auchincloss  ?  A.  Yes. 

Q.  Of  the  Davis,  Polk  firm  of  attorneys,  here  in  New 
York?  A.  Yes. 

681  Q.  From  those  conversations,  Mr.  Douglass,  I  want 
to  ask  you  whether  it  was  your  understanding  and  the 

substance  of  those  conversations,  that  due  to  the  Panama 
Canal  Act  a  question  arose  as  to  whether  or  not  New  York 
Central  or  any  of  - its  subsidiaries  could  have  any  owner¬ 
ship  or  control  in  any  stock  which  might  be  involved  with 
a  water  carrier?  A.  To  my  recollection  it  is  that.  That 
subject  was  discussed. 
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Q.  Well,  I  am  asking  yon  whether  it  isn’t  a  fact  that 
the  Linden  Securities  Corporation  was  set  up  for  the  pur¬ 
pose  of  taking  over  the  stock  of  United  States  Freight 
Company  from  L.C.L.  Corporation  in  order  to  divorce  that 
stock  and  its  voting  rights  entirely  from  New  York  Central 
Railroad  Company  and  from  the  Securities  Corporation  of 
New  York  Central  Railroad  Company,  and  permit  it  to  be 
voted  by  Linden  separate  and  apart  and  independent  of 
any  control  or  attempt  to  exercise  control  on  the  part  of 
those  companies,  or  any  of  them?  A.  That  is  my  under¬ 
standing  as  to  the  principal  reason  for  this.  The  organiza¬ 
tion  of  Linden. 

Q.  Isn’t  it  a  fact  that  that  was  really  the  only  reason 
for  placing  that  stock  in  the  name  of  Linden? 
682  A.  Well,  that  was  one  of  the  reasons.  There  was  one 
other  reason,  I  think.  That  was  that  L.C.L.  Corpora¬ 
tion  was  involved  in  the  estate  of  A.  H.  Harris,  which  is 
merely  a — one  of  two  reasons  that  I  understood  this  deal 
took  place. 

The  Examiner:  Is  that  A.  H.  Harris,  or  Smith? 

The  Witness:  I  beg  your  pardon.  It  is  A.  H. 
Smith. 

Q.  Well,  that  was  in  furtherance  of  the  same  reason 
then,  of  which  I  have  spoken,  wasn’t  it?  A.  That’s  right. 

Q.  So  that  the  prime  reason  was  to  divorce  the  stock 
from  any  control  of  the  New  York  Central,  or  any  of  its 
subsidiaries?  A.  That’s  right. 


684  Q.  Now,  then,  Mr.  Douglass,  you  spoke  about  the 
sale  of  the  15,200  shares? 


A.  Well,  the  sales  ran  over  a  period  from  late  in 
December  to  early  spring;  late  in  December  of  1936  to  early 
spring  of  ’37. 

686  Q.  Now,  Mr.  Douglass,  you  spoke  about  the  re¬ 
maining  balance  of  that  indebtedness.  You  have  never 
considered,  have  you,  that  Linden  owes  that,  so  that  it 
would  be  collectible  from  Linden  beyond  the  actual  value 
of  the  collateral  itself  A.  No. 
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-Q.  The  surrender  of  the  collateral  or  the  sale  of  the 
collateral  subject  to  the  approval  of  Securities  Corpora¬ 
tion  and  the  delivery  of  the  proceeds  of  the  sale  to  the 
Securities  Corporation  when  it  was  the  creditor  would 
satisfy  the  debt,  is  that  correct?  A.  That’s  right. 


692  Q.  Now,  I  want  to  ask  you  this  general  question, 
Mr.  Douglass.  At  any  time  since  the  organization  of 
Linden  up  to  the  present  time  has  any  officer,  director  or 
representative  of  Merchants  Despatch,  Securities  Corpora¬ 
tion  of  New  York  Central  Railroad,  or  the  New  York 
Central  Railroad  or  any  of  its  subsidiaries,  endeavored  or 
attempted  in  any  manner  to  dictate  or  control  you  or 
Linden  Securities  Corporation  within  your  knowledge,  in 
the  manner  in  which  you  should  exercise  control  over  this 
stock  or  use  the  voting  rights  which  you  had  under  it, 
during  the  time  previous  to  the  appointment  of  Mr.  Meyer 
as  trustee?  A.  Never. 


693  Q.  During  that  entire  time,  from  the  organization 
of  Linden  up  to  the  present  time,  has  Linden  Corpora¬ 
tion  at  any  time  asked  for  any  representation  on  the  Board 
of  directors  of  United  States  Freight  Company  or  of 
Universal  Carloading  &  Distributing  Company,  or  any  of 
its  subsidiaries,  or  subsidiaries  of  United  States  Freight 
Company?  A.  It  never  has. 


Q.  Mr.  Douglass,  you  stated  in  response  to  questions 
from  Mr.  Patrick,  that  you  or  Linden  Securities  Corpora¬ 
tion  did  not  consider  itself  obligated  to  pay  the  Merchants 
Dispatch,  Securities  Corporation  of  the  New  York  Central 
Railroad  or  the  New  York  Central  Railroad  any  amount  in 
excess  of  the  value  of  the  secured  stock  or  the  stock  which 

has  been  pledged  as  security?  A.  That  is  right. 

•  •  *  *  • 

699  Q.  Mr.  Douglass,  do  you  have  the  agreement  that 
took  the  place  of — superseded  the  agreement  of  April 
8,  1932,  between  the  stockholders —  A.  Of  Linden? 

Q.  Yes. 


93 


700  Q.  Will  yon  state  whether  the  terms  of  the  new 
agreement  were  different  from  the  old  agreement 
and,  if  so,  in  what  respect?  A.  To  the  best  of  my  know¬ 
ledge,  the  new  agreement  followed  the  same  form  as  the 
one  it  superseded. 

Q.  What  differences  were  there,  if  any?  A.  The  only 
differences,  as  I  recall,  were  in  the  names.  The  only 
difference  was  in  substituting  Joseph  C.  Buttery  for  John 
C.  Hammond.  I  can’t  state  the  exact  date  of  that  new 
agreement. 

Q.  Do  you  know  approximately  when?  A.  I  would 
judge  it  to  be  around  March,  1937. 


701  Q.  Mr.  Douglass,  Mr.  Buttery  took  the  shares 
formerly  held  by  Mr.  Hammond?  A.  Yes. 

Q.  I  see.  Did  he  pay  anything  for  those  shares? 
A.  No. 

Q.  Where  are  the  shares  held?  Where  are  they  de¬ 
posited?  A.  They  are  deposited  in  the  name  of  Linden 
Securities  Company  at  Guaranty  Company’s  main  office. 
Q.  And  is  that  stock  kept  in  a  vault?  A.  Yes. 

702  Q.  And  you  have  the  key  to  the  vault?  A.  No,  it 
is  in  a  custody  account. 


703  Q.  Mr.  Douglass,  if  you  should  leave  the  company, 
I  take  it,  you  will  not  continue  to  be  the  owner  of  the 
shares  of  stock  of  Linden  which  are  now  in  your  name? 
A.  That  is  right. 

Q.  Do  you  have  any  idea  what  would  happen  if  all 
four  of  you  should  leave  the  employ  of  the  company? 
What  would  happen  to  the  stock?  A.  No,  I  have  no  idea. 
I  have  never  even  thought  of  it.  In  ten  years  there  has 
been  only  one  change. 

Q.  Mr.  Douglass,  is  it  your  opinion  that  you  are  hold¬ 
ing  your  stock  on  behalf  of  someone?  A.  No,  I  don’t 
look  at  it  just  that  way.  I  am  holding  the  stock  and  I 
never  was  quite  able  to  figure  out,  in  my  own  mind,  what 
my  position  was. 

Q.  You  don’t  feel — do  you  feel  that  the  possession  of 
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those  shares,  originally  or  at  any  time,  added  to  your 
assets,  your  personal  assets?  A.  No. 

Q.  At  any  rate,  you  are  not  holding  your  stock  for 
704  the  Guaranty  Trust  Company?  A.  No.  I  have  never 
considered  that  we  were  holding  the  stock  for  anybody. 
It  was  our  corporation  so  long  as  we  held  the  stock  in  it, 
and  the  company  has  always  been  operated  on  that 
basis. 


706  Q.  Is  the  Linden  Security  Corporation  still  the 
legal-owner  of  the  stock  of  United  States  Freight? 
A.  Well;  it  still  is  the  registered  holder. 


707  Q.  And  the  other  stockholders  of  the  Linden  Securi¬ 
ties,  like  you,  pay  nothing  for  their  stock  in  Linden? 
A.  That  is  right 

Q.  The  money  being  furnished  by  Merchants  Dispatch? 
A.  That’s  correct. 


708  Q.  Are  all  the  directors,  stockholders  and  officers 
of  Linden  Corporation  employees  of  Guaranty  Trust 
Company?  A.  They  are. 


MR.  BURT  R.  LAWRENCE,  a  director  and  Vice  Presi¬ 
dent  of  Universal  Carloading  and  Distributing  Com¬ 
pany,  Inc.,  in  charge  of  operations  at  the  Chicago  office 
of  such  company,  and  a  director  of  United  States  Freight 
Company,  thereupon  testified  at  such  hearing  in  part  as 
follows : 

720  Q.  Is  Universal  engaged  in  business  commonly 
known  as  a  freight  forwarder  or  freight  car  loader? 
A.  It  is. 

Q.  And  in  this  business  they  solicit  and  receive  from 
individual  consignors,  freight  for  transportation  under 
schedules  of  rates  which  it  publishes,  shipments  of  general 
commodities  at  less  than  carload  and  less  than  truckload 
freight?  A.  Yes,  sir. 
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Q.  And  those  tariffs  are  on  file  with  the  Interstate  Com¬ 
merce  Commission?  A.  The  majority  of  them  all  are. 
That  is,  all  that  they  would  accept. 

Q.  Does  Universal  collect  less  than  carload  shipments? 
A.  Yes,  sir. 

Q.  And  does  it  forward  these  shipments  in  its  own 
name  by  rail,  truck  or  water,  or  by  a  combination  of  these 
means  of  transportation  between  points  in  the  United 
States?  A.  It  does. 

Q.  And  does  the  company  forward  shipments  between 
points  in  the  United  States  and  points  in  foreign  coun¬ 
tries? 

721  Q.  And  distributes  such  shipments  to  consignees 
at  destinations?  A.  Yes,  sir. 

Q.  But  in  the  case  of  foreign  operations  it  arranges  for 
such  distribution  rather  than  distributing  the  shipment  it¬ 
self?  A.  Well,  the  foreign  countries  that  it  distributes 
for,  at  the  present  time,  is  just  Canada.  The  business  be¬ 
yond  the  borders  of  the  United  States  is  not  being  handled 
by  the  Universal  except  to  the  frontier. 

Q.  Will  you  explain  the  scope  of  the  water  operations 
prior  to  the  war,  in  a  general  way?  A.  Prior  to  about  a 
year  ago,  the  Universal  did  handle  shipments  for  points 
abroad,  other  than  Canada,  and  arranged  for  the  trans¬ 
porting  by  steamers  from  different  ports  as  well  as  trans¬ 
porting  the  goods  to  the  ports. 

Q.  To  what  countries,  Mr.  Lawrence?  A.  Well,  prac¬ 
tically  to  all  countries. 

Q.  How  were  these  operations  conducted,  through  the 
Foreign  Department?  A.  Through  a  Foreign  Depart¬ 
ment,  which  is  a  part  of  the  Universal  Carloading  &  Dis¬ 
tributing  Company. 

Q.  And  how  are  the  Canada  operations  conducted  at 

722  the  present  time?  A.  The  Canada  operations  are  con¬ 
ducted  through  the  Canadian  Consolidated  Car  Com¬ 
pany,  which  is  a  subsidiary  owned  by  the  United  States 
Freight  Company. 

Q.  Would  you  say  that  the  basic  principle  underlying 
Universal  operations  as  a  freight  forwarder  contemplates 
the  concentration  of  numerous  individual  small  shipments 
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within  the  shortest  possible  distances,  in  order  to  take 
advantage  of  the  maximum  economy  and  expeditious  ship¬ 
ment  obtainable  by  carload  lots  by  rail  and  water  or  truck- 
load  quantities  for  as  large  a  part  of  the  haul  as  possible? 
A.  I  say  it  does. 

Q.  Does  Universal  hold  itself  out  to  the  public  as  a 
common  carrier?  A.  It  has  been  considered  as  a  common 
carrier  under  common  law. 

Q.  Does  it  engage  in  freight  forwarding  business  in 
all  48  states  of  the  United  States?  A.  I  think  it  does. 

Q.  And  the  District  of  Columbia?  A.  Yes,  sir. 

Q.  Can  you  state  in  approximately  how  many  cities 

723  Universal  maintains  facilities  at  the  present  time? 
A.  Approximately  84. 

Q.  And,  approximately,  how  many  cities  and  towns  are 
served  through  those  84  cities?  A.  Oh,  I  would  say  prob¬ 
ably  in  the  neighborhood  of  ten  to  fifteen  thousand  towns. 

Q.  Who  are  the  chief  competitors  of  Universal  in  the 
freight  forwarding  business?  A.  Well,  the  rails  and  the 
trucks,  as  well  as  other  freight  forwarders. 

Q.  I  meant,  other  freight  forwarders.  A.  Well,  we 
have  the  National  Carloading  Company,  the  Acme  Fast 
Freight  Company,  International  Forwarding  Company, 
General  Carloading,  Merchant  Shippers,  Pacific  &  Atlantic 
Fast  Freight,  I  believe  that  is  what  it  is  called,  Merchants 
Carloading  Company,  Clipper  Carloading  Company,  West¬ 
ern  Transportation,  I  would  say  a  total  of  fifty  or  sixty 
companies. 

Q.  Which  are  the  chief  or  largest  freight  forwarders? 
A.  Well,  the  three  largest  are  the  Acme  Fast  Freight, 
Universal  Carloading  and  the  National  Carloading. 

Q.  Is  Universal  operating  any  rolling  equipment,  di¬ 
rectly? 

724  A.  No,  they  do  not. 

Q.  In  serving  its  patrons,  does  it  make  use  of  trans¬ 
portation  facilities  and  services  operated  and  performed 
by  railroad  carriers  and  motor  carriers  and  water  carriers  ? 
A.  ilt  uses  facilities  of  rail  carriers,  water  carriers  and 
motor  carriers  and  some  private  warehouses. 

Q.  Does  Universal  use  services  of  commercial  air  trans- 
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portation  companies?  A.  Universal  Air  Freight  Company 
does,  which  is  another  company  owned  by  United  States 
Freight 

Q.  Is  it  true  that  the  choice  of  the  carriers  utilized 
always  rests  with  Universal,  not  with  the  shipper?  A. 
That  is  correct. 

Q.  Does  Universal  as  a  freight  forwarder  handle  bulk 
commodities  such  as  grain,  oil,  sand,  iron  and  steel  and 
explosives?  A.  It  doesn’t  handle  any  of  those  commodi¬ 
ties  with  the  exception  of  some  explosives,  that  is. 

Q.  Not  in  bulk?  A.  Not  in  bulk,  no,  sir. 

Q.  Does  Universal  select  the  traffic  it  handles?  A.  It 
has  done  that  in  the  past. 

725  Q.  As  a  rule,  are  shipments  handled  from  the  prem¬ 
ises  of  the  shipper  to  the  premises  of  the  receiver? 
A.  It  is  the  practice  to  do  that. 

Q.  And  where  collection  service  is  provided,  the  ship¬ 
per  notifies  Universal’s  nearest  agent?  A.  That  is  cor¬ 
rect. 

Q.  And  where  collection  service  is  not  provided,  Uni¬ 
versal’s  shipment  begins  at  its  receiving  station?  A.  Yes, 
sir. 

Q.  Now,  as  to  individual  shipments  collected  or  received 
by  Universal,  would  you  say  that  these  shipments  are 
transported  either  by  rail,  water  or  motor  vehicle  or  a 
combination  of  these  media  of  transportation  depending 
primarily  upon :  one,  which  means  of  transportation  is  able 
to  provide  a  desired  service  to  Universal’s  destination  or 
distributing  or  transfer  station ;  two,  the  type  and  level  of 
rate  available,  enabling  greater  profit  to  Universal,  and, 
three,  expedited  movement?  Would  you  say  that  is  true? 


726  A.  Yes,  that  is  correct. 

Q.  Now,  do  you  have  any  further  comment  to  make 
as  to  the  choice  of  the  medium  of  transportation,  Mr.  Law¬ 
rence?  A.  Well,  we  always  reserve  the  right  to  use  the 
medium  of  transportation  and  it  is  generally  governed  by 
the  type  of  service  that  the  particular  carriers  give,  and 
the  level  of  the  rates  that  are  charged.  I  might  say  the 
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shipper  or  the  consignee  has  no  control  over  the  routing 
whatsoever. 

Q.  Is  it  true  that  Universal  operates  twelve  months 
out  of  the  yearf  A.  Yes,  sir. 

Q.  And  six  days  a  week?  A.  Yes,  sir. 

Q.  Some  places  you  operate  seven  days  a  week?  A. 
That  is  correct,  transfer  points. 

Q.  Are  Universal’s  operations  based  on  key  or  concen¬ 
tration  systems?  A.  Yes,  they  are. 

Q.  By  this  method,  smaller  communities  are  served  at 
which  points  business  is  insufficient  to  warrant  the  opera¬ 
tion  of  separate  stations? 

727  A.  That  is  correct. 

Q.  Can  you  state,  Mr.  Lawrence,  the  total  number 
of  freight  terminals  operated  by  Universal?  A.  Exclu¬ 
sively  by  Universal  would  be  the  number  of  stations  that 
we  have,  85. 

Q.  I  was  attempting  to  draw  a  distinction  between 
freight  offices  and  offices  and  terminals.  A.  That  would 
be  84.  We  have  offices  and  terminals. 

Q.  You  have  freight  offices  in  all  those  places?  A. 
Yes,  sir. 

Q.  It  is  true,  isn’t  it,  that  you  have  freight  offices  in 
some  locations  where  you  don’t  have  freight  terminals? 
A.  We  have  a  few  spots  where  there  are  just  soliciting 
offices  and  the  terminals  are  not  operated  by  us;  usually 
through  some  transfer  company  or  trucking  company. 

Q.  Well,  here  is  what  I  have  in  mind.  Some  places — 
don’t  you  have  freight  offices  that  handle  the  office  work 
for  several  stations  in  the  one  community?  A.  That  is 
not  the  practice  with  Universal. 

Q.  As  a  rule,  the  practice  is  to  have  a  freight  office  at 
each  station?  A.  That  is  correct. 

728  Q.  Now,  in  the  larger  cities,  Mr.  Lawrence,  such 
as  Boston,  New  York,  Philadelphia,  Chicago,  St.  Louis, 

and  Cincinnati,  is  it  true  that  Universal’s  stations  are 
maintained  as  major  concentration  and  distributing  cen¬ 
ters  to  groups  of  second  stations?  A.  That  is  correct. 

Q.  And  the  break-bulk  and  distribution  stations  for 
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through  consignments  and  local  concentrations  and  distri¬ 
bution  stations?  A.  That  is  true. 

Q.  Each  of  these  stations  to  which  you  referred,  Mr. 
Lawrence,  serves  a  general  geographical  territory  depend¬ 
ing  upon  the  size  and  commercial  importance  of  the  city? 
A.  That  is  correct. 

Q.  Would  you  say  that  in  some  cases,  at  off-line  points, 
as  far  away  as  500  miles,  are  served  by  some  stations? 
A.  That  is  true. 

Q.  And  the  point  at  which  freight  is  concentrated  and 
distributed  are  the  larger  centers  of  population  and  are 
the  centers  providing  the  larger  producing  and  con- 

729  suming  market?  A.  That  is  correct. 

Q.  As  an  example  of  the  operations  of  Universal, 
Mr.  Lawrence,  is  it  true  that  westbound  freight  of  shippers 
located  at  points  around  Boston,  Massachusetts,  such  as 
Lowell,  Lawrence,  Brockton,  Lynn,  Haverhill,  and  Man¬ 
chester,  is  picked  up  at  such  points  by  motor  vehicles  con¬ 
curring  in  Universal  through  rates  and  is  trucked  in  less 
than  truckload  lots  to  Boston  where  it  is  consolidated  into 
carload  lots,  or  truckload  lots  and  forwarded?  A.  That  is 
correct.  I  might  say,  if  those  cars  are  destined  to  points, 
such  as  Detroit,  Cincinnati,  St.  Louis,  Chicago,  and  they 
contain  shipments  for  the  smaller  communities  beyond 
those  points  mentioned,  the  tonnage  is  fanned  out  by  motor 
truck  under  concurrent  rates  for  150  or  200  miles  beyond 
the  break-bulk  stations. 

Q.  Is  merchandise  freight  in  the  New  York  area  col¬ 
lected  in  a  similar  manner  from  surrounding  points  and 
consolidated  in  Universal  New  York  or  Jersey  stations  and 
forwarded  to  distribution  points  in  carload  or  truckload 
consignments  as  you  mentioned?  A.  It  is. 

Q.  Now,  as  to  incoming  freight.  For  points  sur- 

730  rounding  Boston,  New  York,  does  that  incoming 
freight  break  bulk  at  the  latter  key  station  I  men¬ 
tioned?  A.  The  eastbound  freight  or  incoming  freight  is 
handled  in  the  same  manner;  to  these  stations  and  shipped 
out  via  motor  truck  to  different  points  for  delivery  to  the 
consignees. 

Q.  Does  Chicago  serve  as  a  concentration  and  distribu- 
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tion  point  for  secondary  points  such  as  Rockford,  Madison, 
Crossville,  Green  Bay,  Oshkosh,  Gary,  Harding,  Whiting, 
Peoria,  and  Springfield?  A.  With  the  exception  of  Green 
Bay  and  Oshkosh,  I  would  say  they  do.  Those  particular 
points  are  concentrated  over  in  Milwaukee. 

Q.  Will  you  explain  how  shipments  forwarded  to  Chi¬ 
cago  from  New  Mexico  points  are  handled,  Mr.  Lawrence? 
A.  Shipments  originating  in  Chicago  for  New  Mexico 
points  are  loaded  either  to  St.  Louis  in  the  majority  of 
cases,  where  they  are  made  up,  in  straight  cars  to  El  Paso, 
Texas.*  They  are  then  handled  from  there  by  truck  to 
New  Mexico  points. 

Q.  And  the  El  Paso,  Texas,  carload  lots  to  which  you 
have  referred  are  broken  into  individual  consignments; 
are  forwarded  to  destination  either  in  l.c.l.  rail  freight 

731  service  or  by  motor  truck?  A.  That’s  correct. 

Q.  And  in  addition — in  addition  to  the  points  which 
I  have  mentioned,  Mr.  Lawrence,  there  are  other  principal 
concentration  and  distribution  points,  Philadelphia,  De¬ 
troit,  Cleveland,  Cincinnati,  Atlanta,  Memphis,  St.  Louis, 
Dallas,  Houston,  Denver,  Los  Angeles,  San  Francisco,  Salt 
Lake  City,  Portland  and  Seattle  ?  A.  There  are  a  number 
of  others  besides  that. 

Q.  Those  are  the  larger  ones?  A.  Those  are  the  larger 
ones,  yes. 

Q.  Now,  is  it  true  that  points  like  Chicago  and  St. 
Louis  and  Cincinnati  and  Salt  Lake  City  these  points  also 
serve  as  transfer  points  where  consolidated  consignments 
are  broken  down,  re-sorted  and  consolidated  as  new  con¬ 
solidated  consignments  and  shipped  to  various  destination 
points?  A.  With  the  exception  of  Salt  Lake  City,  that  is 
not  a  transfer  point,  the  others  we  use  as  transfer  points. 
We  make  up  carload  lots  destined  to  points  beyond  that 
carload  or  truckload  point.  For  instance,  the  Cincinnati 
gateway  serves  the  Southeast.  The  St.  Louis  gateway 
serves  the  Southwest  and  also  Kansas  City  and 
Wichita. 

732  The  Chicago  gateway  serves  the  western  territory  and 
Pacific  Coast.  The  Detroit  gateway  serves  Michigan. 
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Q.  Is  it  true,  Mr.  Lawrence,  as  a  result,  Universal 
maintains  only  one  terminal  in  each  city?  A.  In  the 
smaller  cities,  but  in  the  larger  cities  we  find  it  is  neces¬ 
sary  to  maintain  more  than  one  terminal.  For  instance, 
Cincinnati,  in  Cincinnati  we  have  two.  In  Detroit  we  have 
two. 

Q.  In  New  York?  A.  In  New  York  we  have  five  or  six. 
In  Chicago  we  have  six.  In  St.  Louis  we  have  two. 

Q.  .  Will  you  explain  to  what  extent  the  handling  of 
Universal  freight  is  performed  by  railroads  or  by  terminal 
cartage  contractors? 


A.  I  can’t  give  you  percentage  figures  because  I  haven’t 
any  figures  with  me,  but  the  majority  of  the  stations — at 
the  majority  of  the  stations  we  handle  our  own  freight 

733  with  our  own  labor.  There  are  a  few  stations  where 
the  work  is  done  by  railroad  labor  under  tariffs  of  the 

railroads  which  they  would  perform  for  anyone  else.  They 
would  perform  a  similar  service  for  anyone  else  that  asked 
them,  and  at  other  stations,  why,  at  other  stations  we 
arrange  contracts  with  the  local  delivery  men  for  the  un¬ 
loading  of  the  freight  and  its  delivery. 

MR.  WEISS:  You  mean,  local  truckmen? 

THE  WITNESS:  Local  truckmen. 

Q.  Is  it  true  that  Universal  engages  the  services  of  cart¬ 
age  operators  in  the  handling  of  the  business  primarily  in 
the  West?  A.  That  is  west  of  Chicago  in  most  of  the 
cases. 

Q.  And  would  you  go  just  a  little  more  into  detail  as 
to  the  actual  operations  performed  in  cases  of  that  kind, 
Mr.  Lawrence,  where  Universal  does  not  maintain  the  sta¬ 
tions  that  it  uses,  the  facilities  of  the  cartage  contractor  or 
in  connection  with  the  receiving  or  delivery  of  shipments? 
A.  Well,  in  the  majority  of  the  cases  it  is  points  west  of 
Chicago  which  are  inbound  stations.  There  is  very  little 
outbound  freight.  We  maintain  an  office  in  that  sta¬ 
tion  and  in  90  per  cent  of  the  cases,  rent  the 

734  warehouse  and  then  hire  the  local  truckmen  to  do  the 
unloading  of  the  cars  or  trucks  at  an  agreed  price  in 
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addition  to  which  we  pay  them  for  the  store-door  delivery 
work 

And  the  truckmen  unload  the  freight  and  deliver  it 
to  the  consignees  and  handle  all  the  matters  in  connection 
with  it  and  are  responsible  to  Universal  for  such  matters? 
A.  That  is  correct. 

Q.  Is  it  true  that  Universal  obtains  its  business  through 
both  direct  and  indirect  solicitation  media?  A.  Yes. 

Q.  I  mean  by  that,  you  have  solicitors  and  then  you 
send  out  circulars  and  other  printed  matter,  like  any  other 
business  in  connection  with  the  solicitation  of  business? 
A.  Yes,  we  have  solicitors  and  we  do  advertising  in 
magazines  and  send  out  circulars,  the  same  as  any  other, 
transportation  agency. 

Q.  Now,  you  stated,  I  believe,  Mr.  Lawrence,  that  in 
each  instance  that  Universal  procured  the  means  to  be  used 
as  well  as  determine  the  means,  as  well  as  the  route  of 
movement?  A.  That  is  correct. 

735  Q.  And  the  public  accepts  those  means?  A.  Yes. 

Q.  The  Universal  publishes  tariffs  naming  through 

rates?  A.  Yes,  sir. 

Q.  For  pick-up  and  delivery  services,  where  they  are 
available,  is  that  service  included  in  the  through  rate  or  is 
a  separate  charge  made  for  that?  A.  The  service  is 
included  in  the  through  rate  as  published  in  the  tariffs. 

i  ME.  WEISS:  That  is  the  Universal’s  tariff? 

THE  WITNESS:  Yes,  Universal  tariffs. 

Q.  Now,  what  evidences  the  contract  for  carriage  be¬ 
tween  the  Universal  and  the  shipper,  the  bill-of-lading, 
which  Universal  issues  to  the  shipper?  A.  We  give  them 
a  regular  uniform  bill-of-lading  with  the  conditions  on  the 
back,  the  same  as  is  used  by  any  other  truck  line  or  rail¬ 
road. 

Q.  And  that  bill-of-lading  shows  the  entire  charge  made 
by  Universal  for  transportation?  A.  It  does. 

Q.  Does  it  follow  the  form  as  prescribed  by  the  Inter¬ 
state  Commerce  Commission  for  the  use  of  other  car- 

736  riers? 
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A.  It  is  the  same  form  as  used  by  other  transporters. 

•  •  •  •  • 

Q.  In  this  bill-of-lading,  Mr.  Lawrence,  does  Universal 
agree  to  transport  this  shipment  from  origination  to  desti¬ 
nation?  A.  It  does. 

Q.  And,  as  a  rule,  from  the  consignor’s  door  to  the 
receiver’s  door?  A.  In  most  cases. 

737  Q.  Now,  where  the  freight  moves  by  rail,  does  the 
rail  carrier  issue  its  own  bill-of-lading  showing  Uni¬ 
versal  as  consignor  from  Universal’s  originating  terminal? 
A.  We  furnish  the  bill-of-lading  to  the  carrier  showing 
Universal  as  the  shipper  and  consignee.  They  don’t  fur¬ 
nish  it  : 


Q.  Where  the  freight  is  moved  by  truck,  Mr.  Lawrence, 
does  the  Universal  make  out  the  bill  of  lading  showing 
Universal  as  consignor  from  its  originating  terminal?  A. 
It  does. 

Q.  And  as  consignee  to  Universal  destination  terminal? 
A.  It  does,  yes,  sir. 

Q.  Now,  in  case  of  freight  moving  by  rail,  does  Uni¬ 
versal  pay  the  carload  rate  contained  in  the  rail  tariff  filed 
with  the  public  authorities?  A.  We  pay  the  carload  rates 
published  in  the  tariff,  the  same  as  any  other  shipper. 

Q.  Was  that  true  with  respect  to  water  carriers  up 
738  until  recently?  A.  We  paid  their  published  rates. 


739  Q.  Now,  where  Universal  shipments  move  via  rail, 
truck  or  water,  is  it  true  that  Universal’s  responsibil¬ 
ity  to  the  shipper  and  its  control  over  the  transportation 
begins  at  the  time  when  it  receives,  the  shipment  from  the 
consignor?  A  It  does,  until  it  delivers  it  to  the  consignee. 

Q.  It  terminates  only  when  the  shipment  is  in  the  hands 
of  the  consignee?  A.  That  is  correct. 

Q.  There  is  no  contractual  relation  of  any  sort  between 
the  consignee,  with  any  rail,  water  or  motor?  A.  Not  on 
freight  shipped  through  Universal. 

Q.  Does  Universal’s  bill  of  lading,  issued  to  the  ship¬ 
per,  provide  that  Universal  shall  have  exclusive  control 
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in  the  custody  of  the  shipment  in  transit?  A.  I  would 
say  it  does. 

Q.  And  that  includes  the  sole  right  to  fix  the  rate  and 
instrumentality  of  any  method  of  transportation?  A.  That 
is  correct. 

Q.  Does  Universal  assume  the  full  and  unconditional 
liability  of  common  carrier  to  its  patrons?  A.  It  does. 

Q.  Is  it  true  that  in  most  cases  the  actual  shipper 

740  does  not  know  by  what  instrumentality  or  individual 
carrier  other  than  Universal  his  freight  is  trans¬ 
ported?  A.  That  is  correct. 

Q.  And  if  the  shipment  is  lost  or  damaged  at  any  time 
during  its  journey,  whether  in  possession  of  the  cartage 
contractor,  the  rail  carrier,  motor  or  water  carrier,  is  set¬ 
tlement  made  with  the  shipper  by  Universal?  A.  It  is. 

Q.  And  Universal  looks  to  the  contractor,  rail,  water 
or  motor  carrier  for  satisfaction?  A.  That  is  correct. 

Q.  Now,  Mr.  Lawrence,  is  it  true  that  Universal  freight 
may  be  moved  between  key  cities,  first,  entirely  by  rail, 
or  entirely  by  truck,  or  by  rail-truck  movement  or  by  truck- 
rail  movement?  A.  That  is  true. 

Q.  Universal’s  profits  are,  as  far  as  rail  traffic  is  con¬ 
cerned,  divided  between  the  spread  of  the  l.c.l.  rate  which 
the  owner  would  have  to  pay  and  the  carload  rate  which 
Universal  pays?  A.  That  is  correct,  unless  his  operating 
expenses — 

Q.  Is  it  true  that  Universal’s  rate  usually  approximates 
the  l.c.1.  freight  rate? 

741  A.  In  a  majority  of  territories  it  is  the  l.c.l.  rate. 

Q.  And  the  spread  varies  with  the  rail  rate  on 
various  classes  of  freight?  A.  It  does. 

Q.  Generally,  the  higher  class  of  rate  affords  a  greater 
spread,  bearing  the  higher  rate?  A.  They  do. 

Q.  In  connection  with  the  truck  transactions,  are  Uni¬ 
versal’s  profits  derived  from  the  division  of  freight  re¬ 
ceipts  between  it  and  the  truck  companies?  A.  I  don’t 
quite  understand  that. 

Q.  I  just  want  you  to  explain  how  Universal  derives 
its  profits  in  connection  with  freight  handled  by  truck. 
You  don’t  have  any  less-carload  rate  in  case  of  trucks. 


A.  Well,  in  case  of  freight  handled  over — by  trucks,  as  a 
rule,  it  is  on  a  basis  of  a  truckload  lot  and  compared  with 
the  carload  rate  due  to  the  fact  that  it  is  lower  in  truck- 
load  lots  than  it  is  in  l.c.l.  lots.  Therefore  we  derive  the 
difference  between  the  l.c.l.  rate  as  charged  by  us  and  the 
truckload  rate  as  paid  to  the  truck  company. 

Q.  I  think  that  is  all.  A.  By  l.c.l.,  I  mean  less  than 
carload. 

742  Q.  Is  it  true,  Mr.  Lawrence,  that  the  use  of  rail 
and  truck  facilities  change  as  rates  and  expedited 

service  and  the  volume  and  character  of  traffic  change? 
A.  It  very  definitely  is. 

Q.  Is  it  true  that  Universal’s  tariffs  provide,  generally 
provide  charges  on  a  hundredweight  basis?  A.  Generally 
on  the  hundredweight  basis,  but  we  do  have  what  we  call 
package  rates  for  lots  that  are  less  than  100  pounds  in 
weight. 

Q.  Does  Universal  ship  by  railway  express?  A.  Very 
little. 

Q.  In  those  cases  where  shipment  is  forwarded  by  ex¬ 
press,  the  charges  are  on  the  poundage  basis  than  a  hun¬ 
dredweight  basis?  A.  On  the  express  rates,  as  a  rule. 

Q.  Yes.  What  are  the  bases — what  is  generally  the 
"basis  of  the  rates  charged  by  Universal,  Mr.  Lawrence? 
A.  The  general  basis  is  the  l.c.l.  rate  of  the  rail- 

743  roads  and  truck  lines. 

MR.  WEISS :  In  relation  to  truck  lines,  that  would 
be  l.t.l.,  which  means  less  than  truckloads. 

THE  WITNESS:  L.c.l.  rates  mean  less  than  car¬ 
load  and  l.t.l.  means  less  than  truckload  in  connection 
with  truck  lines,  yes. 

Q.  Now,  as  to  these  main  channels  of  traffic.  First  rail: 
Is  it  true  that  the  greater  part  of  Universal’s  traffic  moves 
from  New  York  City  and  eastern  seaboard  points  west  to 
Buffalo,  Chicago  and  St.  Louis?  A.  The  larger  portion 
of  the  Universal  freight  goes  between  eastern  seaboard  and 
Chicago  and  St.  Louis. 

Q.  But  a  substantial  quantity  also  moves  eastward  from 
the  Pacific  Coast,  from  Chicago,  St.  Louis  and  Cleveland? 
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A.  In  the  opposite  direction,  not  so  mnch  from  the  Pacific 
Coast  , 

Q.  Would  you  say  that  the  more  important  rail  channels 
are  Boston,  New  York  to  Buffalo,  New  York  Central? 
A.  Yes.  Boston  and  New  York  to  Buffalo;  New  York 
Central.  New  York  to  Buffalo;  Lehigh  Valley.  Buffalo 
to  Detroit;  C.C.C.  &  St  Louis.  And  also  by  New  York 
Central.  St.  Louis  to  Southwest  and  California;  Missouri 
Pacific. 

744  Chicago  to  Twin  Cities,  Kansas  City,  the  Southwest, 
Chicago  to  Milwaukee  and  Omaha,  Nebraska,  are 

moved  by  North  Western.  Omaha  to  Denver,  Salt  Lake 
City,  Los  Angeles,  Butte,  Boise,  Portland,  Seattle,  Spo¬ 
kane,  go  by  way  of  the  Union  Pacific. 

Ogden  to  Oakland,  San  Francisco,  go  by  way  of  South¬ 
ern  Pacific. 

Q.  Would  you  say  that  those  are  the  main  channels  of 
rail  traffic  of  Universal?  A.  Yes,  but  there  is  quite  a  few 
variations  in  the  routes  as  given  to  you  which  I  could  clear 
up  a  trifle. 

Q.  You  wish  to  clear  those  up  now,  Mr.  Lawrence? 
A.  New  York  to  Buffalo,  go  by  way  of  the  Lehigh  Valley 
Railroad  and  the  New  York  Central  Railroad.  Buffalo  to 
Detroit  go  via  the  Michigan  Central  Railroad.  Chicago  to 
the  Twin  Cities  go  by  way  of  the  Rock  Island  and  the 
St.  L.,  and  as  an  alternative  route  by  way  of  the  C.  &  N. 
W, — C.  St.  P.  M.  &  0.  Chicago  to  Omaha  is  used  in  con¬ 
nection  with  the  C.  B.  &  Q.  Traffic  for  Seattle  and  Spokane, 
as  well  as  Portland,  is  90  per  cent  routed  in  connection 
with  the  G-reat  Northern  and  the  Northern  Pacific,  instead 
of  the  Union  Pacific.  Those  are  the  only  changes.  If  you 
would  like,  I  can  put  in  some  additional  ones. 

745  |  Q.  I  just  tried  to  get  the  general  picture.  A.  There 
are  a  number  of  other  services  in  connection  with  Uni¬ 
versal  carloads,  such  as  Chicago  to  Buffalo  via  the  New 
York  Central.  Then  from  Cincinnati  to  Atlanta,  Birming¬ 
ham,  Jacksonville  and  Tampa  and  Miami,  in  connection 
with  the  Southern  Railroad.  Considerable  Texas  business 
goes  out  of  St.  Louis.  The  business  out  of  St.  Louis  is 
routed  by  the  Missouri  Pacific  and  Southern  Pacific.  Busi- 
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ness  for  Amarillo  from  St.  Lonis  is  routed  via  the  Missouri 
Pacific  and  the  Santa  Fe.  Then  the  business  from  Chicago 
to  El  Paso  is  routed  via  the  Bock  Island.  St.  Louis  to 
El  Paso  via  Missouri  Pacific-Bock  Island.  San  Diego,  Cali¬ 
fornia,  from  Chicago  is  routed  via  the  Burlington,  Kansas 
City,  Santa  Fe  beyond.  That  is  all. 

Buffalo  to  St.  Louis  is  routed  in  connection  with  the 
New  York  Central-Big  Four.  Chicago  to  Los  Angeles  is 
C.  B.  &  Q.,  Union  Pacific,  Chicago  to  San  Francisco  is 
C.  B.  &  Q., -Southern  Pacific,  at  Ogden. 

Q.  Is  it  true,  Mr.  Lawrence,  that  Universal  concentrates 
its  flow  of  traffic,  both  rail  and  truck,  in  a  minimum  prac¬ 
tical  number  of  channels?  A.  Yes,  sir. 

Q.  That  is  inherent  in  the  business? 

746  A.  That’s  right. 

Q.  Is  it  also  true,  Mr.  Lawrence,  that  the  company 
declines  to  handle  certain  shipments  between  certain  points 
because  assembling  and  distribution  prevent  a  profit? 
A.  It  has  never  been  the  practice  for  Universal  to  handle 
all  shipments. 

Q.  Would  you  say  that  the  traffic  handled  by  Universal 
is  principally  long-haul  traffic  as  distinguished  from  local 
distribution  traffic?  A.  We  don’t  consider  long-haul 
traffic.  We  handle  plenty  of  traffic  200  or  300  miles.  That 
would  be  short-haul  traffic. 

Q.  Would  you  have  any  idea  as  to  the  average  haul? 
A.  I  have  never  figured  it  out  by  mileage,  so  I  couldn’t 
give  you  an  average. 

Q.  You  don’t  even  have  a  rough  idea  as  to  what  would 
be  the  average  haul  per  shipment?  Would  you  say  750 
miles  would  be  the  average,  or  is  that  too  low  or  too  high? 
A.  I  think  it  is  too  high. 


747  Q.  During  normal  times,  Mr.  Lawrence — is  it  true 
that  while  it  is  possible  to  maintain  a  fairly  constant 
volume  of  traffic  to  or  from  the  key  stations,  origin  and 
distribution  of  traffic  varies  from  day  to  day?  A.  It  does, 
month  to  month. 

Q.  Now,  at  Universal  terminals  in  the  larger  cities,  can 
you  state  approximately,  under  normal  conditions,  what 
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the  number  of  cars  spotted  daily  are  or  approximately? 
A.  I  don’t  get  the  question. 

Q.  In  other  words,  approximately,  at  the  larger  points, 
about  how  many  cars  would  be  spotted  daily  ?  A.  A  num¬ 
ber  of  cars. 


Q.  How  many  cars  do  you  handle  in  and  out  of  Cin¬ 
cinnati?  A.  I  would  say  an  average  of  25  a  day  in  and 
out  of  Cincinnati,  would  be  fair. 

Q.  Of  course,  that  number  fluctuates  as  general  business 
conditions  fluctuate? 

748  A.  That  is  true. 

Q.  And  under  normal  conditions,  say,  for  example, 
the  year  1940,  approximately  how  many  cars,  would  you 
say,  would  be  spotted  at,  in  the  City  of  Chicago  or  New 
York?  A.  In  a  day? 

Q.  Yes.  A.  Oh,  I’d  say  in  Chicago,  for  instance,  it 
would  average  better  than  100  cars  a  day  inbound  and 
outbound. 

Q.  And  in  some  of  the  smaller — at  some  of  the  smaller 
stations,  it  might  be  as  low  as  one  or  two  or  five  cars? 
A.  That  is  correct. 

Q.  Depending  entirely  upon  the  amount  of  business? 
A.  Yes. 

Q.  Now,  as  far  as  the  rail  movements  are  concerned, 
Mr.  Lawrence,  is  it  true  that  consignments  of  forwarder 
traffic  between  the  larger  points  move  in  batteries  of  rail¬ 
road  freight  cars?  A.  They  don’t  at  the  present  time; 
under  the  new  O.D.T.  orders,  there  are  individual  cars. 

Q.  But  formerly  that  was  true?  A.  When  the  trailer 
car  privilege  was  effective,  why,  they  used  to  travel  in 
battery  cars. 

749  Q.  Now,  I  want  to  ask  you  if  you  know  anything 
about — I  would  like  to  ask  you  a  few  questions  about 

the  way  the  cars  are  handled?  Is  it  true  that  first  the 
empty  cars  are  spotted  by  the  railroad  at  Universal’s 
freight  terminal?  A.  Yes,  sir. 

Q.  Is  this,  as  a  rule,  a  standing  or  special  order  of 
Universal?  A.  Either  a  standing  order  or  an  individual 
order.  A  day  by  day  order. 
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Q.  In  other  words,  if  the  larger  cities  had  a  lot  of 
business — you  are  almost  sure,  in  view  of  present  business 
conditions,  that  you  need  a  certain  number  of  cars,  you 
would  then  have  a  standing  order?  A.  At  the  large  cities 
it  is  mostly  on  a  standing  order. 

MR.  WEISS:  May  I  interfere  a  minute?  I  should 
like  to  ask  a  question. 

DR.  BACUS :  Go  ahead. 

BY  MR.  WEISS: 

Q.  That  same  situation  holds  true  with  all  large  ship¬ 
pers  throughout  the  country,  does  it  not,  where  they  have 
volume  shipments  such  as  Sears  Roebuck  &  Company, 
F.  W".  Woolworth  &  Company  and  Grant  Stores? 

750  A.  All  shippers  are  obliged  to  file  orders  with  the 
railroads  for  the  cars  they  need,  either  having  a  stand¬ 
ing  order  if  they  know  that  they  are  going  to  use  them, 
or  file  individual  orders  for  the  next  day’s  needs.  That 
is  the  usual  practice  of  a  shipper  of  carload  freight. 

MR.  WEISS:  That  is  all. 

BY  DR.  BACUS :  / 

Q.  Who  places  the  order  for  these  cars,  Mr.  Lawrence, 
the  Universal’s  local  agent?  A.  Either  the  local  agent  or, 
if  it  is  a  large  station,  the  general  superintendent. 

Q.  And  can  you  state  with  whom  he  places  the  order? 
A.  Generally  with  the  railroad  car  clerk.  Each  railroad 
has  a  designated  man  for  the  acceptance  of  these  orders. 

Q.  Are  there  ever  any  orders  for  cars  placed  through 
the  yardmaster?  A.  That  is  true  in  some  instances. 

Q.  Now,  at  the  larger  stations,  is  it  true  that  Univer¬ 
sal’s  agents  transmit  to  the  railroad  freight  agents  set 
sheets?  A.  Yes. 

Q.  And  these  set  sheets  provide  the  forwarder  tracks 
or  the  tracks  of  the  forwarder  at  the  particular  stations 

751  divided  up  into  blocks?  A.  That  is  correct,  and  the 
purpose  of  it  is  to  make  the  switching  as  easy  as  pos¬ 
sible  for  the  railroads.  Cars  going  to  one  direction  are 
spotted  on  one  track  and  cars  going  in  another  direction 
are  spotted  on  another  track.  This  is  done  so  that  they 
won’t  have  to  switch  the  cars  individually  and  pull  them 
out  as  a  run. 
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Q.  And  the  sheets  indicate  the  type  and  size  of  car 
wanted?  A.  That’s  right;  and  their  destination. 

Q.  Now,  is  it  true  that  the  setup  of  the  cars  may  vary 
from  day  to  day  or  week  to  week  due  to  the  fact  that  traffic 
moved  by  rail  on  some  days  may  move  by  truck  to  the  same 
points  on  other  days?  A.  Well,  that  is  in  some  instances. 
In  some  instances  it  is  the  case. 

Q.  In  other  words,  in  some  instances  the  volume  of 
freight  has  something  to  do  with  the  way  it  is  moved,  is 
it  not?  A.  As  an  example,  on  certain  days  to  smaller 
cities  it  is  not  possible  to  take  a  full  car  and  in  some  cases, 
why,  it  is  moved  by  truck  due  to  the  fact  that  the  minimums 
in  most  cases  on  cars  is  around  30,000.  If  you  don’t 
752  get  the  30,000  pounds,  you  have  to  pay  for  them  just 
the  same.  While  the  truck  minimums  are  about  half 
that  amount. 


Q.  Universal  determines,  of  course,  the  number  of  cars 
to  be  used  by  it?  A.  Yes,  sir. 

Q.  And  the  selection,  the  tonnage  to  be  placed  in  each 
car?  A.  Yes,  sir. 

Q.  And  as  a  rule  it  designates  each  car  in  which  each 
requirement  of  freight  is  to  be  loaded?  A.  We  do  all  that 
work  before  it  is  loaded  into  the  car. 

MB.  WEISS:  And  of  your  own  choice? 

THE  WITNESS :  Yes,  sir. 

Q.  Well,  in  connection  with  trucking  operations,  Mr. 
Lawrence,  can  you  state  approximately  how  many  motor 
carriers  are  engaged  wholly  or  partly  in  the  trucking  of 
freight  for  Universal  Carloading  &  Distributing  Com¬ 
pany? 

753  A.  The  last  count  I  had  exceeded  2500. 

Q.  2500?  A.  Yes. 

Q.  And  as  to  those  trucking  operators,  are  they  of  three 
general  types,  first,  pickup  and  delivery  and  transfer  serv¬ 
ices  in  local  districts.  Second,  line  haul  operations  or 
station-to-station  movement  of  consolidated  consignments 
of  truckload  lots,  and  off-line-haul  movement,  which  is 
commonly  known  as  suburban  or  off-line  movement  and 
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which  consists  of  less  than  truckload  movement  to  and  from 
reforwarding  points?  A.  That  is  correct. 

Q.  Does  Universal  own  or  operate,  directly,  any  motor 
carrier  equipment  in  connection  with  any  of  its  services? 
A.  No,  we  do  not. 

Q.  Now,  as  to  the  motor  carriers  which  perform  serv¬ 
ices  for  Universal,  is  it  true  that  these  services  are  per¬ 
formed  by  both  common  and  contract  carriers?  A.  It  has 
been  the  practice  in  the  past.  In  the  future  it  will  be  for 
common  carriers  only. 

Q.  Now,  are  the  greater  number  of  these  carriers  con¬ 
nected  in  any  way  with  Universal? 

754  A.  None  of  them  are  connected  with  Universal. 

Q.  Well,  I  will  ask  you  if  it  is  true  that  the  greater 
number  of  them  are  connected  in  no  way  with  Universal 
or  United  States  Freight  Company?  A.  Well,  there  is  a 
few  of  them  that  are  connected  indirectly  with  U.  S. 
Freight  Company. 

Q.  That  is  the  next  question  I  was  going  to  ask  you. 
A.  The  greater  number  are  connected  in  no  way  with 
Universal  or  United  States  Freight  Company. 

Q.  The  greater  number  are  not  connected?  A.  No. 
Q.  The  greater  number  of  the  2500?  A.  Are  not  con¬ 
nected. 

Q.  But  it  is  true,  isn’t  it,  that  in  some  instances  motor 
carriers  perform  services  for  Universal — motor  carriers 
which  are  performing  services  for  Universal  are  carriers 
in  which  United  States  Freight  has  an  interest?  A.  That 
is  correct. 

Q.  Now,  is  it  true  or  not,  Mr.  Lawrence,  that  some  of 
these  motor  carriers,  such  as  I  am  now  referring  to,  all 
motor  carriers,  regardless  of  any  interest  United  States 
Freight  Company  may  have  or  not,  perform  services  ex¬ 
clusively  for  Universal? 

755  A.  I  don’t  know  any  motor  carriers  that  perform 
services  exclusively  for  Universal.  They  all  do  other 

business  besides  Universal’s. 

Q.  Now,  as  to  pick-up  and  delivery  service.  Is  it  true, 
Mr.  Lawrence,  that  pick-up  and  delivery  services  furnished 
by  Universal  in  most  of  the  principal  areas,  such  service 
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is  furnished  by  Universal  in  most  of  the  principal  areas 
which  it  serves?  A.  In  most  of  the  cities  and  towns,  why, 
we  give  a  free  pick-up  and  store-door  delivery. 

Q.  Is  this  service  confined  to  terminal  areas  as  defined 
by  the  Interstate  Commerce  Commission  or  is  it  confined 
to  the  industrial  boundaries  surrounding  and  adjacent  to 
metropolitan  and  municipal  areas?  A.  Well,  in  view  of 
the  fact  that  it  is  mostly  pick-up  and  store-door  delivery, 
whether  it  be  terminal  area  or  outlying  area,  it  is  store- 
door  delivery. 

Q.  It  is  not  confined  to  terminal  limits  fixed  by  the  In¬ 
terstate  Commerce  Commission?  A.  No,  sir. 

Q.  You  decide  that,  yourself?  A.  That’s  right. 

Q.  On  the  basis  of  a  number  of  facts? 

756  A.  That’s  right. 

Q.  Is  it  true  that  this  pick-up  and  delivery  'service 
is  performed  by  Universal  as  a  rule  by  local  terminal 
cartage  companies?  A.  Yes,  sir. 

Q.  And  these  companies  engage,  as  a  rule,  exclusively 
in  pick-up  and  delivery  operations?  A.  That  is  true. 

Q.  Is  it  true  in  some  cases  that  such  services  are  per¬ 
formed  by  motor  carriers  which  engage  in  both  pick-up 
and  delivery.  A.  Only  in  suburban  business.  There  are 
a  few  truckloads  occasionally  handled  in  larger  centers  that 
are — where  a  pick-up  and  store-door  delivery  is  made,  but 
mostly  all  of  the  pick-up  and  store-door  delivery  work  is 
done  by  local  carriers. 

Q.  Are  these  pick-up  and  delivery  contractors  compen¬ 
sated  on  tonnage  basis  undey  contractual  agreements 
which  are  made?  A.  Mostly  all  contract  arrangements 
are  generally  at  so  much  per  hundred  pounds. 

Q.  Now,  as  to  the  suburban  and  the  off-line  trucking, 
Mr.  Lawrence,  isn’t  it  true  that  this  involves  the  collec- 

757  tion  of  l.c.l.  or  l.t.l.  shipments  in  smaller  cities  or  towns 
in  the  vicinity  of  key  cities  and  the  transportation  by 

truck  as  l.t.l.  consignments  of  such  shipments  to  concentra¬ 
tion  terminals  in  the  key  cities?  A.  That  is  true. 

Q.  And  sometimes  these  key  cities  are  referred  to  as 
key  forwarding  places?  A.  That  is  right. 

Q.  And  at  the  concentration  terminals,  shipments  are 
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consolidated  with  other  l.cd.  or  Ltd.  shipments  and  moved 
via  rail,  highway  or  water  to  forwarder  destinations? 
A.  That  is  correct. 

Q.  And,  secondly,  is  it  true  that  suburban  or  off-line 
operations  involve  the  movement  from  distribution  point 
in  l.c.1.  lots  of  individual  consignments  which  have  moved 
to  such  distribution  points  from  other  key  stations  as  a 
part  of  consolidated  carload  or  truckload  shipments? 
A.  That  is  correct. 

Q.  That  is  the  reverse  of  the  former  situation?  A.  Yes. 

Q.  And  is  it  also  true  that  a  small  amount  of 
758  forwarding  freight  is  moved  between  off-line  points 
and  key  cities  as  primary  origination  and  ultimate  des¬ 
tination  points?  A.  We  handle  very  little  off-line  points 
to  key  cities. 

Q.  I  said  in  small  amounts.  A.  Very  small  amounts, 
practically  nothing. 

Q.  In  those  cases,  the  local  l.t.l.  rates  apply?  A.  Yes, 
that  is  true  in  a  majority  of  instances.  The  truckers 
themselves  handle  that  for  their  own  account. 

Q.  I  believe  you  stated  this  off-line  trucking  service  is 
performed  for  the  company  by  a  common  carrier  by  motor 
vehicle  through  concurrences  and  joint  rates  filed  by  Uni¬ 
versal  with  the  Interstate  Commerce  Commission?  A. 
That  is  the  concurrences  filed  with  the  Interstate  Com¬ 
merce  Commission.  The  joint  rates  are  not  filed. 


759  Q.  Is  it  true  that  as  of  June  1,  1935,  and  thereafter, 
until  April  1,  1936,  when  rate  provisions  of  motor  car¬ 
riers  became  effective,  that  Universal  tariffs  were  in  the 
form  and  name  of  the  rate  prescribed  by  the  Code  authority 
of  the  Freight  Forwarding  Code  of  which  Universal  is  a 
member?  A.  That  is  correct. 

Q.  And  is  it  true  that  subsequent  to  April  1,  1936,  Uni¬ 
versal  filed  tariffs  with  the  Interstate  Commerce  Commis¬ 
sion  in  the  form  and  manner  required  by  the  Commission? 
A.  That  is  true. 

Q.  And  these  tariffs  named  rates  applicable  on  all 
traffic  handled  by  Universal,  regardless  of  the  type  or 
types  of  transportation  utilized  and  applied  from  point  of 
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origination  to  point  of  destination?  A.  That  is  correct. 

Q.  Is  it  true  that  Universal  obtained  concurrences  from 
i  a  majority  of  motor  carriers  serving  it?  A.  It  did. 
760  Q.  And  these  concurrences  rested  on  oral  contracts 
between  Universal  and  such  carriers?  A.  That  is 
right 

Q.  And  provided  for  a  division  of  Universal  published 
rates  on  a  basis  independent  of  the  rate  and  the  charges 
carried  in  the  tariff  of  the  motor  carriers?  A.  That  is 
correct. 

Q.  Is  it  true,  Mr.  Lawrence,  as  a  rule,  the  movement  of 
consolidated  truck  lot  consignments  between  Universal’s 
larger  key  stations  are  on  a  daily  schedule  and  over  a  regu¬ 
lar  route  ?  A.  They  are. 

Q.  And  in  a  number  of  cases,  however,  as  between  the 
larger  key  stations  and  as  a  general  rule  in  connection 
with  the  off-line  traffic,  is  it  true  that  the  routes  vary  from 
day  to  day  due  to  the  intermediate  points  or  stations  to  be 
served  by  the  same  vehicle  and  due  to  changes  in  distribu¬ 
tion  and  flow  of  traffic?  A.  Well,  they  do;  but  there  are 
not  many  changes.  There  are  not  many  changes  from  day 
to  day.  Occasionally  it  is  necessary  to  change  a  route.  We 
are  pretty  well  set  up  on  regular  movement. 


761  Q.  In  the  case  of  the  movement  of  consolidated 
i  consignments  between  Universal  stations  in  truck  load 

lots,  is  it  true  that  the  vehicles  move  on  Universal’s  orig¬ 
inal  billing?  A.  Well,  there  is  a  bill  of  lading  issued  for 
the  movement,  but  there  is  also  a  trip  sheet  prepared  and 
at  times  it  moves  on  the  billing,  and  other  times  it  moves 
on  the  trip  sheet,  and  the  billing  moves  overhead. 

Q.  Is  it  true,  Mr.  Lawrence,  that  practically  all  freight 
!  moving  under  Universal’s  billing,  whether  trans- 

762  ported  by  rail,  motor  or  water  carriers,  or  com¬ 
bination  of  such  media  of  transportation  passes  over 

one  or  more  of  Universal’s  freight  terminal  platforms  at 
one  or  more  points?  A.  That  is  correct. 

Q.  Including  points  of  origination,  reforwarding  points, 
break  bulk  and  distribution  points,  and  points  of  destina¬ 
tion?  A.  That  is  true. 
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Q.  And  is  it  true  that  this  freight  is  handled  at  a  greater 
number  of  Universal  terminals  by  Universal  employees? 
A.  The  greater  number  of  terminals  are  manned  by  Uni¬ 
versal  employees. 

Q.  Is  it  true  that  Boston,  Chicago  and  St.  Louis  freight 
is  handled  for  Universal  by  the  Railroad  under  charges 
which  are  included  in  the  tariff  filed  with  the  Interstate 
Commerce  Commission?  A.  Not  exclusively  by  the  rail¬ 
roads  in  Boston ;  it  is  exclusively  handled  by  the  railroads 
in  Chicago  and  St.  Louis.  It  is  partly  handled  by  the  rail¬ 
roads  and  partly  handled  by  our  own  forces. 

Q.  Will  you  state  what  railroad  handles  the 

763  freight  in  Boston? 

A.  In  Boston  the  freight  is  handled  by  the  B.  and  A. 
Railroad.  In  Chicago  the  freight  is  handled  by  the  New 
York  Central,  the  Rock  Island  and  the  C.  B.  &  Q.  Rail¬ 
road.  In  St.  Louis  it  is  handled  by  the  Big  Four  Railroad, 
and  the  Missouri  Pacific  Railroad. 

Q.  Are  those  the  only  points  at  which  your  freight  is 
handled  by  railroad?  A.  In  Philadelphia  it  is  handled  by 
the  Reading  Railroad. 

Q.  And  is  it  true  that  the  New  York  Central  of  New 
York  City  and  Reading  of  the  Philadelphia  have  con¬ 
tracted  with  Universal  for  the  handling  of  freight? 

MR.  WEISS:  That  is  a  matter  of  tariff,  isn’t  it, 
Dr.  Bacus? 

A.  In  Philadelphia,  with  the  Reading,  there  was  a  con¬ 
tract,  and  the  same  thing  applied  to  New  York  with  the 
New  York  Central,  but  I  understand  those  have  now  been 
changed  into  tariffs  and  are  covered  by  the  handling 
charges  now  covered  by  tariff. 

MR.  WEISS :  That  is  for  some  time  already. 

Q.  Well,  at  New  York  and  Philadelphia,  the  Railroad 
tariff  provides  that  the  Railroad  will  load  carload  freight 
free  of  charge? 

764  A.  Not  at  Philadelphia. 

Q.  At  New  York?  A.  At  New  York,  yes.  I  might 
also  add,  as  far  as  New  York  is  concerned,  that  the  Lehigh 
Valley  Railroad  loads  for  us,  and  the  Pennsylvania  loads 
for  us. 
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MR.  WEISS:  All  pursuant  to  tariff  arrangements? 

THE  WITNESS:  Yes. 

Q.  Does  Universal  freight,  as  a  rule — is  Universal 
freight,  as  a  rule,  weighed  by  the  rail  employees  at  the 
origin  and  at  destination?  A.  In  some  instances  it  is, 
but  in  the  majority  of  cases  it  is  not.  They  take  our 
weight.  They  do  this,  though  on  occasion  they  take  the 
cars  and  run  them  over  the  scales  and  compare  the  weight 
as  shown  on  the  Universal  bill  of  lading,  and  compare  the 
weight  as  a  test. 

MR.  WEISS:  They  do  that  with  all  shipments, 
don’t  they?  They  take  the  weight  shippers  supply 
very  often,  and  then  check  it  sometimes? 

THE  WITNESS :  Yes,  that  is  done  with  all  shippers. 
Universal  is  considered  as  a  shipper,  and  they  handle 
our  freight  on  the  same  basis. 


767  MR.  PATRICK :  It  is  understood  that  the  various 
hearings  before  sub-committees  of  the  United  States 
Senate  and  the  House  of  Representatives,  together 
with  committee  reports  involved  in  the  history  of  the 
Railroad  Unemployment  Insurance  Act,  the  Carriers 
Taxing  Act  of  1937,  the  Railroad  Retirement  Act  of 
1937,  the  Railway  Labor  Act  and  the  Carriers  Taxing 
Act  and  the  predecessor  acts  which  developed  into  the 
Railroad  Retirement  Acts  of  1937  and  the  Carriers 
Taxing  Act  of  1937  and  the  Railway  Labor  Act,  shall 
be  considered  and  are  hereby  made  a  part  of  this  rec- 

I  ord  by  reference  without  the  necessity  of  incorporating 
the  same  into  the  record,  and  shall  be  available  for 
any  purposes  relevant  and  material  to  the  determina¬ 
tion  of  the  issues  involved  in  this  hearing. 

THE  EXAMINER:  That  will  be  understood. 

•  •  e  •  • 

768  Q.  For  the  purpose  of  simplifying  the  record  and 
eliminating  questions  and  answers  so  far  as  possible, 

I  will  ask  you  whether  or  not  you  can  give  as  briefly  as 
possible  the  scope  of  operations  of  Universal  Carloading 
and  Distributing  Company  by  making  a  statement  in  re¬ 
spect  of  that  subject  into  the  record.  A.  I  can. 
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Q.  All  right.  A.  At  the  time  of  organization  of  the 
United  States  Freight  Company  in  1925,  substantially  all 
of  the  business  of  its  forwarding  subsidiaries,  namely, 
Universal  Carloading  and  Distributing  Company  and  the 
Transcontinental  Freight  Company  was  turned  over  to 
rail  lines  for  transportation.  Beginning  in  1929,  with  the 
development  of  improved  highways,  and  greater  activity 
in  line  haul  trucking,  increased  use  was  made  of  line  haul 
motor  trucks,  wherever  such  method  of  transportation 
afforded  more  economical  or  expeditious  service. 

769  Of  the  total  tonnage  loaded  by  Universal  Carloading 
&  Distributing  Company  in  1939  approximately 

45-5/10ths  per  cent  was  loaded  on  trucks;  l-5/10ths  per 
cent  on  boats ;  and  53  per  cent  on  railroal  cars,  whereas  in 
1935,  just  seven  years  ago,  of  this  total  tonnage  loaded 
by  Universal,  approximately  31-4/10ths  per  cent  was  loaded 
on  trucks;  l-6/10ths  per  cent  on  boats;  and  67  per  cent 
on  railroad  cars.  The  foregoing  shows  the  trend  of  Uni¬ 
versal  business  from  railway  car  operation  to  truck  opera¬ 
tion.  For  the  purpose  of  discussion,  the  forwarding  or 
consolidated  car  business  of  Universal  may  be  understood 
as  the  assembling  of  small  quantities  of  freight  owned  by 
many  individuals  and  the  tendering  of  it  to  the  railroad  or 
truck  lines  in  carload  or  truck  load  quantities  for  transpor¬ 
tation  to  break  bulk  points.  The  operations  are  made  pos¬ 
sible  by  the  difference  between  the  amount  paid  to  rail  or 
truck  lines  and  that  collected  from  shipper  and/or  con¬ 
signees.  To  enable  the  Universal  to  handle  it  profitably, 
that  is,  to  handle  a  given  commodity  profitably,  the  differ¬ 
ence  must  exceed  its  expense  of  solicitation,  assembling,  dis¬ 
tribution,  accounting  and  so  forth.  The  Universal,  a  shipper, 
really  deals  in  transportation  as  a  commodity.  It  ar- 

770  ranges  for  the  transportation  of  a  certain  shipment  and 
ships  this  shipment  along  with  many  other  similar  ship¬ 
ments  in  a  carload  or  truckload.  It  buys  carload  space  from 
the  railroad  and  truckload  space  from  the  trucker  and  ap¬ 
portions  it  out  in  small  quantities  to  less  than  carload  and 
less  than  truckload  shippers.  The  difference  between  the 
rates  collected,  the  top  limit  of  which  is  the  less  than  car- 
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load  rate,  and  the  carload  and  truck  load  rate  paid  is 
always  limited,  so  that  the  profit  is  likewise  limited.  It 
is  the  application  of  five  and  ten  cent  store  merchandising 
applied  to  transportation,  and  like  it,  depends  upon  the 
volume  of  business  to  make  a  profit.  The  margin  of  profit 
is  very  small,  and  even  in  good  years  is  only  a  fraction  of 
one  per  cent  of  the  total  business  handled.  Universal  for¬ 
warding  operations  move  between  points  in  the  United 
States  by  rail,  by  highway  or  by  water,  or  partly  by  high¬ 
way  and  partly  by  rail  or  water.  Universal  determines  in 
each  instance  the  character  of  transportation  to  be  em¬ 
ployed,  as  well  as  the  route  of  the  movement.  The  choice 
is  usually  influenced  by  the  relative  dispatch  and  the  cost 
of  the  service  available,  but  on  some  days  the  determining 
factor  is  the  amount  of  tonnage  which  the  forwarder 

771  can  obtain.  Universal  endeavors  to  concentrate  its 
flow  of  traffic  into  the  minimum  practicable  number  of 

arteries  or  channels,  and  frequently  one  railroad  is  se¬ 
lected  to  handle  all  rail  shipments  between  two  important 
cities.  This  is  the  case  in  the  use  of  the  New  York  Central 
Railroad  by  the  Universal  between  New  York  and  Chicago. 
It  has  long  been  the  law  that  the  carrier,  meaning  the  rail¬ 
road,  deals  with  the  shipment  that  is  tendered,  not  with  its 
ownership  nor  with  its  ultimate  use.  It  deals  with  the 
shipper  who  tenders  it,  not  with  the  owner  of  the  property 
or  the  last  and  most  remote  person  to  whom  it  is  delivered. 
In  all  of  its  operations  over  the  railroads  the  Universal  is 
a  shipper  and  has  no  part  in  the  transportation  or  carriage 
of  the  freight.  The  consolidated  consignment  is  shipped 
over  the  railroad  by  the  Universal  in  its  name  and  to  itself 
as  consignee.  The  Universal,  therefore,  is  the  only  shipper 
or  consignee  known  to  the  railroad  in  so  far  as  the  traffic 
is  concerned.  It  follows,  therefore,  that  the  Universal  is, 
— in  its  relation  to  the  railroads,  is  a  shipper. 

At  this  time  the  Universal  operates  on  a  nationwide  scale 
and  assumes  a  responsibility  equivalent  to  that  of  a  com¬ 
mon  carrier.  The  general  idea  is  to  consolidate  ship- 

772  ments,  so  far  as  practicable,  in  carloads  via  rail  or 
water  and  truckloads. 

To  concentrate  these  movements  or  direct  them  over 
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economical  rail,  water  or  track  routes  and  to  utilize  tracks 
in  the  collection  and  delivery  process  and  to  some  extent 
for  through  movement,  the  endeavor  is  to  use  each  form 
of  transportation  to  the  best  advantage  to  avoid  diffusion 
and  light  loading  of  cars  and  to  cut  transfer  and  clerical 
costs  to  a  minimum. 

To  accomplish  these  results  the  Universal  assumes  the 
entire  responsibility  of  the  shipment  from  the  time  it 
leaves  the  consignor  until  it  reaches  the  consignee.  It  is 
not  necessary  for  the  shipper  to  know,  and  he  seldom  does 
know,  by  what  means  of  transportation  and  over  what 
route  is  the  shipment  moved.  Key  or  concentration  points 
are  located  at  the  larger  places.  Between  these  points  the 
traffic  of  the  Universal  normally  moves  by  rail  in  consoli¬ 
dated  carloads  or  in  truckloads,  but  at  the  smaller  places 
they  are  reached  by  track  to  and  from  the  key  points  to 
which  they  are  tributary. 

The  Universal,  however,  does  not  confine  itself  to  traffic 
to  and  from  populus  centers.  The  aim  is  to  han- 
773  die  all  of  the  traffic  which  the  present  limitations 
of  the  railroad  rate  structure  permits  them  to  handle 
without  loss.  The  main  factor  of  the  Universal’s  business 
is  the  consolidation  of  many  small  shipments  into  a  quan¬ 
tity  which  can  be  tendered  to  a  railroad  as  a  single  carload 
shipment,  or  to  trucks  as  truckloads,  and  can  move  at  car¬ 
load  or  truckload  rates.  The  individual  shipments  are  of 
many  kinds  and  descriptions.  Obviously  it  is  difficult  for 
the  Universal  to  operate  in  a  big  way  if  carload  rates  were 
confined  to  carloads  of  single  commodities. 

For  many  years  the  railroads  have  applied  carload  rates 
to  mixtures  of  closely  related  commodities,  and  about 
twenty  years  ago  they  adopted  classification  rule  10,  which 
permits  carload  mixtures  of  dissimilar  and  unrelated  com¬ 
modities.  Rule  10  is  extensively  used  by  forwarding  com¬ 
panies  and  provides  that  the  highest  rated  article  in  a 
mixed  shipment  and  the  highest  minimum  rate  which  ap¬ 
plies  to  any  such  article  will  determine  the  applicable  rate 
and  carload  minimum.  I  might  say  right  here  that  rale  10, 
about  a  year  and  a  half  ago,  was  revised  and  changes  made 
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in  the  official  territory  and  the  southern  territory,  whereby 
the  shipper  was  permitted  to  pay  the  actual  carload 

774  rate  on  the  highest  minimum  in  the  mixture,  that  is, 
a  revision  from  the  previous  rule  10,  which  went  into 

effect  approximately  twenty  years  ago.  The  rule  10  pro¬ 
vision  is  very  difficult  of  application,  but  it  results  in 
relatively  high  rates  in  most  cases. 

With  the  increase  of  truck  competition,  therefore,  has 
come  a  continuously  accelerating  trend  toward  the  estab¬ 
lishment  of  simpler  all  freight  or  all  commodity  carload 
rates.  They  are  of  several  different  types,  but  all  are  alike 
in  the  fact  that,  with  the  exception  of  a  few  commodities 
requiring  special  types  of  equipment,  they  permit  mixtures 
without  limitation  and  apply  to  truckload  rates ;  which  does 
not  vary  with  the  mixture,  but  sometimes  varies  with  the 
minimum  weight. 

The  Universal  is  distinctly  a  means  for  the  practical  ap¬ 
plication  of  a  method  of  handling  less  than  carload  or  pack¬ 
age  freight  designed  for  the  purpose  of  greater  economy 
and  efficiency  of  operation. 

During  1939  Universal  handled  some  eight  million  ship¬ 
ments.  These  shipments  varied  in  weight  from  one  to 
twenty  thousand  pounds.  These  shipments  approximated  a 
total  weight  of  3,515,000,000  pounds.  Rail  shipments 

775  involved  were  forwarded  in  81,300  box  cars  and  172,000 
trucks.  These  cars  and  trucks  moved  over  most  of  the 

country’s  larger  railroads,  truck  lines,  and  coastwise  and 
lake  water  carriers.  Total  freight  charges  paid  to  rail¬ 
roads  and  other  transportation  media  were  approximately 
$29,000,000.  Such  is  the  magnitude  of  the  company’s  busi¬ 
ness  that  the  operations  reached  every  section  of  the  coun¬ 
try,  and  its  customers  number  100,000.  It  has  stations  in 
84  cities  and  from  these,  as  concentration  points,  it  serves 
numberless  smaller  communities  in  surrounding  areas. 

Where  the  Universal  provides  automatic  store  door  serv¬ 
ice  the  customer  is  usually  charged  the  full  railroad  l.c.l. 
rate  and  the  inducement  offered  is  a  through  fast  service 
for  l.c.l.  shipments  to  practically  all  sections  of  the  country 
under  one  control  from  store  door  to  store  door,  with  the 
advantage  to  the  shipper  of  dealing  with  one  company  to 
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all  points  to  secure  the  best  available  service.  That  is,  as 
to  both  time  in  transit  and  all  the  other  details  that  enter 
into  the  problem  of  efficient  transportation. 

Universal  reserves  for  itself  the  right  to  select  trans¬ 
portation  agencies  over  which  to  make  shipments.  ' 

776  Slightly  over  one  half  of  the  shipments  are  handled 
by  rail.  Trucks  were  originally  used  only  in  pick-up  and 

delivery  services,  but  the  company  finally  entered  into 
some  contracts  with  inter-city  truckers  in  order  to  hold 
business  which  might  otherwise  have  been  lost.  It  was 
found  that  this  business  was  leaving  the  railroad  anyway, 
and  the  Universal,  by  its  contracts  with  truckers,  retained 
for  itself  the  traffic,  part  of  which  it  has  been  able  to 
return  to  the  railroads  where  rates  and  services  were 
better. 

Universal,  as  a  general  policy,  contracts  with  established 
operators  for  such  local  pick-up  and  delivery  or  over-the- 
road  trucking  which  it  requires.  Before  contracts  are  en¬ 
tered  into,  however,  the  contract  truckmen  are  required 
to  provide  themselves  with  adequate  cargo,  public  liability 
and  property  damage  insurance.  In  addition,  the  Universal 
carries  cargo  insurance  in  responsible  companies  covering 
all  freight  handled  by  it  via  rail  or  water,  as  well  as  truck, 
thus  affording  the  company  and  its  customers  double 
protection  against  all  shipping  hazards.  As  stated 
in  the  foregoing,  slightly  over  half  of  Universal ’s 
shipments  have  been  moved  by  rail,  and  'because  of 
this  it  has  developed  an  operating  technique  which 

777  provides  an  interesting  study  in  efficient  utili¬ 
zation  of  railway  equipment  and  economical  han¬ 
dling  of  l.c.l.  freight  With  the  railroads  attaining  an 
average  load  of  about  three  tons  per  l.c.l.  car  prior  to 
O.D.T.  order  No.  1,  of  April  1st,  which  calls  for  a  loading 
of  6  tons  or  12,000  pounds  to  the  car,  the  average  load  of 
the  81,300  box  cars  forwarded  by  Universal  in  1939  was 
over  12  tons  per  car.  Universal  officers  point  out  in  this 
connection  that  in  order  to  make  a  profit  it  is  necessary  to 
load  cars  to  a  minimum  provided  in  the  official  railroad 
classification.  Otherwise  profits  are  absorbed  in  paying 
for  the  vacant  space  in  the  car,  namely,  the  railroad  re- 
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ceives  the  minimum  charge  provided  in  the  classification 
and  its  tariff,  regardless  of  the  amount  of  freight  in  the 
car,  and  if  the  car  is  loaded  over  the  minimum  the  railroad 
receives  the  tariff  on  the  actual  weight. 

Universal  conducts  its  own  offices  and  freight  handling 
preniises  at  the  points  where  it  operates.  In  many  instances 
such  premises  being  rented  from  the  railroad.  Like  other 
carload  shippers,  it  loads  and  unloads  cars,  except  at  cer¬ 
tain  points  such  as  some  New  York  City  stations  where 
carrier  disabilities  have  made  it  expedient  for  the  rail- 
778  roads  to  perform  this  work  for  all  shippers.  The 
details  of  classification  billing,  receiving  and  receipt¬ 
ing  for  the  large  number  of  small  shipments,  rating,  col¬ 
lection  charges,  detail  of  claims,  tracing  and  delivery  are 
handled  by  the  Universal  all  with  its  own  forces.  The 
railtoad  uses  one  bill  of  lading  and  makes  one  collection 
for  the  handling  of  the  carload  of  freight  tendered  by 
Universal.  The  tariff  railroad  rates  are  paid  by  Universal 

on  all  its  railroad  shipments. 

*  *  *  #  # 

797  Q.  Now,  then,  Mr.  Lawrence,  will  you  turn  to  the 
next  page  of  your  article  and  describe  specifically  the 

manner  by  which  any  shipment  is  received  and  carried  for¬ 
ward?  A.  A  truck  arriving  with  shipments  for  Universal 
proceeds  first  to  the  Universal  office  where  the  driver  de¬ 
livers  the  shipper’s  bill  of  lading.  Immediately  a  classifica¬ 
tion  expert  marks  on  this  bill  of  lading  the  number  of  the 
car  into  which  the  shipment  is  to  be  loaded  and  turns  the 
bill  over  to  a  checker.  The  latter  hangs  on  the  tailboard. 
As  soon  as  the  truck  has  backed  up  to  the  platform  it  is 
unloaded. 

Q.  When  you  speak  of  trucks,  is  that  a  pickup  truck? 
A.  Yes. 

Q.  Very  well. 

798  A.  The  freight  is  then  unloaded  on  to  the  platform 
trailer  which  is  meanwhile  being  tagged  with  the  car 

number  appearing  on  the  bill  of  lading.  Tractors  then 
haul  these  trailers  to  the  proper  car  where  the  loading 
operation  is  completed  and  meanwhile  the  bills  of  lading 
are  returned  to  the  Universal  office  for  transcribing  on  to 
the  railroad  bill  of  lading  for  the  carload,  or  in  the  case 
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of  a  shipment  moving  by  truck  it  would  be  the  truckload 
bill  of  lading. 

Q.  And  it  would  be  the  truck  number  appearing  on  the 
bill  of  lading?  A.  The  truck  number  would  appear  on  the 
bill  of  lading. 

Q.  Instead  of  the  car  number?  A.  Yes.  It  is  to  be 
noted  that  all  carload  shipments  are  made  under  railroad 
bills  of  lading  and  that  after  the  carload  is  turned  over 
to  the  railroad  by  Universal  as  shipper,  it  has  nothing 
whatever  to  do  with  the  transportation  to  destination.  Very 
little  freight  is  floored.  If  traffic  is  received  for  destination 
for  which  no  car  is,  at  the  moment,  being  loaded,  the  freight 
is  nevertheless  unloaded  from  the  trucks  to  the  platform 
trailers  which  later  are  set  apart  pending  arrangements 
for  final  handling. 

Q.  Does  that  apply  equally  so  far  as  truck  move¬ 
ments  are  concerned?  A.  Exactly  the  same  opera- 

799  tion. 

When  closing  time  approaches,  a  survey  of  this 
freight  and  of  that  in  cars  being  loaded  at  several  stations 
within  a  given  area  enables  Universal  agents  to  cooperate 
with  each  other  to  transfer  lading  between  different  sta¬ 
tions  and  thus  work  out  the  most  economical  plan  for  the 
handling  of  a  day’s  business.  For  example,  if  a  New  York 
station  found  itself  at  the  end  of  the  day  with  a  lightly 
loaded  car  for  Cincinnati,  Ohio,  it  would  offer  its  surplus 
space  in  that  car  to  the  Universal  agent  at  Newark,  New 
Jersey.  The  Newark,  New  Jersey,  agent  would  then  dis¬ 
patch  by  truck  to  New  York  whatever  Cincinnati  freight 
he  had  available.  Likewise  a  New  York  station’s  available 
freight  destined  to  Cleveland,  Ohio,  when  it  became  evi¬ 
dent  that  there  was  not  enough  of  it  to  make  a  carload, 
might  be  sent  by  truck  to  Newark  where  a  Cleveland,  Ohio, 
car  awaited  without  a  full  load.  In  other  words,  the  most 
economical  set-up  is  there.  The  trucking  cost  involved  in 
transferring  freight  between  stations  is  balanced  against 
the  cost  of  paying  for  space  not  used  in  cars  loaded  below 
the  carload  minimum. 

Q.  And  that  same  rule  applied  in  so  far  as  trucks, 

800  I  believe  you  said?  A.  That’s  correct. 
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Q.  All  right  A.  Inbound  business  is  handled  in  a 
similar  fashion.  Freight  is  unloaded  from  cars  for  trans¬ 
fer  by  platform  trucks  to  the  highway  motor  vehicles  which 
make  deliveries  to  consignees.  At  the  point  where  store 
door  delivery  is  not  provided,  the  freight  is  placed  on  sta¬ 
tion  platforms  where  it  is  picked  up  by  consignee’s  truck¬ 
man.  The  Universal  employs  the  concentration  point  idea 
to  serve  smaller  communities  at  which  business  is  insuffi¬ 
cient  to  warrant  the  operation  of  a  station. 

Shipments  for  New  Mexico  points,  for  example,  are  for¬ 
warded  in  consolidated  cars  to  El  Paso,  Texas,  where  the 
carloads  are  broken  up  and  the  individual  shipments  for¬ 
warded  to  destination  in  L.C.L.  freight  service  or  by 
motor  truck. 

Q.  As  a  matter  of  fact,  Mr.  Lawrence,  isn’t  it  true  that 
but  a  very  small  fraction  of  one  per  cent  of  your  outlying 
hauling  is  done  by  railroad!  A.  Very  small  proportion, 
mostly  all  of  it  is  done  by  the  suburban  truck  haulers. 
SOI  Q.  About  one-tenth  of  one  per  cent,  would  you  say! 

A.  The  reason  for  that  is  the  suburban  haulers  can 
give  us  much  better  service,  and  we  also  enjoy  the  concur¬ 
rence — 

Q.  All  right.  A.  Of  rates  which  we  do  not  enjoy  from 
the  railroads. 

Q.  All  right.  Go  on.  A.  And  then — 

Q.  Now,  then,  will  you  now  describe  the  method  of  col¬ 
lecting  freight!  A.  Universal  in  addition  to  collecting 
freight  in  local  municipalities,  reaches  out  into  nearly  all 
territories,  tributary  to  the  key  stations  in  the  larger 
municipalities.  Collecting  the  freight  through  the  medium 
of  truckmen. 

Q.  Now,  what  is  your  rule  in  respect  of  storage!  A. 
Universal  is  governed  by  carrier’s  storage  taritf  and  pays 
to  the  carriers  storage  charges  on  the  same  basis  as  any 
other  shipper  or  receiver  of  freight.  The  points  where  con¬ 
signees  elect  to  pick  up  their  own  freight,  storage  charges 
are  collected  from  their  consignees  whenever  freight  is 
permitted  to  remain  an  unreasonable  length  of  time  on  the 
platforms. 

802  Q.  You  perform  an  inspection  service,  do  you!  A. 
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No,  the  Universal  operates  as  a  shipper,  it  does  not 
perform  any  inspection  service.  All  inspections  are  per¬ 
formed  by  the  railroad  freight  inspection  bureaus. 

Q.  How  about  trucks?  A.  On  the  trucks  we  do  per¬ 
form  the  inspection  service,  for  the  reason  that  truck  op¬ 
erations  are  on  concurrent  basis  and  not  similar  to  the 
railroad  operations. 

Q.  Now,  when  inspections  are  performed  by  railroads, 
that  is  covered  by  their  tariff?  A.  That  is  right. 

Q.  And  it  is  a  part  of  the  service  which  they  furnish 
all  shippers?  A.  Yes. 

Q.  Irrespective  of  whether  the  shipper  is  a  forwarding 
company  or  a  manufacturing  company,  or  what?  Al.  They 
reserve  the  right  to  make  all  inspections  on  freight  which 
they  handle,  regardless  of  who  the  shipper  might  be. 

Q.  Now,  then,  will  you  explain  the  method  of  sorting 
freight?  A.  Universal  officers  at  loading  stations  figure  out 
each  day  the  route  by  which  it  can  obtain  the  lowest 
803  possible  transportation  cost  for  the  volume  of  tonnage 
available,  and  freight  is  sorted  in  this  manner  for  spe¬ 
cific  destinations  for  which  cars  or  trucks  are  to  be  loaded, 
to  provide  through  movement  to  the  greatest  extent  possible, 
and  because  of  compliance  with  railroad  tariff  minimums 
required  for  the  carload  rate.  This  sorting  must  be  care¬ 
fully  and  expeditiously  handled  to  obtain  the  longest 
through  movement  and  at  the  same  time  get -all  the  freight 
out  the  same  day  it  is  received.  Because  of  the  importance 
of  expedited  service  to  its  customers  it  is  thought  advisable 
to  get  it  out  as  soon  as  possible. 

Q.  Is  it  the  rule  of  Universal  to  send  out  all  freight  the 
same  day  it  is  received?  A.  We  do  it  as  far  as  possible. 

Q.  In  fact,  that  is  one  of  your  boasts,  as  to  your  ability 
to  furnish  expedited  service  ?  A.  I  say  that  it  is.  I  might 
go  on  in  detail  a  trifle  on  that.  As  you  know,  in  the  ship¬ 
ping  of  freight  by  railroad,  it  is  necessary  to  have  your 
cars  ready  at  a  certain  time. 

Q.  Sometimes  that  carries  over  to  the  next  day  because 
of  late  spotting  of  cars?  A.  That  is  true,  but  if  you 
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don’t  have  your  ears  ready  to  be  pulled,  why,  they  are 

804  held  over  and  in  a  great  many  cases,  why,  we  send 
i  cars  out  and  after  the  cars  have  gone  we  use  trucks 

to  take  care  of  the  clean-up,  and  that  enables  us  to  get 
the  freight  to  destination  on  over-night  hauls  regardless 
of  the  fact  that  the  cars  move  early. 

Q.  Now,  who  does  the  classification?  A.  The  railroads 
do  not  classify  the  freight,  but  simply  load  it  according 
to  the  destination;  whereas  the  Universal  as  the  shipper 
must  classify  all  freight  forwarded  in  accordance  with  car¬ 
load  classification  in  order  to  obtain  the  lowest  transpor¬ 
tation  cost 

Q.  When  you  say  they  merely — that  the  railroads 
merely  loaded  according  to  destination,  you  were  not  re¬ 
ferring  there  to  forwarder  traffic  but  to  railroad’s  own 
traffic?  A.  No,  I  refer  to  forwarder  traffic.  The  destina¬ 
tions  are  given  to  the  railroads  on  the  bills  of  lading  that 
we  give  them.  We  mark  up  a  bill  of  lading  for  transfer 
freight  as  in  the  case  of,  say,  freight  originating  in 
Buffalo,  going  to  Chicago  for  San  Francisco.  At  Buffalo 
we  would  mark  the  bill  of  lading  to  be  loaded  to  Chicago 
and  as  far  as  the  railroad  is  concerned  Chicago  is  the 

805  destination. 

Q.  Well,  when  you  use  “loaded”  there,  you  merely 
mean  that  they  put  the  car  into  this  train  or  that  train 
according  to  its  destination,  and  you  do  not  mean  the 
actual  physical  loading  of  the  car  itself?  A.  I  think  I 
do,  Mr.  Patrick.  It’s  the  actual — the  railroad,  in  the  ex¬ 
amples  given,  do  the  loading  according  to  the  destination 
we  give  them  to  load  it,  which  might  not  be  the  final  desti¬ 
nation. 

Q.  That  is  why  they  themselves  do  the  loading  of  the 
car?  A.  Yes.  As  in  the  case  of  the  New  York  piers. 

Q.  Now,  where  they  do  the  loading,  that  is  covered  by 
the  tariff,  isn’t  it?  A.  That  is  a  tariff,  published  tariff, 
that  anybody  can  use,  any  shipper,  whether  he  be  a  for¬ 
warding  company  or  any  other  shipper. 

Q.  And  in  that  case  the  railroad  is  required  as  a  part 
of  the  tariff  charges,  to  load  the  car?  A.  That’s  correct. 

Q.  What  would  you  say  about  assembling  of  freight? 


A.  Universal  must  assemble  freight  by  carload  classifica¬ 
tion  as  well  as  by  destination  in  order  to  provide  full 
carloads  or  truckloads  at  the  lowest  carload  or  truck- 
806  load  cost. 

Q.  What  is  the  practice  in  respect  of  billing?  A. 
Inasmuch  as  the  Universal  handles  shipments  from  origin 
to  ultimate  destination,  it  issues  a  unit  freight  bill  at  the 
origin  office.  This  unit  bill  is  mailed  to  the  ultimate  desti¬ 
nation  station.  The  freight  is  accompanied  by  a  copy  of 
this  freight  bill,  known  as  a  tally  copy.  At  destination  the 
shipment  is  matched  with  the  freight  bill  and  shipment  is 
delivered  and  charges  collected.  The  revenue  is  deposited 
by  the  destination  office  in  their  local  bank  account  and  the 
amount  reported  to  the  Universal’s  general  office.  It  is  to 
be  noted,  however,  that  in  all  freight  transported  for  its 
account  by  a  railroad,  Universal,  as  shipper,  receives  a 
railroad  bill  of  lading. 


807  Q.  Now,  then,  will  you  describe  the  method  of  rout¬ 
ing?  A.  Railroad  carriers  must  be  governed  by  rout¬ 
ing  indicated  by  shipper,  and  must  move  the  shipment  over 

the  route  specified  by  shipper,  while  Universal  re- 

808  serves  for  itself  the  right  to  route  all  shipments  in 
order  that  the  lowest  possible  transportation  cost  will 

be  obtained. 

Q.  In  other  words,  Mr.  Lawrence,  if  I  understand  you 
correctly,  in  its  position  as  a  shipper,  so  far  as  its  dealings 
with  the  railroad  are  concerned,  it  designates  the  route  or 
routes  to  be  followed,  and  the  railroad  is  obliged  to  follow 
the  route  which  it  indicates,  and  it  indicates  that  route  with 
an  idea  of  the  greatest  expedition,  and  lowest  transporta¬ 
tion  cost,  is  that  right?  A.  That’s  correct,  although  I 
think  we  should  supplement  that  just  a  trifle. 

Q.  Very  well.  A.  Under  the  recent  O.D.T.  orders  the 
railroad  reserves  the  right  to  move  the  shipments  as  they 
see  fit  and  disregard  shipper’s  routing.  They  haven’t  done 
it  very  much  up  to  the  present  time,  but  they  have  that 
right  to  do  it. 

Q.  That  is  an  emergency?  A.  Yes. 
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Q.  That  has  come  out  of  the  war,  I  assume?  A.  That 
is  correct. 

Q.  Now,  what  is  the  rule  in  so  far  as  loading? 

809  A.  The  railroad  carrier’s  freight  agent  is  guided  by 
the  loading  order  received  from  his  general  office  and 

loads  all  freight  received  each  day  in  accordance  with 
these  loading  orders.  Universal  always  had  to  figure  out 
each  day  the  route  by  which  it  can  obtain  the  lowest  pos¬ 
sible  transportation  cost  for  the  volume  of  tonnage  avail¬ 
able. 

Q.  Now,  so  far  as  loading  is  concerned,  as  a  matter  of 
fact  isn’t  it  true  that  almost  entirely  Universal  does  its 
own  loading  of  cars  and  trucks  and  unloading  of  cars  and 
trucks  with  its  own  employees?  A.  In  a  majority  of  the 
cases.  As  explained  in  previous  testimony  there  are  a  few 
spots  where  we  do  have  loading  and  unloading  arrange¬ 
ments  with  the  railroad,  and  in  some  western  cities  with 
the  local  delivery  truckman. 

Q.  And  where  you  have  those  loading  or  unloading 
arrangements  with  the  railroad,  are  they  pursuant  to  tariff 
regulations?  A.  All  pursuant  to  tariff  regulations. 

Q.  And  are  those  same  arrangements  available  to  all 
of  the  shippers  upon  the  same  terms  and  conditions? 
A.  That’s  correct,  and  anybody  with  carload  freight  can 
have  it  unloaded  by  the  railroad  provided  a  tariff  has 

810  been  published  and  we  work  under  those  tariffs. 

Q.  And  you  work  only  where  there  are  tariffs  to 
cover?  A.  That’s  correct. 

Q.  Do  you  do  any  icing?  A.  Universal  performs  no 
icing  service  for  anyone  except  themselves.  All  icing  is 
performed  by  the  railroad  carriers  in  a  majority  of  cases. 

Q.  Is  that  a  part  of  the  railroad  carrier’s  business  and 
under  its  tariff?  A.  That  is  correct.  The  icing  is  done 
by  the  railroad  and  they  have  tariffs  to  cover  it. 

Q.  While  we  are  on  that  subject,  I  want  to  ask  you, 
Mr.  Lawrence,  do  you  have  any  elevation  service  ?  A.  None 
whatever. 

Q.  Elevator  service?  A.  None  whatever. 

Q-  Do  you  do  any  transfer  in  transit  for  the  railroads 
in  connection  with  their  operations?  A.  None  at  all. 
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Q.  Do  you  do  any  refrigeration  service  for  them?  A. 
None  at  all. 

Q.  Do  you  store  any  property  for  them? 

811  A.  No,  sir. 

Q.  Do  you  handle  any  property  for  the  railroads 
which  has  been  transported  by  them?  A.  No,  sir. 

THE  EXAMINEE:  None? 

THE  WITNESS :  That  is,  except  our  own  business. 
We  don’t  do  it  for  their  business. 

Q.  Well,  you  do  that  for  yourself,  don’t  you?  A.  For 
ourselves,  yes. 

i  •  •  •  e 

Q.  Now,  do  you  receive  or  deliver  any  property  for  the 
railroads  themselves? 

812  A.  No,  sir,  we  do  not. 


813  Q.  In  other  words,  Mr.  Lawrence,  where  the  rail¬ 
road  tariff  itself  provides  for  a  pick-up  and  delivery,  if 

the  shipper  ordinarily  under  that  tariff  has  the  right  to 
furnish  that  pick-up  or  that  delivery  himself,  and  in  such 
event,  why,  he  is  allowed  five  cents  per  hundred  upon  that 
which  he  does  and  which  the  railroad  was  obligated  to  do 
under  its  tariff?  A.  That’s  correct. 

THE  EXAMINER :  That  is  exactly  what  I  wanted. 

Q.  And  that  applies  to  Universal,  as  well  as  all  other 
shippers  under  the  same  terms  and  conditions?  A.  That’s 
correct. 

Q.  Now,  you  don’t  pick  up  or  deliver  for  anybody 

814  else  but  vour  own  stuff,  is  that  correct?  A.  Universal 
picks  up  no  freight  except  for  themselves. 

Q.  Even  under  such  circumstances?  A.  No. 

Q.  You  don’t  do  delivery  for  the  railroads  to  other  ship¬ 
pers?  A.  Not  the  Universal  Carloading  &  Distributing 
Company,  no,  sir. 

THE  EXAMINER:  In  other  words,  it  picks  up 
and  delivers  its  own  consignments  only? 

THE  WITNESS:  Only  its  own  freight,  but  doesn’t 
pick  up  anybody  else’s  freight. 

THE  EXAMINER:  Yes. 
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BY  MR.  PATRICK: 

Q.  And  those  allowances  are  only  made  where  that  is 
provided  in  the  tariff?  A.  That’s  correct. 

Q.  Otherwise  yon  do  your  own  pick-up  and  delivery 
and  nobody  pays  you  for  it?  A.  That  is  right. 

Q.  Except  what  you  get  out  of  the  shipper,  the  con¬ 
signee?  A.  Yes. 

815  Q.  In  other  words,  as  I  understand  you,  Mr.  Law¬ 
rence,  that  in  no  case  do  you  do  any  receiving,  deliver¬ 
ing,  elevation,  transfer  in  transit,  refrigeration,  or  icing, 
storage,  handling  of  property  transported  by  railroad  for 
the  railroads  themselves?  A.  We  do  not. 


816  Q.  Now,  I  believe  you  explained  last  night  the 

817  method  in  which  orders  for  cars  are  given,  and  spot¬ 
ting  of  cars  are  given  for  carloads.  Will  you  explain  the 

car  set-up  at  a  railroad  freight  station?  A.  At  railroad 
carriers’  freight  stations  the  car  set-up  is  not  the  same 
each  day.  The  set-up  of  cars  loaded  by  Universal  will  vary 
from  day  to  day  for  the  reason  that  cars  will  be  loaded  on 
some  days,  and  other  days  trucks  will  be  used  to  the  same 
point. 

Q.  Now,  what  are  the  operations  of  Universal  beyond 
the  break  bulk  point?  A.  Universal  operations  at  and 
beyond  the  break  bulk  point  are  to  make  store  door  deliv¬ 
ery  to  local  consignees,  transfers  from  car  to  car,  trans¬ 
fers  from  car  to  line  haul  truck  or  steamship  and  transfers 
from  car  to  suburban  truckmen. 

Q.  Not  much  transfer  for  steamship  at  the  present  time, 
is  there?  A.  No,  only  on  the  lake  service. 

Q.  I  see.  A.  Which  is  still  in  existence. 

Q.  Now,  then,  I  am  handing  you  an  instrument  which 
has  been  marked  for  identification  as  Exhibit  No.  52,  Uni¬ 
versal,  and  ask  you  to  state  what  that  is. 

818  A.  Exhibit  No.  52,  Universal,  is  a  complete  list  of 
concurring  carriers  in  Universal’s  tariff  as  of  May  4, 

1942. 

Q.  It  shows  not  only  Universal  but  also  other  sub¬ 
sidiaries  of  United  States  Freight  Company?  A.  It  does. 
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They  are  Universal  Carloading  &  Distributing  Company, 
Inc.  of  Texas,  Transcontinental  Freight  Company,  Over¬ 
land  Package  Freight  Service,  Inc.,  and  Canadian  Consoli¬ 
dated  Car  Company,  Limited.  These  all  are  operating 
companies. 

Q.  Has  that  to  do  with  the  motor  truck?  A.  That  has 
entirely  to  do  with  motor  trucks. 

Q.  And  that  shows  the  number,  the  names  of  the  truck¬ 
ing  companies  which  have  concurred  in  the  Universal  tar¬ 
iff?  A.  And  upon  which  concurrences  have  been  filed  in 
Washington  with  the  Interstate  Commerce  Commission  and 
have  been  accepted  by  them. 


822  Q.  Does  Universal  employ  solicitors  to  solicit  busi¬ 
ness  for  it? 

823  A.  Oh,  yes. 

Q.  In  doing  this,  does  it  solicit  for  its  own  account 
or  for  anybody  else?  A.  For  itself,  exclusively. 

Q.  Exclusively?  A.  Yes,  sir. 

Q.  They  do  not  attempt  to  get  any  business  for  anyone 
else?  A.  No,  sir. 


Q.  Has  Universal — have  Universal  employees  solicited 
business  for  transportation  by  the  New  York  Central  or 
any  other  railroads? 

824  A.  We  have  never  solicited  business  for  New  York 
Central  or  any  other  railroad.  I  might  say  we  are  often 
asked  how  we  route  shipments.  A  shipper  will — can  ask  us 
how  we  route  a  shipment  going  to  San  Francisco.  We 
might  give  him  a  route  in  New  York,  but  we  don’t  solicit 
business  for  any  railroad  or  any  truck  line.  We  only  solicit 
for  ourselves. 

Q.  Has  Universal  requested  New  York  Central  to  solicit 
business  for  it?  A.  None  whatever;  absolutely  none  what¬ 
ever.  No  solicitation  or  interference. 

Q.  How  long  has  that  been  true?  A.  Oh,  I  don’t  know 

of  any  cases  where  there  ever,  did  occur  any  such  thing. 

•  •  •  •  • 
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MR.  WILLIAM  H.  ST.  JOHN,  a  stockholder  and  director 
of  United  States  Freight  Company,  thereupon  testified 
•at  such  hearing  in  part  as  follows : 

830  Q.  WTien  did  you  become  a  member  of  the  board? 
A.  1927,  some  time  early  in  1927,  I  think. 

Q.  Did  you  come  on  as  a  representative  of  the  stock 
which  you  had  sold?  A.  Yes,  I  came  on  as  a  representa¬ 
tive  of  the  stock  I  sold  and  the  stock  I  bought,  both. 

Q.  And  then,  Mr.  Collingwood  got  on  it?  A.  As  a 
representative  of  the  stock  he  sold. 

Q.  How  long  did  Mr.  Collingwood  stay  on  the  board? 
A.  He  stayed  on  there  until  his  death,  I  should  think  that 
was  in  three  or  four  years  after  he  was  on,  I  should  say. 
Between  two  and  three  years. 

Q.  Was  there  any  representative  put  on  in  place  of  Mr. 
Collingwood  when  he  died?  A.  No. 

Q.  Since  that  time  what  has  been  your  position  as  a 
member  of  that  board,  in  so  far  as  the  stockholders  are 
concerned?  A.  Well,  I  should  say  I  have  been  continued 
on  the  board  as  a  representative  of  the  public  at  large 
because  I  would  naturally  be — because  it  was  through  my 
firm  and  the  one  in  New  York  that  a  large  majority  of 
the  outside  holders  became  stockholders;  after  Col- 

831  lingwood’s  death  I  was  the  only  representative  on 
the  board  who  had  been  instrumental  in  getting  the 

stock  to  them. 

Q.  Now,  you  hold  no  office  with  the  company,  no  part  of 
the  management?  A.  No,  none  whatever. 

Q.  Merely  as  a  member  of  the  board?  A.  That  is  all. 
Q.  Have  you  attended  meetings  of  the  board  since  you 
have  been  elected?  A.  Pretty  regularly,  I  think  I  have 
been  about  as  regular  as  any  member  of  the  board.  I  hardly 
remember  missing — well,  the  only  sessions  of  the  board 
that  I  remember  missing  was  in  1929  when  I  was  abroad 
for  five  months,  and  then  in  1936  when  I  had  a  serious 
operation  and  had  been  in  the  hospital  for  seven  months. 
Outside  of  that  I  guess  I  have  attended  every  meeting  they 
have  held. 
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Q.  Now,  then,  Mr.  St.  John,  have  yon  engaged  in  the 
discussions  which,  or  policies  which  were  brought  up  before 
the  United  States  Freight  Company?  During  the  meetings, 
or  within  the  meetings  which  you  have  attended,  what  has 
been  the  policy  of  United  States  Freight  Company  in  so 
far  as  its  business  was  concerned,  its  business 

832  policy  is  concerned? 

A.  Well,  there  hasn’t  been  but  one  policy  there  and 
that,  whether  wise  or  otherwise,  has  been  what  would  be 
to  the  best  interest  of  United  States  Freight. 

Q.  During  that  time  do  you  know  of  any  efforts  made 
that  came  to  your  knowledge  on  the  part  of  any  outside 
interest,  such  as  the  L.C.L.  Corporation,  or  the  Merchants 
Despatch,  or  the  Linden  Securities  Corporation  or  the 
Securities  Corporation  of  the  New  York  Central  Railroad 
or  the  New  York  Central  Railroad  itself,  to  ever  endeavor 
in  any  manner  to  influence  the  action  of  the  board  for  its 
own  interests?  A.  No,  I  haven’t. 

Q.  Or  advantage?  A.  No,  I  have  not.  In  fact,  I  didn’t 
always  know  who  the  large  stockholder  was,  much  less 
have  any  evidence  of  it  in  any  actions  of  the  board.  I  will 
say  this,  I  have  sat  on  a  number  of  boards,  member  of 
several  boards  now,  but  I  have  never  sat  on  a  board  where 
the  management  was  the  whole  thing.  By  that  I  mean,  I 
was  the  only  member  of  the  board  that  represented  any 
interest  whatever  except  the  management.  They  have  al¬ 
ways  been  very  considerate  and  listened  to  me,  of  course. 
I  was  in  the  wilderness  so  far  as  any  power  to  put 

833  anything  over  was  concerned.  But  on  the  other  hand, 
in  a  number  of  cases  where  I  have  made  suggestions 

which  the  management  or  the  other  members  of  the  board 
thought  were  for  the  interests  of  the  company,  why,  they 
would  give  it  consideration. 

Q.  I  will  ask  you  during  that  long  term  of  service, 
whether  you  have  at  any  time  noticed  any  tendency  or 
effort  upon  the  part  of  the  board,  or  upon  the  part  of  the 
management,  to  do  anything  else  than  what  was  for  the 
best  interest  of  the  United  States  Freight  Company?  A. 
No,  I  really  haven’t.  As  I  say,  they  may  have  made  several 
mistakes,  but  they  were  honest  mistakes  in  judgment  which 
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any  board  would  make  due  to  miscalculation  or  failure  to 
have  properly  seen  future  development  or  whatnot.  But 
they  never  made  any  decisions  other  than  what  seemed  to 
be  at  the  time  for  the  best  interest  of  United  States  Freight 
and  its  subsidiaries. 

Q.  Those  were  the  only  factors  considered?  A.  Only 
factors  that  I  ever  considered  or  ever  heard  of  that  was 
brought  up  for  consideration  of  the  board. 

Q.  Have  you  ever  seen  any  evidence  of  any  kind  favor¬ 
ing  any  outside  interest  during  your  service  on  the 
board? 

834  A.  No,  I  don’t  think  so.  The  only  thing  was  where 
one  railroad  system  or  both  railroad  system  and  truck¬ 
ing  can  save  the  company  a  little  money,  and  that  was  de¬ 
cided  by  them. 

Q.  That  was  a  favor  for  the  freight  company?  A.  It 
was  purely  hard-boiled  selfish  decision  as  to  where  the  best 
money  laid  for  United  States  Freight. 

Q.  Have  you  ever  seen  any  actions  on  the  part  of  the 
board  which  were  to  the  disadvantage  of  any  railroad  but 
to  the  advantage  of  the  Freight  Company?  A.  Yes,  oh, 
ves,  I  have.  In  a  number  of  cases  where  it  was  to  the  in¬ 
terest  of  United  States  Freight,  decisions  have  been  made 
by  the  board  which  might  have  tread  on  the  toes  of  some 
railroad. 

i  THE  EXAMINER:  And  that  would  happen  wher¬ 
ever  you  gave  it  to  one  railroad  rather  than  another? 

THE  WITNESS :  Yes,  but  it  was  not  done  to  favor 
i  railroad  A  rather  than  railroad  B,  but  because  railroad 
A  was  a  little  better  in  the  operation.  Sometimes  we 
made  that  decision  in  favor  of  A,  although  we  were 
sorry  if  it  took  business  away  from  B,  but  that  wasn’t 
a  controlling  consideration.  The  controlling  considera¬ 
tion  was,  what  is  the  best  route  for  the  United  States 

835  Freight  to  ship  in  order  that  they  can  serve  the  cus¬ 
tomers  best,  and  therefore  their  own  interests. 

Q.  And  you  did  that  then  without  regard  to  what  the 
economic  effect  might  be  upon  any  particular  railroad? 
A.  Absolutely ;  they  were  a  pretty  hard-boiled  bunch  when 
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it  came  to  dollars  and  cents  of  United  States  Freight  Com¬ 
pany. 


837  Q.  Specifically,  Mr.  St.  John,  have  yon  ever  seen 
any  effort  on  the  part  of  the  New  York  Central  Bail- 

road  or  Merchants  Dispatch  or  Securities  Corporation  of 
New  York  Central  Railroad  or  L.C.L.  Corporation  or  Lin¬ 
den  Securities  Corporation  or  any  of  the  officers  to  in¬ 
fluence  or  control  in  any  manner  the  policy  of  United  States 
Freight  Company?  A.  No. 

Q.  Or  its  subsidiaries?  A.  I  have  no  recollection  of 
anything  of  the  kind.  The  fact  is  a  considerable  period  of 
time  went  by  before  we  knew  the  Linden,  or  rather,  the 
L.C.L.  or  whatnot  owned  a  large  block  of  stock.  As  far 
as  the  deliberations  of  the  board  were  concerned,  there 
might  be  no  such  thing  in  existence.  It  was  never  discussed. 
Any  questions  of  policy  were  always  discussed  as  if  those 
sitting  around  the  board  owned  the  whole  damn 

838  business. 


MR.  BURT  R.  LAWRENCE,  a  director  and  Vice  Presi¬ 
dent  of .  Universal  Carloading  and  Distributing  Com¬ 
pany,  Inc.  in  charge  of  operations  at  the  Chicago  office, 
and  a  director  of  United  States  Freight  Company,  there¬ 
upon  further  testified  in  part  as  follows: 

878  Q.  To  what  extent  are  the  operations  of  Universal 
Carloading  &  Distributing  Company  carried  on  at  or 
immediately  adjacent  to  railroad  property?  A.  I  would 
say  between  75  and  80  per  cent  is  on  railroad  property, 
which  we  lease  from  the  different  railroads. 

Q.  And  is  that  because  of  the  convenience?  A.  It  is. 
For  convenience,  as  we  prefer  to  be  on  a  rail-facility  as  we 
try  to  move  as  much  of  our  tonnage  as  we  can  by  rail. 
Q.  It  makes  for  economy  of  operation?  A.  That  is  alL 
Q.  Mr.  Lawrence,  do  you  know  whether  it  is  more  ex¬ 
pensive  to  handle  L.  C.  L.  shipments  than  to  handle  car- 
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load  shipments,  as  a  general  proposition?  A.  Expensive 
to  us  or  to  the  railroad? 

Q.  Say  the  railroad.  A.  It  is  much  more  expensive 
to  handle  L.  C.  L.  shipments;  as  an  explanation  of  that, 
carload  shipments  are  loaded  for  them,  and  all  they  have 
to  do  is  haul  them  over  the  rails,  while  in  L.  C.  L.  ship¬ 
ments  they  have  got  to  pick  it  up,  carry  it  across  the  plat¬ 
form,  load  it,  unload  it,  maybe  deliver  it,  and  bill  each 

879  individual  shipment  as  against  billing  one  carload  of 
freight. 

Q.  And  they  have  to  send — the  railroad  has  to  send  the 
L.  C.  L.  whether  they  have  a  full  car  or  not?  A.  That  is 
correct. 

Q.  And  in  your  opinion  the  railroad  makes  more  money 
from  handling  freight  forwarder  traffic  than  they  do  from 
handling  less  than  carload  traffic  ?  A.  Considerably  more. 

Q.  Would  you  say  whether  under  present  day  conditions 
most  of  the  transportation  carried  on  for  Universal  is 
carried  on  by  rail?  A.  The  figures  for  1941  showed  more 
handled  by  rail  than  by  truck;  I  think  the  breakdown  was 
something  in  the  neighborhood  of  55  per  cent  rail  and 
45  per  cent  truck. 

•  #  •  •  • 

880  Q.  Mr.  Lawrence,  could  you  explain  the  operation 
performed  by  Universal  employees  directly,  not 

through  other  agencies?  A.  I  think  I  could  give  you  a 
resume. 

Q.  As  Mr.  Justice  Frankfurter  used  to  say,  let’s  have 
a  rapid  resume.  A.  To  answer  your  question,  Mr.  Turner, 
the  Universal  offices  are  divided  into  two  parts,  what  we 
term  as  a  traffic  department  and  an  operating  department. 
Our  traffic  department  is  made  up  of  solicitors,  Cardex 
clerk  and  a  Chief  clerk,  as  a  rule,  and  it  is  the  duty  of  the 
traffic  department  to  go  out  and  make  the  contact 

881  in  the  city,  soliciting  business,  as  we  do  most  of  our 
1  soliciting  by  personal  contact.  We  find  that  we  get 

better  results  that  way  than  through  advertising  or  cir¬ 
culars. 

Q.  You  also  advertise?  A.  We  do  some  advertising. 
The  operating  department  is  made  up  in  the  warehouse  of 
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a  foreman,  an  assistant  foreman  and  checkers  and  truck¬ 
ers,  freight  storers  and  it  is  the  duty  of  those  men  to  load 
and  unload  the  cars  or  trucks,  and  of  course  they  are  super¬ 
vised  by  foremen  in  the  warehouse  offices.  We  have  what 
we  term  0.  S.  and  D.  clerks,  over  short  and  damage  clerks, 
which  take  care  of  any  exceptions  or  damages  to  freight. 

Q.  Anything  else?  A.  We  have  route  clerks  that 
specify  the  routings  on  the  bills  of  lading,  which  go  to  the 
railroad,  so  they  will  know  how  to  load  it,  and  we  have  a 
rate  clerk  and  bill  clerk  who  make  up  these  fanfold  bills 
wdiich  I  described.  And  as  those  are  all  made  at  points  of 
origin  and  sent  through  to  destination  by  United  States 
mail  or  air  express,  in  the  local  office  proper  we  have  a 
claim  department  which  takes  care  of  the  claims  on  any 
merchandise  that  might  he  damaged,  as  we  are  responsible 
to  the  shipper,  and  consignee  for  any  claim  of  damage. 

882  They,  in  turn,  effect  the  collection  from  either  the  rail¬ 
roads  or  the  truckline,  whoever  handled  the  merchan¬ 
dise.  The  cashier’s  department  has  copies  of  these  manifold 
bills,  the  copy  marked  the  cashier’s  copy,  and  they  in  turn 
render  statements  to  the  shipper  or  consignee  on  collect 
business  and  the  shipper  on  prepaid  business,  and  are  held 
responsible  by  our  general  auditing  department  for  a  cer¬ 
tain  amount  of  money  which  they  keep  track  of  from  month 
to  month,  and  charge  to  the  station.  They  also  have  the 
work  of  banking  the  money  in  account,  Universal  accounts, 
at  the  local  bank,  and  the  cities  where  we  do  business.  That 
is  so  reported  by  the  banks  to  our  general  auditing  depart¬ 
ment  at  New  York.  We  have  stenographers  and  in  some 
cases  dictaphone  operators.  That  is  a  general  idea  of 
what  our  local  office  is  like. 

Q.  In  what  operations  are  the  bulk  of  the  employees 
engaged  ?  A.  The  biggest  percentage  are,  in  the  operating 
sense,  the  people  that  do  the  actual  handling  of  the  freight. 

Q-  You  man  the  unloading?  A.  The  unloading  and 
loading  of  the  cars  and  trucks. 

Q.  What  percentage  would  you  say? 

883  A.  Web— 
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Q.  Approximately.  A.  I  would  say  it  would  be  at 
least  25  per  cent  office  to  75  per  cent  warehouse. 

Q.  You  mean  75  per  cent  engaged  in  the  loading  and 
unloading?  A.  25  in  the  office. 

Q.  I  see.  That  of  course  is  the  same  percentage  that 
would  apply  to  the  bulk  of  all  time  spent  by  all  employees  ? 
A.  That  is  correct. 

Q.  Has  it  been  possible  by  means  of  the  forwarder  for 
the  railroad  to  retain  traffic  which  they  might  have  lost? 
A.  I  don’t  think  there  is  any  question  about  that,  Mr. 
Turner;  there  is  a  lot  of  this  tonnage  that  the  forwarder 
handles  in  carload  lots,  that  if  there  wasn’t  forwarder  serv¬ 
ice,  they  never  would  get  the  quantities  that  they  do  today. 
That  has  been  testified  to  any  number  of  times  by  railroad 
people. 

Q.  They  have  increased  it,  they  have  been  responsible 
to  a  certain  extent  for  the  increased  traffic  by  the  rail¬ 
road? 

884  A.  The  forwarders  have  been  responsible. 

Q.  Yes.  A.  Yes. 

Q.  To  a  large  extent?  A.  To  a  large  extent.  I  might 
say  that  they  seem  to  like  our  business  because  we  set  it 
up  for  them  in  carload  lots.  All  they  have  to  do  is  haul 
it  over  the  railroad  for  a  cost  per  mile  or  a  rate  per  hun¬ 
dred  and  that  rate  per  hundred  seems  to  be  considerably 
higher  than  other  carload  business.  Therefore  it  is  pretty 
lucrative  business  for  the  railroad. 


THE  EXAMINER:  Well,  I  would  like  to  ask 
885  him  whether  a  railroad  would  have  needed  the  organi¬ 
zation  which  performs  the  type  of  work  performed  by 
a  freight  forwarder. 

,  THE  WITNESS:  Well,  I  have  always  personally 
felt  that  they  could  use  an  organization  like  a  forward¬ 
ing  company  to  further  their  interest,  although  it 
would  be  pretty  hard  for  a  railroad  to  set  up  a  for¬ 
warding  company  that  would  be  as  broad  in  scope  as 
i  our  operations,  for  the  reason  that  we  operate  over  so 
many  railroads,  and  they  don’t  seem  to  be  able  to  set 
up  that  kind  of  an  organization. 
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BY  THE  EXAMINES: 

Q.  Do  the  operations  of  Universal,  handling  operations, 
differ  in  any  respect  from  operations  with  respect  to 
similar  freight  by  railroad?  A.  The  operation  is  not  a 
great  deal  different,  with  the  exception  of  the  making  into 
carload  lots  at  a  certain  minininm  or  a  certain  class,  which 
of  course  they  don’t  have  to  do. 

Q.  Do  railroads  actually  consolidate  L.  C.  L.  freight? 

A.  They  consolidate  it  into  cars  without  any  regard 
886  to  minimum. 

Q.  But  they  perform  the  same  consolidation  opera¬ 
tion  to  the  extent  that  they  have  traffic  to  do  so?  A. 
To  the  extent  they  have  the  traffic,  they  attempt  to  make 
consolidation. 

Q.  And  to  that  extent  the  operation  would  be  similar? 
A.  Is  somewhat  similar. 

Q.  Well —  A.  We  feel  we  do  a  better  job  than  they 
do.  I  think,  frankly  speaking,  most  of  the  time  that  we 
save  as  against  railroad  handling,  is  the  elimination  of 
transfers  en  route  and  better  service  through  the  terminal, 
which  is  one  thing  that  we  concentrate  on,  trying  to  move 
our  tonnage  as  quickly  as  possible,  to  the  consignee  after 
the  carrier  arrives  at  the  destination. 


887  Q.  The  express — does  the  express  company  assume 
full  responsibility  for  shipment?  A.  Yes,  they  assume 
full  responsibility  if  you  are  willing  to  pay  their  rate, 

888  for  full  responsibility. 

Q.  What  I  meant  was,  do  they  obtain  the  shipments, 
and  then  from  there  on  they  ship  it  as  they  please,  just 
as  the  forwarder  does?  A.  Yes,  sir.  I  might  say  that  in 
connection  with  express  operations,  they  handle  a  different 
type  of  business  than  we  do.  They  go  in  for  department 
store  tonnage  and  small  packages,  and  valuables  such  as 
money  and  bonds  and  securities,  and  jewelry,  and  things 
like  that,  which  we  won’t  attempt  to  handle,  as  we  handle 
more  of  a  freight  variety  as  against  the  valuables  of  that 
type. 

Q.  The  express  agency,  as  far  as  you  know,  handles — 
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holds  itself  out  to  perform  complete  transportation  serv¬ 
ice?  A.  Yes,  sir. 

Q.  And  in  that  respect  is  similar  to  a  freight  for¬ 
warder?  A.  As  far  as  that  is  concerned,  it  is  similar  to 
the  freight  forwarder. 

Q.  And  both  use  the  same  transportation  agencies,  the 
railroad  or  truck?  A.  Yes,  in  different  types  of  service. 

Ours  is  freight  service  as  against  passenger  service 
889  on  the  railroad. 

Q.  And  does  the  express  company  retain  control 
over  the  merchandise  shipped?  A.  Yes. 

Q.  And  the  freight  forwarder  does,  too?  A.  Yes. 

Q.  And  both  reserve  the  right  to  route  shipment?  A. 
Yes,  sir,  as  they  see  fit. 

Q.  Do  express  companies  consolidate  shipments?  A. 
Not  to  my  knowledge.  I  won’t  say  that  is  correct,  but  not 
to  my  knowledge. 

Q.  You  don’t  know?  A.  I  don’t  know. 

Q.  Do  the  express  companies  provide  a  pick-up  and 
delivery  service?  A.  Yes,  sir,  they  do. 


892  Q.  Will  you  describe  the  operations  performed  by 
Universal  on  behalf  of  Universal  at  Break  Bulk  points 

with  respect  to  further  rail  movements?  A.  Taking  Chi¬ 
cago  as  an  example,  which  is  one  of  our  largest  Break  Bulk 
points,  we  have  the  cars  come  into  our  terminals.  They 
are  unloaded.  The  freight  for  the  City  of  Chicago  is  de¬ 
livered  to  the  store-door  trucks.  The  freight  for  suburban 
areas  around  Chicago  is  delivered  to  the  suburban  trucks. 
Freight  for  other  cities,  such  as  Kansas  City,  Minneapolis, 
i  Omaha,  Des  Moines,  Pacific  Coast  points  is  transferred 

893  to  another  outbound  house  and  loaded  in  cars  to  these 
points.  That  is  the  general  purpose  of  a  Break  Bulk 

station. 

•  •  *  •  • 

895  Q.  Mr.  Lawrence,  in  connection  with  the  percentage 
figures  that  you  gave  me  relative  to  the  rail  and  other 
operation,  would  you  say  that  a  considerable  part  of  the 
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trucking  operations  are  performed  in  connection  with 
freight  that  has  previously  gone  by  rail  or  that  will  go 
by  rail?  A.  The  bigger  percentage  is  freight  that  has 
previously  or  will  go  by  raiL 

Q.  The  greater  percentage  of  the  truck  freight,  is  that 
right,  of  all  the  truck  freight  handled  by  Universal,  in 
other  words,  that  45  per  cent  figure  that  you  gave? 
896  A.  I  would  say  the  biggest  percentage  of  it  had 
previous  movement  by  rail. 


ME.  FRED  T.  FERNEE,  Secretary  to  Mr.  Morris  Forgash, 
President  of  Universal  Carloading  and  Distributing  Com¬ 
pany,  Inc.  and  of  United  States  Freight  Company,  there¬ 
upon  testified  at  such  hearing  in  part  as  follows : 


911  Q.  And  state  your  business  or  employment?  A.  I 
am  the  president’s  secretary,  secretary  to  Mr.  For¬ 
gash,  who  is  president  of  the  United  States  Freight.  Pre¬ 
vious  to  that  I  was  secretary  to  Mr.  Melius,  who  was  also 
Mr.  Forgash’s  predecessor  there  from  1933  to  this  time. 

Q.  As  secretary  to  Mr.  Melius,  did  you  take — were  you 
in  charge  of  all  of  the  files  in  his  office?  A.  Yes. 

Q.  Were  you  in  charge  of  writing  of  letters  and  cor¬ 
respondence  that  Mr.  Melius  had  with  others?  A.  Practi¬ 
cally  all  of  it. 

Q.  And  do  you  know  whether  or  not  it  was  Mr.  Melius ’s 
practice  to  correspond  with  the  heads  of  the  Railroads 
with  which,  the  United  States  Freight,  through  the  sub¬ 
sidiary  of  Universal  Carloading  &  Distributing  Corn- 

912  pany  did  business?  A.  Yes,  it  has  been  ever  since  I 
have  been  his  secretary,  as  the  exhibits  will  indicate. 

Q.  The  exhibits  you  refer  to  are  those  in  the  hands  of 
the  Examiner,  which  he  is  examining  and  glancing  through 
now?  A.  Yes. 

Q.  That  is  a  sheaf  of  letters?  A.  Each  file  represent¬ 
ing  correspondence  with  a  different  railroad. 
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THE 


Will  you  read  the  question, 


please  ? 

(The  pending  question  was  read  by  the  reporter,) 
Q.  Did  he  have  this  correspondence  with  the  heads  of 
the  railroads — was  it  the  practice  to  inform  these  railroads 
at  the  time  of  the  volume  of  business  that  they  had  enjoyed 
from  Universal?  A.  Yes. 

Q.  And  that  wTas  his  practice  during  all  the  time  that 
you  acted  as  his  secretary?  A.  Yes,  it  was. 

Q.  And  also  which  you  referred  to  a  moment  ago,  these 
letters  were  drawn  by  you  out  of  the  file  in  the 

913  president’s  office?  A.  Exactly. 

Q.  To  corroborate  the  statement  which  you  just 
made?  A.  Yes,  sir. 

Q.  And  they  are  now  in  the  hands  of  the  Examiner, 
being  looked  through  by  him?  A.  Yes. 

Q.  And  these  letters  indicate —  A.  These  letters  which 
you  have  just  referred  to  indicate  a  steady  correspondence 
between  Mr.  Melius  as  president  of  the  United  States 
Freight  Company  with  the  heads  of  the  Railroads  with 
which  Universal  did  business  dealing  with  the  subject  mat¬ 
ter  of  friendly  relations  between  the  Universal  and  these 
railroads,  and  the  volume  of  business  given  to  these  rail¬ 
roads  by  Universal,  and  the  nature  of  the  business?  A. 
That  is  right. 

Q.  How  many  different  files  did  you  search  through, 
and  draw  such  letters  from?  A.  Well,  I  didn’t  count  them, 
but  I  should  say  there  are  25  or  30. 

Q.  Is  it  25  or  30  railroad  correspondence  files? 

914  A.  Yes. 

MR.  PATRICK:  Now,  at  this  time,  Mr.  Examiner, 
we  feel  that  it  would  unduly  encumber  the  record  to 
place  all  of  this  correspondence  in  the  record  for  the 
purpose  of  establishing  the  statements  which  this  wit¬ 
ness  has  just  made,  and  in  order  not  to  do  so,  we  sug¬ 
gest  instead  that  Universal  Carloading  &  Distributing 
i  Company  will  hold  these  files  open  for  inspection  by 
i  the  Examiner  or  by  anybody  from  the  Railroad  Re¬ 
tirement  Board  or  any  party  to  this  proceeding,  so 
!  that  they  may,  if  they  desire,  examine  the  file  of  let- 
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ters,  and  in  that  way  they  are  not,  as  I  say,  unduly 
encumbering  the  record. 

THE  EXAMINEE:  It  win  be  done. 


MR.  MORRIS  FORGASH,  President  and  Director  of  Uni¬ 
versal  Carloading  and  Distributing  Company,  Inc.  and 
President  and  Director  of  United  States  Freight  Com¬ 
pany,  thereupon  further  testified  at  such  hearing  in  part 
as  follows: 

916  Q.  Mr.  Forgash,  I  want  to  ask  you  now,  what  is  the 
policy  of  Universal  Carloading  &  Distributing  Com¬ 
pany  in  respect  of  hiring,  discharging,  paying,  supervision 
and  direction  of  individuals  engaged  in  operations  by  Uni¬ 
versal?  A.  Personnel  of  the  Universal’s  local  offices  are 
under  the  direct  supervision  of  the  local  manager  who  hires 
and  discharges.  Necessarily  there  can  be  no  interference 
by  outsiders  with  these  functions  of  hiring,  discharging, 
supervision  and  direction  of  such  individuals  engaged  in 
Universal  operations.  Otherwise  the  morale  and  discipline 
of  the  organization  would  be  destroyed.  Outside  control 
and  direction  of  the  functions  of  business  would  be  fatal 
to  the  proper  conduct  of  the  business.  The  New  York  Cen¬ 
tral  has  never  taken -charge  of  Universal’s 

917  employees,  nor  in  any  way  attempted  to  constitute  the 
employees  of  Universal,  the  employees  of  the  New 

York  Central.  The  general  conduct  of  Universal  business 
resides  finally  in  the  authority  of  the  president,  to  whom 
the  general  supervisory  officers  are  responsible.  The  presi¬ 
dent  is  the  seat  of  final  authority  on  all  matters  affecting 
the  business  and  its  conduct.  He  in  turn  is  responsible 
to  the  Board  of  Directors  elected  by  the  stockholders.  He 
alone  with  the  advice  and  assistance  of  other  officers  of 
the  company  control  its  general  policy  and  direction.  All 
of  these  items  are  under  the  direct  supervision,  control 
and  authority  of  the  general  foreman,  superintendent,  office 
managers  and  managers  of  individual,  Universal  stations 
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under  the  direct  supervision  of  duly  appointed  officials 
of  the  general  office.  All  of  these  supervisory  officers  in 
dealing  with  employees,  must  be  governed  by  the  written 
contract  and  agreement  between  the  Universal  and  the 
Brotherhood  which  was  entered  into  on  March  16,  1935. 
This  contract  governs  almost  entirely  the  administration 
and  handling  of  Universal  employees.  About  nine  per  cent 
0f — 99  per  cent  of  whom  with  the  exception  of  the  solicita¬ 
tion  staff  and  certain  specified  exempted  positions,  all 
918  belong  to  the  Brotherhood.  There  is  not  now,  and 
never  has  been,  any  interference  with  or  control  of 
Universal  employees  by  the  New  York  Central  or  by  any¬ 
one  acting  for  or  in  their  behalf. 

Q.  Now,  Mr.  Forgash,  a  question  on  that  proposition: 
The  compensation  which  is  paid  employees  of  Universal  is 
paid  entirely  by  Universal,  is  that  correct?  A.  Yes,  sir. 

Q.  And  no  one  else  assists  Universal  in  paying  any 
compensation  to  any  of  the  employees  to  which  you  have 
referred  in  this  statement,  which  you  have  just  made? 
A.  That  is  correct. 


920  Q.  I  believe  you  stated  on  your  original  examina¬ 
tion  that  the  off-line  hauling  is  done  almost  in  its  en¬ 
tirety  by  trucks,  and  that  the  amount  of  off-line  L.C.L. 
shipment  by  railroad  constitutes  approximately  one-tenth 
of  one  per  cent?  A.  Not  exceeding  that  proportion. 


923  Q.  Where  a  full  box  car  is — A  full  carload  is  sent 
by  railroad,  that  is  considered  a  line  haul,  is  it  not? 

A.  Yes,  always. 

Q.  And  where  a  full  truckload  is  sent  by  truck  to  a 
Break  Bulk  point,  that  is  considered  a  truck  line 

924  haul?  A.  Yes. 

Q.  And  whenever  the  box  car  is  broken  down,  so 
that  the  delivery  of  parcels  or  packages  within  that  box 
car  is  accomplished  by  means  of  a  less  than  truck  load  or 
less  than  carload  shipment  to  another  point  beyond  the 
Break  Bulk  point;  that  is  an  off-line  haul?  A-  Yes,  sir. 
!  Q.  And  if  it  is  merely  carted  out  in  the  individual 
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cities  or  metropolitan  area  of  a  city,  where  the  bulk  is 
broken,  that  is  a  cartage?  A.  Yes. 

Q.  Or  local  delivery  or  pick-up?  A.  Yes. 

Q.  When  you  speak  of  suburban  or  off-line  hauling, 
which  is  the  hauling  of  individual  shipments  beyond  a 
Break  Bulk  point,  or  picking  up  before  they  arrive  at  a 
concentration  point,  that  is  what  you  mean  by  off-line 
hauling?  A.  Yes. 

Q.  Of  that  off-line  hauling,  less  than  one  tenth  of  one 
per  cent  is  done  by  railroad,  the  balance  being  done  by 
truck,  is  that  right?  A.  Yes. 

Q.  Now,  in  so  far  as  the  off-line  haul  is  concerned, 

925  I  will  ask  you  wffiat  proportion  of  that  is  done  for 
Universal  by  railroad  and  what  proportion  is  done  by 

truck?  A.  I  would  estimate  that  99-9/10  per  cent  is  per¬ 
formed  by  truck  and  1/10  of  1  per  cent  by  rail. 

Q.  Is  any  of  that  done  in  the  east?  A.  None  whatever. 
Q.  By  rail,  I  mean.  A.  None  whatever. 

Q.  And  where  there  is  the  rare  case  in  which  off-line 
hauling  is  performed  by  rail,  that  is  a  matter  of  emergency, 
generally,  in  the  west?  A.  There  are  sections  where  a 
fairly  reasonable  truck  service  is  not  available. 

Q.  And  when  you  do  off-line  hauling  by  railroad,  you 
pay  the  full  L.C.L.  rate  on  the  packages?  A.  In  all  in¬ 
stances. 

Q.  Now,  then,  going  to— now  the  off-line  hauling,  you 
have  stated  in  the  East  it  is  much  shorter  than  it  is  in 
the  West?  A.  Yes. 

Q.  What  would  you  say  would  be  the  maximum  and 
minimum  off-line  haul  performed  for  Universal  in  the 
course  of  the  shipments?  A.  I  would  estimate  that  in 
eastern  territory,  bounded  by  line  east  of  the  Missis- 

926  sippi  River,  north  of  the  Ohio  or  so-called  official  clas¬ 
sification  territory,  that  the  average  off-line  haul  does 

not  exceed  75  miles.  That  is  an  average. 


930  Q.  And  when  you  come  to  tonnage  loaded  by  rail¬ 
road  employees,  for  U.  C.  &  D.  Company,  that  refers 
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to  those  places  where  the  railroad  itself  under  its  tariff 
is  required  to  load  tonnage  for  you?  A.  Bight. 

Q.  Now,  going  to  D,  in  which  you  show  the  rail  tonnage 
i  on  which  Universal  is  given  an  unloading  or  loading 

931  allowance  in  1941  in  New  York,  you  show  153,000,000 
pounds  at  36th  Street,  that  includes  both  incoming 

and  outbound  freight?  A.  It  does. 

Q.  And  that  is  pursuant  to  the  tariff  applicable  to  the 
receiving  or  shipping  of  that  tonnage  at  its  36th  Street 
terminal?  A.  Yes. 

Q.  And  where  that  tonnage,  therefore,  is  loaded  by 
the  railroad  at  36th  Street,  or  where  the  tonnage  is  loaded 
by  Universal  at  36th  Street,  you  are  given  a  loading  or 
unloading  allowance  pursuant  to  the  provisions  of  the  ap¬ 
plicable  tariff?  A.  That  is  correct. 

Q.  The  same  applies  in  like  manner  so  far  as  the 
80,000,000  and  odd  pounds  at  the  Philadelphia  Terminal 
concern?  A.  Yes. 

Q.  Now,  the  railroad  at  Philadelphia  is  the  Reading 
Railroad,  is  that  right?  A.  Yes,  the  Reading  Railroad. 
Q.  And  what  railroad  is  it  at  the  36th  Street  station, 
in  New  York  City? 

932  A.  New  York  Central. 


937  Q.  Now,  on  M  of  this  exhibit  you  show  the  number 
of  freight  terminals  as  being  94.  Those  94  are  your 
concentration  points  in  the  various  places?  A.  That  is 
correct. 

Q.  And  83  of  the  94  are  located  on  railroad  property, 
and  the  other  11  are  on  property  off  of  railroad  property? 

THE  EXAMINER:  You  mean  adjacent  to  railroad 
property? 


938  Q.  The  terminals  are  always  located  in  a  manner  in 
which  those  terminals  can  be  used  in  connection  with 
railroad  lines,  even  when  not  on  railroad  property?  A. 
Yes. 


955  THE  EXAMINER :  Does  Universal  receive  any 
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allowances  from  any  railroads  for  services,  other  than 
loading  and  unloading,  for  example  pick  up  and  deliv¬ 
ery? 

THE  WITNESS:  No. 

THE  EXAMINER:  Their  allowances  cover  only 
loading  and  unloading? 

THE  WITNESS:  Under  appropriate  tariff. 

THE  EXAMINER:  Yes. 

THE  WITNESS:  Yes. 

THE  EXAMINER :  As  I  recall,  the  allowances  re¬ 
ceived  by  Universal  from  railroads  represent  a  very 
small  part  of  its  revenues? 

THE  WITNESS :  Very  small. 

THE  EXAMINER:  Say  less  than  1  per  cent? 

THE  WITNESS:  I  would  say  so. 

During  the  course  of  such  hearing  before  the  Examiner 
of  the  Railroad  Retirement  Board,  various  exhibits  were 
offered  and  admitted  in  evidence,  which  said  exhibits  were 
included  in  the  transcript  of  the  proceedings  before  such 
Examiner,  and  are  included  in  the  Transcript  of  the  Record 
before  the  Railroad  Retirement  Board.  Pursuant  to  the 
provisions  of  the  Stipulation  of  parties  hereinafter  set  out 
on  page  459  of  this  Joint  Appendix,  the  following  exhibits 
or  portions  of  exhibits,  have  been  selected  by  the  parties 
for  inclusion  in  this  Joint  Appendix,  provided,  however, 
that  in  the  case  of  Exhibits  Nos.  11,  12,  15  and  22,  such 
exhibits  have  not  been  copied  into  this  Joint  Appendix  for 
the  reason  that  all  of  such  exhibits  are  public  records  and 
references  to  such  records  are  made  in  lieu  thereof. 

The  designations,  “Board,”  “Employees”  and  “Uni¬ 
versal”  in  parentheses  following  the  number  of  the  exhibits, 
indicate  by  whom  such  exhibits  were  offered  in  evidence 
at  such  hearing  before  the  Examiner,  “Board”  referring 
to  the  Examiner  of  the  Railroad  Retirement  Board,  “Em¬ 
ployees”  to  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees, 
and  “Universal”  to  Universal  Carloading  and  Distributing 
Company,  Inc. 

Exhibit  No.  3  (Board)  is  part  of  the  opinion  of  the  Gen- 
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era!  Counsel  of  the  Railroad  Retirement  Board  to  such 
Board  on  August  23,  1939,  on  the  basis  to  which  Board 
Order  No.  39-548,  dated  August  24, 1939,  and  set  out  in  the 
petition  on  page  6  of  this  Joint  Appendix  refers.  Such 
Exhibit  No.  3  (Board)  was  in  part  as  follows: 

1463  Exhibit  No.  3  (Board) 

L-39-551 

Opinion  No.  1939  R.R.  87 


Memorandum 

Washington,  D.  C. 

August  23,  1939 

TO  The  Board 

FROM  The  General  Counsel 

SUBJECT  National  Carloading  Corporation 

Universal  Carloading  &  Distributing  Company, 
Inc. 

On  June  30,  1939,  in  connection  with  the  question  of 
transfers  under  Section  13  of  the  Railroad  Unemployment 
Insurance  Act,  I  rendered  to  the  Board  my  opinion  that  the 
National  Carloading  Corporation  and  the  Universal  Car¬ 
loading  &  Distributing  Company,  Inc.,  commonly  known 
as  freight  forwarding  or  carloading  companies,  have  been 
employers  within  the  meaning  of  the  Railroad  Unemploy¬ 
ment  Insurance  Act  and  the  Railroad  Retirement  Act.  I 
am  now  formally  setting  forth  the  detailed  reasons  for  the 
opinion  expressed. 

Since  efforts  to  obtain  answers  to  questionnaires  concern¬ 
ing  the  ownership,  control  and  operations  of  National  and 
Universal  failed,  opinion  on  the  status  of  National  and 
Universal  was  necessarily  based  upon  consideration  of  the 
facts  developed  by  the  Interstate  Commerce  Commission 
in  its  thorough  investigation  of  freight  forwarding  opera¬ 
tions  made  in  Freight  Forwarding  Investigation,  229  I.C.C. 
201  (October  11,  1938).  All  the  facts  herein,  unless  other¬ 
wise  indicated,  are  derived  from  the  record  and  report  of 
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the  Interstate  Commerce  Commission  in  Freight  Forward¬ 
ing  Investigation. 


It  is  my  further  opinion  that  Universal  Carloading  & 
Distributing  Company,  Inc.  has  been  an  “employer”  from 
August  28,  1935  until  at  least  June  15,  1939  as  a  company 
directly  or  indirectly  controlled  by  a  “carrier”  and  oper¬ 
ating  facilities  and  performing  services  in  connection  with 
the  transportation  of  property  by  railroad,  and 
1464  the  receipt,  delivery,  transfer  in  transit,  icing,  stor¬ 
age  and  handling  of  property  transported  by  rail¬ 
road.  Under  Section  1  (f)  of  the  Railroad  Retirement  Act, 
service  for  Universal  is  creditable  from  December  5,  1925, 
its  date  of  incorporation  in  Delaware,  to  at  least  June  15, 
1939. 

There  is  some  question  whether  Universal  has  been  under 
“carrier”  control  since  June  15,  1939.  It  appears  that  de¬ 
termination  of  the  question  of  control  since  June  15,  1939 
in  the  case  of  Universal  should  be  made  after  hearing,  and 
it  is  so  recommended. 

(S)  Lester  P.  Schoene 
General  Counsel 


Exhibit  No.  4  (Board)  is  copy  of  a  letter  dated  February 
19,  1942,  from  Norman  D.  Cann,  Acting  Commissioner  of 
Internal  Revenue,  to  McHale,  Arthur  &  Myers,  attorneys 
for  Universal  Carloading  and  Distributing  Company,  Inc., 
relating  to  the  status  of  Universal  Carloading  and  Dis¬ 
tributing  Company,  Inc.  under  the  Carriers  Taxing  Act  of 
1937,  and  is  as  follows: 

1480  Exhibit  No.  4  (Board) 

Feb.  19, 1942 

McHale,  Arthur  &  Myers, 

1006  Chamber  of  Commerce  Building, 

Indianapolis,  Indiana. 

Attention:  Mr.  Herbert  J.  Patrick. 

Sirs: 

Reference  is  made  to  your  letters  dated  December  24  and 
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27,  1941,  relating  to  the  question  of  the  status,  under  the 
Carriers  Taxing  Act  of  1937  and  Subchapter  B  of  Chapter 
9  of  the  Internal  Revenue  Code,  of  the  Universal  Carloading 
&  Distributing  Company,  Inc.,  of  Delaware  (hereinafter 
called  “Universal”),  40  Rector  Street,  New  York,  New 
York. 

This  office  has  held  that  Universal  is  an  “employer” 
within  the  meaning  of  Section  1(a)  of  the  Carriers  Taxing 
Act  of  1937  and  Section  1532(a)  of  Subchapter  B  of  Chapter 
9  of  the  Internal  Revenue  Code.  You  have  requested  recon¬ 
sideration  of  this  ruling  and,  in  this  connection,  a  confer¬ 
ence  was  held  on  December  18,  1941,  in  the  office  of  the 
Chief  Counsel  for  the  Bureau  of  Internal  Revenue,  which 
was  attended  by  Mr.  M.  Forgash,  president  of  Universal, 
and  Messrs.  McHale  and  Patrick  of  your  firm.  In  a  brief 
submitted  by  you  on  behalf  of  Universal,  it  is  contended 
that  (1)  Universal  is  not  directly  or  indirectly  owned  or 
controlled  by  one  or  more  carriers  by  railroad  subject  to 
part  I  of  the  Interstate  Commerce  Act,  or  under  common 
control  therewith,  and  (2)  Universal  does  not  operate  an 
equipment  or  facility  or  perform  a  service  in  connection 
with  the  transportation  of  passengers  or  property  by  rail¬ 
road,  or  the  receipt,  delivery*,  elevation,  transfer  in  transit, 
refrigeration  or  icing,  storage,  or  handling  of  property 
transported  by  railroad. 

A  review  of  the  facts  in  this  case  discloses  that  Universal, 
incorporated  in  Delaware  in  1925,  is  a  wholly-owned  sub¬ 
sidiary  of  the  United  States  Freight  Company  (hereinafter 
called  “U.  S.  Freight”).  U.  S.  Freight,  which  was  incor¬ 
porated  in  Delaware  in  1925,  with  an  authorized  issue  of 
capital  stock  amounting  to  100,000  no  par  value  shares, 
which  on  September  22,  1927,  was  increased  to  300,000 
shares,  is  a  holding  company  trading  in  various  operating 
freight  forwarding  and  freight  container  service  companies. 
From  1929  through  1931  the  New  York  Central  Railroad 
Company  (hereinafter  called  “Central”),  advanced  ap¬ 
proximately  $15,000,000.00  to  Merchants  Despatch,  Incor¬ 
porated  (hereinafter  called  “Merchants”),  a  wholly-owned 
subsidiary  of  Central.  The  money  so  advanced  by  Central 
to  Merchants  was  then  advanced  by  the  latter  in  the  form 
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of  a  loan  to  L.  C.  L.  Corporation  for  the  purpose  of  acquir¬ 
ing  U.  S.  Freight  stock.  It  appears  that  L.  C.  L.  was  chosen 
to  purchase  and  hold  in  its  own  name,  any  and  all  U.  S. 
Freight  stock  so  acquired.  This  sum  of  money  was  used  to 
purchase  163,676  shares  of  U.  S.  Freight  stock  or  approxi¬ 
mately  54  per  cent  of  the  outstanding  shares.  As  security 
for  this  loan  L.  C.  L.,  by  an  instrument  dated  February  1, 
1930,  agreed,  among  other  things,  to  deposit  with  Mer¬ 
chants  the  shares  of  U.  S.  Freight  stock  it  owned  as  col¬ 
lateral  ;  that  the  interest  on  the  loan  was  to  be  the  dividends 
paid  on  the  stock;  that  stock  dividends  on  the  stock  were 
to  be  deposited;  that  Merchants,  or  its  nominee,  was  to 
have  for  a  period  of  ten  years  (subject  to  an  extension  of 
five  years)  the  option  to  purchase  from  L.  C.  L.  all  the 
shares  of  stock  at  a  price  equal  to  the  loan  plus  the  interest 
accrued,  such  purchase  to  cancel  the  loan;  and  that 
1431  Merchants  was  to  exercise  the  right  of  approval  of 
any  sale  of  the  stock  by  L.  C.  L.  and  the  right  of 
the  latter  to  vote  the  stock. 

Pursuant  to  the  terms  of  a  tripartite  agreement  dated 
April  1, 1932,  between  L.  C.  L.,  Merchants,  and  the  Linden 
Securities  Corporation  (hereinafter  called  “Linden”), 
Linden  took  the  place  of  L.  C.  L.  in  connection  with  the 
transaction  hereinbefore  described  and  assumed  all  of  its 
obligations  with  respect  to  the  U.  S.  Freight  stock.  Linden 
was  incorporated  in  Delaware  on  March  29,  1932,  for  the 
express  purpose  of  assuming  L.  C.  L.’s  interest  in  the  de¬ 
posited  stock  and  the  indebtedness  to  Merchants.  The  rec¬ 
ord  discloses  that  Merchants  advanced  the  necessary  capi¬ 
tal  for  the  corporate  formation  of  Linden  and  the  ownership 
of  its  stock  vested  in  certain  employees  of  the  trust  depart¬ 
ment  of  the  Guaranty  Trust  Company  of  New  York,  such 
individuals  constituting  the  board  of  directors  and  officers 
of  Linden.  Not  only  was  Linden  formed  to  take  the  place 
of  L.  C.  L.  as  owner  of  the  U.  S.  Freight  stock,  but  it  ap¬ 
pears  that  its  sole  business  was  that  of  holding  such  stock 
and  collecting  dividends  thereon,  it  having  no  other  source 
of  revenue. 

By  the  terms  of  an  agreement  dated  November  29,  1932, 
between  Central,  Merchants,  and  the  Securities  Corpora- 
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tion  of  the  New  York  Central  Railroad  Company  (the  last- 
named  being  a  wholly-owned  subsidiary  of  Central  and 
hereinafter  called  “Securities”),  and  by  appropriate  as¬ 
signments,  Securities  assumed  all  of  the  rights  and  obliga¬ 
tions  reposing  in  Merchants  with  respect  to  the  moneys 
advanced  by  Central,  including  the  U.  S.  Freight  stock 
which  had  been  pledged.  A  concurrent  agreement  was  exe¬ 
cuted  on  November  29,  1932,  by  Linden,  Merchants,  and 
Securities  depositing  the  U.  S.  Freight  stock  held  by  Linden 
with  Securities  as  collateral  to  secure  the  indebtedness 
here  involved.  The  most  recent  development  is  that  Securi¬ 
ties  has  been  dissolved  and  all  of  its  assets  taken  over  by 
Central.  Sometime  in  April  1937  Linden  reduced  its  hold¬ 
ings  of  U.  S.  Freight  stock  by  sales  in  the  open  market,  so 
that  the  current  shares  on  deposit  with  Securities  (or  more 
recently  on  deposit  with  Central)  total  148,476,  or  approxi¬ 
mately  49.5  per  cent  of  the  outstanding  stock  of  U.  S. 
Freight. 

Section  1  of  the  Carriers  Taxing  Act  of  1937  provides, 
in  part,  as  follows: 

1  “(a)  The  term  ‘employer’  means  any  carrier  (as  de¬ 
fined  in  subsection  (i)  of  this  section),  and  any  company 
which  is  directly  or  indirectly  owned  or  controlled  by 
one  or  more  such  carriers  or  under  common  control  there¬ 
with,  and  which  operates  any  equipment  or  facility  or 
performs  any  service  (except  trucking  service,  casual 
service,  and  the  casual  operation  of  equipment  or  facili¬ 
ties)  in  connection  with  the  transportation  of  passengers 
or  property  by  railroad,  or  the  receipt ,  delivery ,  eleven 
tion ,  transfer  in  transit,  refrigeration  or  icing,  storage, 
or  handling  of  property  transported  by  railroad,  *  *  V’ 
(Italics  supplied.) 

The  provisions  of  Section  1532(a)  of  Subchapter  B  of 
Chapter  9  of  the  Internal  Revenue  Code  are  the  same  as 
those  quoted  above. 

1482  Referring  to  your  first  contention,  it  is  believed  es¬ 
sential  to  consider  the  question  therein  presented  in 
the  light  of  the  situation  as  it  existed  prior  to  the  execution 
of  the  trust  agreement  on  June  16,  1939,  and  after  such 
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date.  The  discussion  immediately  following  is  limited  to 
the  relationship  between  the  parties  prior  to  the  trust 
agreement. 

The  Bureau  has  consistently  taken  the  position  that  the 
degree  of  control  which  may  be  exercised  through  owner¬ 
ship  of  stock  is  sufficient  to  meet  the  requirements  of  the 
above-cited  provisions  of  law.  In  the  instant  case,  49.5  per 
cent  of  the  stock  of  U.  S.  Freight,  the  parent  of  Universal, 
was  owned  by  Central  through  Securities,  its  wholly-owned 
holding  subsidiary.  The  various  transactions  which  took 
place  involving  the  purchases  and  assignments  of  U.  S. 
Freight  stock  with  money  originally  advanced  by  Central, 
as  hereinbefore  outlined,  have  not  operated,  in  the  opinion 
of  this  office,  to  divest  Central  of  ownership  of  the  stock 
and,  concomitantly,  indirect  control  of  Universal.  In  fact, 
the  entire  history  of  the  relationship  between  all  of  the 
parties  and  the  incidents  attendant  upon  the  creation  and 
formation  of  the  various  holding  companies,  each  one  serv¬ 
ing  substantially  as  a  “dummy”  corporation  and  merely  as 
a  conduit  of  title  in  the  U.  S.  Freight  stock,  leads  to  a  con¬ 
clusion  that  all  of  these  transactions  served  to  buttress  and 
accentuate  the  control  of  Universal,  among  others,  by  Cen¬ 
tral  prior  to  the  trusteeing  of  the  stock.  Moreover,  such 
control  is  not  lacking  because  the  amount  of  stock  involved 
is  something  less  than  a  majority  interest  since  it  is  a  uni¬ 
fied  minority  interest  centralized  in  one  party  thereby  giv¬ 
ing  such  party  (Central)  in  effect  virtual  control.  It  further 
appears  from  information  made  available  to  this  office  that 
the  holdings  of  U.  S.  Freight  stock  other  than  Central’s  are 
divided  among  numerous  owners  (including  the  general 
public)  and,  therefore,  are  not  unified  in  such  a  way  as  to 
defeat  the  control  of  Central.  The  views  of  this  office  are 
ably  supported  by  the  decision  of  the  Interstate  Commerce 
Commission  in  Freight  Forwarding  Investigation ,  229 
I.C.C.  201,  in  which  the  following  findings  of  fact  were 
made: 

“Major  findings  of  fact. — 


“(2)  The  New  York  Central  owns  through  its  subsidi¬ 
aries  about  49.5  percent  of  the  capital  stock  of  the  Univer- 
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sal,  and  at  the  annual  meeting  of  the  stockholders  of  the 
Universal  next  preceding  the  close  of  the  hearings  in  this 
proceeding  the  New  York  Central’s  subsidiary  voted  sub¬ 
stantially  75  percent  of  the  voting  stock  of  the  Universal 
at  such  meeting.  Thus,  the  New  York  Central  effectively 
controls  the  Universal. 

“  (3)  The  New  York  Central  gained  control  of  the  Uni¬ 
versal  for  the  purpose  of  insuring  the  shipment  of  for¬ 
warder  freight  over  its  lines,  and  the  Universal  is  serving 
the  purpose  thus  intended  by  the  New  York  Central. 


1483  “(5)  The  New  York  Central,  through  stock  owner- 
i  ship  and  working  relations  as  described  in  this  report, 
controls  or  dominates  the  Universal  so  as  to  constitute  the 
latter  a  mere  agency  or  instrumentality  of  the  New  York 
Central  for  the  consolidation  of  less-than-carload  shipments 
into  carloads,  *  *  #. 


Further  support  for  a  finding  of  control  by  Central  over 
Universal  is  revealed  by  certain  statistics  relative  to  Uni¬ 
versal  ’s  business  set  forth  in  your  brief  and  submitted  dur¬ 
ing  the  conference  held  on  December  18,  1941.  Of  the  total 
rail  business  transacted  by  Universal  during  the  years 
1936,  1937,  1938  and  1939,  the  portion  thereof  diverted  to 
Central  approximated  40  per  cent  for  each  such  year. 
Despite  the  fact  that  the  volume  of  Universal’s  rail  business 
has  been  declining  since  1935,  it  appears  nevertheless  that 
the  percentage  of  Central’s  share  of  such  business  has  re¬ 
mained  static.  Such  a  condition  lends  credence  to  the  find¬ 
ing  of  the  Interstate  Commerce  Commission  in  the  above- 
quoted  item  (3),  in  which  finding  this  office  is  in  accord. 

By  the  terms  of  an  indenture  made  June  16, 1939,  between 
Linden,  Securities,  and  one  Meyer,  and  an  agreement  made 
June  15,  1939,  between  Securities  and  Linden,  Securities 
and  Linden  placed  in  Meyer,  as  trustee,  the  right  to  vote 
the  U.  S.  Freight  stock  formally  owned  by  Linden  and 
pledged  as  collateral  for  the  indebtedness  to  Securities.  It 
is  recited  in  the  agreement  that  because  Securities  believes 
the  conclusions  and  major  findings  of  fact  of  the  Interstate 
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Commerce  Commission  in  Freight  Forwarding  Investiga¬ 
tion ,  supra,  to  the  effect,  among  other  things,  that  Central 
controlled  Universal,  to  be  in  error,  Securities  and  Linden, 
for  the  purpose  of  eliminating  any  claim  of  control  or  par¬ 
ticipation  in  control  of  U.  S.  Freight,  or  any  of  its  sub¬ 
sidiaries  or  affiliates,  on  the  part  of  Central,  had  deter¬ 
mined  to  assign  and  transfer  to  the  trustee  the  claim  and 
chose  in  action  represented  by  the  indebtedness  of  Linden 
to  Securities,  the  stock  held  as  security  therefor,  and  all 
other  rights  of  Securities  under  the  various  agreements 
hereinbefore  described.  Briefly,  the  trust  so  created  pro¬ 
vides  (1)  transfer  and  assignment  of  the  chose  in  action 
represented  by  the  indebtedness  of  Linden  to  Securities; 
(2)  delivery  of  the  U.  S.  Freight  stock  to  the  trustee,  al¬ 
though  still  held  in  the  name  of  Linden,  upon  request  of  the 
trustee,  is  to  deliver  to  the  trustee,  or  to  his  nominee  or 
nominees,  suitable  powers  of  attorney  or  proxies,  with  full 
power  of  substitution  and  revocation,  authorizing  the  trus¬ 
tee  to  vote  or  give  any  consents  in  respect  of  the  deposited 
stock;  and  to  pay  over  to  the  trustee  all  cash  and  stock 
dividends  declared  by  U.  S.  Freight;  (3)  that  the  trustee 
is  empowered,  either  in  person  or  by  proxy,  to  vote  and  to 
issue  such  consents  in  respect  of  the  deposited  stock  as  in 
the  judgment  of  the  trustee  will  serve  the  best  interests  of 
U.  S.  Freight,  such  action  to  be  free  from  any  participation 
in  or  control  or  suggestion  by  Securities  or  Linden,  or  by 
any  officer  or  director  or  either  thereof,  or  by  any  corpora¬ 
tion  affiliated  with  Securities  or  Linden,  or  by  any  officer 
or  director  of  any  such  corporation;  (4)  that  the  dividends 
on  U.  S.  Freight  stock  received  by  the  Trustee  are  to  be 
paid  over  to  Securities,  less  costs  and  expenses;  (5)  that 
the  trustee  is  given  authority  to  sell  or  transfer  all  or  any 
part  of  the  deposited  stock  as  he  shall  deem  advisable  (not, 
however,  below  $50.00  per  share,  without  the  approval  of 
Securities),  provided  such  purchaser  or  transferee 
1484  shall  not  be  in  control  of  or  controlled  by  Securities, 
or  any  of  its  affiliates,  or  acting  in  conjunction  with 
any  person  or  corporation  with  a  view  of  creating  such  con¬ 
trol,  and  that  the  proceeds  of  such  sale  shall  be  paid  over  to 
Securities  thus  reducing,  less  expenses  in  connection  with 
the  sale,  the  indebtedness  of  Linden  to  Securities;  (6)  that 
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if,  by  reason  of  statutory  enactment,  the  decision  of  a  court 
of  competent  jurisdiction,  or  changed  circumstances ,  the 
objection  of  the  Interstate  Commerce  Commission  (as 
voiced  in  Freight  Forwarding  Investigation ,  supra,)  is 
obviated,  the  deposited  stock,  at  the  election  of  Securities, 
is  to  be  delivered  by  the  trustee  to  Securities  or  to  its  nomi¬ 
nee  or  nominees;  (7)  that  the  trust  shall  continue  during 
the  lives  of  the  president  of  Securities  and  the  president  of 
Linden,  and  the  survivor  of  them,  but  shall,  in  any  event, 
terminate  upon  the  expiration  of  ten  years  from  the  date  of 
the  instrument;  (8)  that  the  liabilities  of  the  trustee  will 
be  confined  to  those  set  forth  in  the  trust,  with  provisions 
made  as  to  the  trustee’s  compensation,  methods  of  account¬ 
ing,  and  his  right  to  resign,  and  that  in  case  of  his  decease 
or  resignation,  provision  is  made  for  the  appointment  by 
Securities  of  a  new  trustee  with  like  powers  and  subject  to 
like  conditions;  and  (9)  that  the  successors  and  assigns  of 
Securities  and  Linden  shall  be  included,  and  that  the  trus¬ 
teeship  shall  inure  to  the  benefit  of  and  be  binding  upon 
such  successors  and  assigns. 

In  considering  the  question  of  whether  the  transfer  of 
49.5  per  cent  of  the  U.  S.  Freight  stock  to  a  trustee  has 
materially  altered  the  status  of  Universal  for  purposes  of 
the  provisions  of  law  here  involved,  it  appears  that  the  only 
substantial  change  in  the  relationship  is  that  the  technical 
right  to  vote  the  stock  of  Universal  now  resides  in  the  trus¬ 
tee  rather  than  in  Central.  Nevertheless,  49.5  per  cent  of 
the  stock  of  U.  S.  Freight  is  still  indirectly  owned,  benefi¬ 
cially  at  least,  by  Central.  Since  the  trust  agreement 
purports  to  do  nothing  more  than  give  the  trustee  the  bare 
right  to  vote  stock  (recited  in  the  agreement  to  “serve  the 
best  interests  of  U.  S.  Freight”),  such  right  does  not  make 
the  trustee  the  independent  owner  and  operator  of  the  bus¬ 
iness  of  U.  S.  Freight.  Central  retains  the  equitable  owner¬ 
ship  of  the  stock,  dividends  accruing  therefrom  are  payable 
to  Central,  and  the  power  of  sale,  with  minor  limitation,  is 
subject  to  the  approval  of  Central  through  Securities. 

The  provision  of  the  trust  agreement  empowering  the 
trustee  to  sell  independently  the  shares  of  stock  deposited 
with  him  is,  for  all  intents  and  purposes,  of  little  effect  be- 
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cause  of  the  necessity  of  Central’s  approval  of  sales  for  less 
than  $50.00  per  share.  The  records  of  this  office  disclose 
that  as  of  March  15, 1930,  which  is  as  near  February  1, 1930, 
the  date  of  the  loan  agreement  between  Merchants  and 
L.  C.  L.  Corporation,  as  such  records  reveal,  the  market 
value  of  U.  S.  Freight  stock  was  at  a  high  of  $88.00.  Upon 
the  basis  of  such  value,  the  163,676  shares  pledged  were 
adequate  collateral  for  the  loan  from  Merchants  to  L.  C.  L. 
Corporation.  Since  that  time,  however,  the  value  of  the 
stock  has  declined  so  that  on  June  16,  1939,  the  date  of  the 
trust  agreement,  its  market  value  had  a  high  of  $7.25  and 
a  low  of  $6.50  per  share.  During  the  year  1939,  the  market 
value  of  the  stock  attained  a  high  of  $14.00  and  a  low  of 
$5.25  per  share.  The  conclusion  to  be  drawn  from  the  fore¬ 
going  is  that  the  possibility  of  unrestricted  sales  by  the 
trustee  of  the  deposited  stock,  under  the  limitation  stated 
in  the  agreement,  is  remote. 

1485  The  provisions  of  the  trust  agreement  (in  particular 
the  SIXTH  and  NINTH)  relating  to  the  continuance 
of  the  trust  and  the  trustee’s  tenure  of  office  are  vague  and 
indecisive.  Under  such  circumstances  this  office  is  of  the 
opinion  that  for  the  purposes  of  the  question  here  involved 
a  reasonable  interpretation  of  such  provisions  in  the  light 
of  all  facts  involved  and  prior  transactions  may  be  made. 
It  appears  that  the  trust  may  be  terminated  at  any  time 
by  agreement  of  the  parties.  Furthermore,  the  language  of 
the  SIXTH  paragraph,  aside  from  other  conditions  stated 
therein,  can  be  interpreted  to  vest  in  Central  the  power  to 
decide  when  and  in  what  event  “changed  circumstances” 
shall  obviate  the  objections  of  the  Interstate  Commerce 
Commission  to  the  holding  of  the  deposited  stock  by  Securi¬ 
ties  and  to  request  the  assignment  and  transfer  of  any  part 
or  all  of  the  deposited  stock  from  the  trustee.  Further,  it 
is  to  be  noted  that  the  trustee  has  no  interest  adverse  to 
that  of  Central.  In  providing  the  trustee  with  reasonable 
compensation  for  his  services  and  according  him  a  lien  up¬ 
on  the  corpus  of  the  trust  estate  with  respect  to  such  com¬ 
pensation,  Securities  did  not  create  an  adverse  interest  in 
the  trustee.  It  is  not  unreasonable  to  assume  ,  that,  if  the 
trustee’s  total  compensation  under  the  agreement  were 
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paid,  lie  would  have  no  material  interest  in  insisting  that 
the  agreement  be  continued.  Thus  by  making  an  adjust¬ 
ment  in  respect  of  the  trustee’s  compensation,  Central 
might  for  all  material  purposes  terminate  the  trust  agree¬ 
ment  at  any  time.  In  event  of  the  trustee’s  death  or  resig¬ 
nation  or  other  incapacitation  Securities  is  empowered  to 
appoint  a  new  trustee.  However,  it  is  not  mandatory  on 
Securities  to  make  the  appointment,  nor  does  the  trust 
agreement  contain  any  provision  under  which  the  exer¬ 
cise  of  this  power  of  appointment  is  enforceable  against 
Central  or  Securities,  nor  are  there  any  parties  other  than 
Central  who  have  any  material  interest  in  maintaining  the 
trust  agreement.  Thus  upon  the  happening  of  any  of  the 
foregoing  contingencies,  or  by  agreement  with  the  trustee, 
Central  can  terminate  the  trust.  A  summation  of  the  fore¬ 
going  factors,  when  viewed  in  the  light  of  the  relationship 
of  the  parties  prior  to  the  execution  of  the  trust  agreement, 
evidences  potential  control  on  the  part  of  Central  over  Uni¬ 
versal,  which  potential  control  is  capable  of  being  trans¬ 
lated  into  effective  actual  control.  Accordingly,  it  is  held 
that  since  the  execution  of  the  trust  agreement  Universal 
is  “indirectly  owned  or  controlled ’ ’  by  Central  for  purposes 
of  the  Carriers  Taxing  Act  of  1937  and  Subchapter  B  of 
Chapter  9  of  the  Internal  Revenue  Code. 

Universal  is  engaged  in  assembling,  forwarding,  and  dis¬ 
tributing,  shipments  of  freight  which  move  between  points 
in  the  United  States  by  rail,  by  highway  motor  truck,  or  by 
water,  or  partly  by  truck  and  partly  by  rail  or  water,  main¬ 
taining  offices  in  thirty-six  States.  The  general  practice  of 
the  forwarder  is  to  assemble  into  carload  lots  numerous 
shipments  of  merchandise  from  individual  consignors.  It 
tenders  the  shipments  to  the  rail  lines  as  a  carload  and  pays 
the  carload  rate.  At  destination  it  distributes  the  individual 
consignments  to  the  ultimate  consignees  for  whom  they 
are  intended.  The  forwarder  determines  in  each  instance 
the  character  of  transportation  facilities  to  be  employed,  as 
well  as  the  route  of  movement.  The  choice  is  usually  in¬ 
fluenced  by  the  relative  dispatch  and  cost  of  service  avail¬ 
able.  Each  forwarder  endeavors  to  concentrate  its  flow  of 
traffic  into  the  minimum  practicable  number  of  arteries  or 
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channels,  and  frequently  one  railroad  is  selected  to  handle 
all  shipments  between  two  important  cities.  Rail  forwarder 
traffic  is  confined  largely  to  long-haul  interstate 
1486  shipments.  Comparatively  little  of  this  traffic  is 
moved  less  than  350  miles,  and  the  average  haul  ap¬ 
proximates  750  miles. 

With  respect  to  the  second  contention  advanced,  your 
attention  is  again  invited  to  the  findings  of  the  Interstate 
Commerce  Commission  in  Freight  Forwarding  Investiga¬ 
tion,  supra ,  wherein  it  was  stated  (p.  304) :  “We  further 
find  that  the  forwarder  [Universal,  among  others]  as  de¬ 
scribed  upon  the  record,  in  its  relation  to  the  public,  has 
characteristics  of  a  common-carrier  transportation  agency 
*  *  The  opinion  further  recommends  that  the  respond¬ 
ent  carriers  by  railroad  themselves  should  provide  the  same 
facilities  as  the  forwarding  companies  for  the  handling  of 
less-than-carload  freight.  Since  the  Interstate  Commerce 
Commission  recognizes  that  the  entire  business  of  collect¬ 
ing  and  consolidating  less-than-carload  shipments  could 
and  should  be  lawfully  carried  on  by  the  railroads  them¬ 
selves,  it  follows  that  an  agency  or  instrumentality  other 
than  a  carrier  by  railroad,  such  as  Universal,  carrying  on 
such  activities  is  engaged  in  operating  equipment  and 
facilities  and  performing  a  service  in  connection  with  the 
transportation  of  property  by  railroad,  or  the  receipt,  de¬ 
livery,  transfer  in  transit,  storage,  or  handling  of  property 
transported  by  railroad. 

In  its  operations  as  a  forwarder  Universal  performs  those 
functions  regularly  performed  by  a  railroad  in  handling 
its  less-than-carload  traffic.  Universal  holds  itself  out  to 
the  public  by  schedules,  advertisements,  solicitations,  and 
otherwise,  to  perform  substantially  the  same  services  that 
railroads  affording  collection  and  delivery  services  hold 
themselves  out  to  perform.  Its  published  rates  and  sched¬ 
ules  are  filed  with  the  Interstate  Commerce  Commission. 
The  individual  merchandise  shipments  of  small  shippers 
solicited  by  Universal  are,  by  its  arrangements,  collected 
from  outlying  territories  and  concentrated  at  its  central 
freight  house  which  is  usually  a  railroad’s  freight  house 
located  on  the  railroad’s  premises.  At  the  freight  house, 
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after  such  individual  storage  as  is  necessary,  the  various 
shipments  are  inspected,  sorted,  and  classified  according  to 
destination.  The  forwarding  company  either  loads,  some¬ 
times  under  a  tariff  allowance  from  the  railroad,  the  classi- 
fied  shipments  into  railroad  cars  which  have  been  spotted 
according  to  daily  layouts  prepared  by  the  forwarder  or 
supervises  railroad  employees  in  the  loading  of  shipments 
into  railroad  cars.  Routing  of  the  loaded  railroad  cars  over 
various  railroads  is  done  by  Universal  and  frequently 
freight  in  transit  is  transferred  at  railroad  facilities  from 
railroad  car  to  railroad  car  by  the  forwarder.  At  break- 
bulk  railroad  points,  Universal  unloads,  sometimes  for  a 
tariff  allowance,  or  supervises  railroad  employees  who  un¬ 
load.  Frequently  individual  shipments  proceed  by  rail  from 
the  break-bulk  points  under  Universal ’s  billing  and  its  gen¬ 
eral  supervision.  At  destination,  after  such  incidental  stor¬ 
age  as  is  necessary,  Universal  arranges  for  local  delivery. 
In  so  far  as  the  actual  services  of  employees  are  concerned, 
the  main  operation  of  Universal  is  apparently  loading  and 
unloading  of  less-than-carload  merchandise.  The  loading 
and  unloading,  whether  less-than-carload  or  carload,  has 
always  been  recognized  as  an  essential  part  of  railroad 
transportation.  The  detailed  operations  of  Universal  in 
providing  for  collection  and  delivery,  the  transfer  of  freight 
between  stations,  the  routing  of  rail  traffic,  and  the  solici¬ 
tation  of  freight  are,  in  the  language  of  the  Interstate  Com¬ 
merce  Commission,  like  loading  and  unloading,  “funda¬ 
mentally  railroad  services.  ”  The  conclusion  that  Universal 
is  performing  services  in  connection  with  the  re- 
1487  ceipt,  delivery,  transfer  in  transit,  storage,  or  han¬ 
dling  of  property  by  railroad,  is  in  accord  with 
prior  Bureau  rulings  on  the  subject.  (See  C.T.  13,  C.B. 
1938-2,  347  and  C.T.  16,  C.B.  1939-1,  317.) 

The  statement  in  vour  brief  (p.  43)  relative  to  the  annual 
decrease  since  1935  in  rail  business  and  the  concurring  in¬ 
crease  in  motor  truck  business  has  been  noted.  It  appears, 
nevertheless,  that  the  rail  business  of  Universal  still  repre¬ 
sents  a  substantial,  if  not  the  principal,  part  of  its  total 
business.  In  any  event  the  amount  of  rail  business  trans¬ 
acted  is  of  sufficient  volume  to  warrant  the  conclusion  that 
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such  activity  constitutes  a  service  in  connection  with  rail¬ 
road  transportation. 

It  is  the  opinion  of  this  office,  therefore,  that  Universal 
Carloading  &  Distributing  Company,  Inc.,  was  prior  to 
June  15,  1939,  and  is  at  present  a  company  indirectly  con¬ 
trolled  by  a  carrier  by  railroad  subject  to  part  I  of  the 
Interstate  Commerce  Act,  viz.,  the  New  York  Central  Rail¬ 
road  Company,  and  is  operating  equipment  and  facilities 
and  performing  a  service  in  connection  with  the  transpor¬ 
tation  of  property  by  railroad  and  the  receipt,  delivery, 
transfer  in  transit,  storage,  or  handling  of  property  trans¬ 
ported  by  railroad.  Accordingly,  it  is  held  that  Universal 
is  an  “  employer  ”  for  the  purposes  of  the  taxes  imposed 
by  the  Carriers  Taxing  Act  of  1937  and  Subchapter  B  of 
Chapter  9  of  the  Internal  Revenue  Code. 

Respectfully, 

(Signed)  Norman  D.  Cann 
Acting  Commissioner. 

cc  Collector, 

Customhouse, 

New  York,  New  York. 

Exhibit  No.  6  (Universal)  is  copy  of  an  agreement  dated 
February  1,  1930,  between  Merchants  Despatch,  Incorpor¬ 
ated,  and  the  L.  C.  L.  Corporation,  and  is  as  follows-: 
1493  Exhibit  No.  6  (Universal) 

AGREEMENT 

Agreement  made  this  1st  day  of  February,  1930  between 
the  Merchants  Despatch,  Incorporated,  hereinafter  called 
Merchants  Despatch,  and  the  L.  C.  L.  Corporation,  herein¬ 
after  called  the  L.C.L. 

Whereas,  the  L.C.L.  is  indebted  to  the  Merchants  Des¬ 
patch  in  the  sum  of  $13,703,655.53,  and 

Whereas,  the  parties  desire  that  the  aforesaid  loan  be 
fully  secured; 

NOW,  THEREFORE,  it  is  agreed  as  follows: 

First,  The  L.C.L.  agrees  to  deposit  with  the  Merchants 
Despatch  said  shares  of  stock  as  collateral  security  for  the 
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aforesaid  loan.  The  L.C.L.  agrees  to  execute  all  powers  of 
attorney  and  other  instruments  necessary  to  secure  to  the 
Merchants  Despatch  the  possession,  as  pledgee,  of  said 
shares  of  stock. 

Second,  It  is  agreed  that  the  interest  on  the  aforesaid 
loan,  shall  equal  the  dividends  received  by  the  L.C.L.  on 
the  aforesaid  stock,  and  that  such  interest  shall  be  paid  by 
the  L.C.L.  to  the  Merchants  Despatch  contemporaneously 
with  the  receipt  by  the  L.C.L.  of  such  dividends.  Any  stock 
dividends  which  may  be  received  by  the  L.C.L.  as  the  re¬ 
sult  of  its  ownership  of  said  shares  of  stock  shall  be  added 
to  and  deposited  with  the  aforesaid  shares.  Rights  to  sub¬ 
scribe  for  additional  stock  shall  be  exercised  by  the  L.C.L. 

and  stock  so  acquired  deposited  with  the  Merchants 
1494  Despatch  under  the  same  terms  and  conditions  as 
herein  provided,  the  Merchants  Despatch  to  loan  to  the 
L.C.L.  such  sums  of  money  as  may  be  necessary  to  take  up 
such  additional  stock,  which  sums  of  money  so  loaned  shall 
be  added  to  and  considered  as  part  of  the  loan  secured 
hereunder. 

Third,  Merchants  Despatch,  or  its  nominee,  shall  have 
the  right,  on  or  before  the  1st  day  of  February,  1940,  to 
purchase  from  the  L.C.L.  all  shares  of  stock  deposited 
under  this  agreement  and  shall  pay  therefor  an  amount 
equal  to  the  aforesaid  loan  and  the  interest  due  from  the 
L.C.L.  to  the  Merchants  Despatch  thereon  at  the  date  of 
purchase.  The  right  to  purchase  said  stock  deposited  under 
this  agreement  may  be  extended  for  an  additional  period  of 
five  years,  upon  the  election  of  the  Merchants  Despatch, 
provided  the  Merchants  Despatch  shall  notify  the  L.C.L. 
of  such  election  thirty  days  prior  to  the  1st  day  of  Feb¬ 
ruary,  1941.  The  Merchants  Despatch  shall  not  have  the 
right  to  purchase  any  amount  of  said  stock  less  than  the 
entire  amount  deposited  under  this  agreement. 

Fourth,  If  the  Merchants  Despatch  shall  not  within  the 
time  prescribed  exercise  its  right  to  purchase  the  aforesaid 
stock,  the  L.C.L.  may  thereafter,  if  it  so  elects,  sell  all  of 
the  aforesaid  shares  of  stock  so  deposited  under  this  agree¬ 
ment  and,  provided  such  sale  is  made  at  such  time  and  in 
such  manner  and  at  such  prices  as  may  be  agreed  to  by  the 
Merchants  Despatch,  the  Merchants  Despatch  shall  accept 
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the  proceeds  of  the  sale  of  said  stock,  whatever  they  may 
be,  in  full  satisfaction  and  payment  of  the  aforesaid  loan. 
The  L.C.L.  shall  notify  the  Merchants  Despatch  of  its  elec¬ 
tion  to  make  such  sale  within  30  days  after  the  expi- 

1495  ration  of  time  herein  prescribed  for  the  exercise  by 
the  Merchants  Despatch  of  its  right  to  purchase  the 

aforesaid  stock.  If  the  Merchants  Despatch  shall,  prior 
to  the  expiration  of  said  prescribed  time,  notify  the 
L.C.L.  in  writing  of  its  intention  not  to  exercise  the  right 
to  purchase  the  aforesaid  shares,  said  date  of  notification 
shall,  for  the  purposes  of  this  paragraph,  be  treated  as 
marking  the  expiration  of  the  time  prescribed  as  aforesaid. 
If  the  L.C.L.  does  not  elect  to  sell  the  aforesaid  shares  of 
stock  as  herein  provided,  such  election  to  be  made  within  30 
days  after  the  expiration  of  the  prescribed  time,  as  afore¬ 
said,  the  L.C.L.  shall,  within  an  additional  period  of  60 
days,  pay  the  aforesaid  loan  in  full  with  such  an  adjustment 
as  to  interest  as  will  cause  the  Merchants  Despatch  to  re¬ 
ceive  a  total  amount  of  interest  payment  equal  to  simple 
annual  interest  at  6  per  cent,  on  the  aforesaid  loan  during 
the  entire  period  thereof.  Upon  such  payment  of  principal 
and  interest,  the  Merchants  Despatch  shall  thereupon  de¬ 
liver  to  the  L.C.L.  all  of  the  shares  of  stock  covered  by  this 
agreement. 

Fifth,  The  L.C.L.,  as  owner,  shall  have  the  right  to  vote 
on  or  to  give  any  consent  in  respect  of  the  pledged  shares 
of  stock  for  all  purposes  not  inconsistent  with  the  provi¬ 
sions  or  purposes  of  this  agreement,  provided,  however, 
that  in  case  of  a  proposed  consolidation,  merger,  sale,  re¬ 
organization,  mortgage,  lease  or  other  proposed  action 
materially  affecting  the  United  States  Freight  Company,  or 
its  capital  structure,  assets,  or  property,  then  the  L.C.L. 
shall  in  respect  of  such  proposals  take  such  action  as  shall 
appear  advisable  subject  to  the  approval  of  the  Merchants 
Despatch. 

1496  Sixth,  In  case  of  the  payment  in  full  of  the  loan  by 
the  L.C.L.  prior  to  the  expiration  of  the  period  during 

which  the  Merchants  Despatch  has  the  right  to  purchase 
said  stock,  the  said  stock  shall  upon  such  payment  be  de¬ 
posited  in  a  Trust  Company  of  the  City  of  New  York 
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approved  by  the  Merchants  Despatch  and  the  L.C.L.,  to  be 
held  by  said  Trust  Company  pending  the  exercise  of  said 
option  or  the  expiration  of  said  option  period,  as  the  case 
may  be;  and  in  such  case  upon  the  exercise  of  said  option 
of  purchase,  said  stock  (together  with  any  additional  stock 
acquired  through  stock  dividend  or  the  exercise  of  rights) 
shall  be  transferred  to  the  Merchants  Despatch  or  its  nomi¬ 
nee  upon  payment  of  a  sum  equal  to  the  principal  of  said 
loan  so  paid,  plus  such  additional  sum  with  interest  as  may 
have  been  paid  by  the  L.C.L.  (not  obtained  through  ad¬ 
vances  by  the  Merchants  Despatch)  in  the  acquisition  of 
additional  stock  through  the  exercise  of  rights  and  less 
any  sums  received  for  any  rights  sold,  subsequent  to  the 
time  of  payment  of  said  loan;  and  in  such  case  upon  the 
expiration  of  said  option  period  without  the  exercise  of 
said  option  of  purchase,  said  stock  shall  be  delivered  to  the 
L.C.L.  free  from  said  option  to  purchase,  upon  payment  to 
the  Merchants  Despatch  with  interest  of  any  moneys,  if 
any,  advanced  by  it  hereunder  for  the  purpose  of  the  acqui¬ 
sition  of  additional  stock  through  the  exercise  of  rights 
subsequent  to  the  time  of  payment  of  said  loan. 

Seventh,  This  agreement  shall  enure  to  the  benefit  of 
and  be  binding  upon  the  successors  and  assigns  of  the 
parties  hereto  provided  that  no  assignment  shall  be  made 
by  the  L.C.L.  without  the  written  consent  of  the  Merchants 
Despatch  first  had  and  obtained. 

1497  IN  WITNESS  THEREOF,  the  parties  hereto  have 
caused  the  execution  of  this  agreement  the  day  and 
vear  first  above  written. 

MERCHANTS  DESPATCH,  INCORPORATED, 
By  MARTIN  J.  ALGER 
(SEAL)  President. 

Attest: 

E.  F.  STEPHENSON, 

Secretary. 

L.  C.  L.  CORPORATION, 

By  WM.  T.  HOOPS 
(SEAL)  President. 

Attest: 

F„  J.  HALL 
Secretary. 
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Exhibit  No.  7  (Universal)  is  a  copy  of  an  agreement 
dated  April  1,  1932,  between  the  L.C.L.  Corporation,  Mer¬ 
chants  Despatch,  Incorporated,  and  Linden  Securities  Cor¬ 
poration,  and  is  as  follows: 

1498  Exhibit  No.  7  (Universal) 

AGREEMENT  made  and  executed  this  first  day  of 
April,  1932  in  the  City  of  Wilmington,  State  of  Delaware, 
between  THE  L.  C.  L.  CORPORATION,  herein  called  the 
L.  C.  L.,  the  MERCHANTS  DESPATCH,  INCORPO¬ 
RATED,  herein  called  the  Merchants  Despatch,  and  LIN¬ 
DEN  SECURITIES  CORPORATION,  herein  called  the 
Purchaser; 

WHEREAS,  the  L.  C.  L.  and  the  Merchants  Despatch  by 
agreement  dated  February  1st,  1930,  a  copy  of  which  is 
hereto  attached,  did  provide  for  the  securing  of  certain 
indebtedness  of  the  L.  C.  L.  to  the  Merchants  Despatch  by 
the  deposit  of  certain  shares  of  stock  of  the  United  States 
Freight  Company  as  collateral  security  for  said  indebted¬ 
ness;  and 

WHEREAS,  said  agreement  of  February  1st,  1930  did 
further  provide  that  the  interest  payable  upon  said  in¬ 
debtedness  should  be  equal  to  the  dividends  declared  on  the 
deposited  stock  and  that  the  Merchants  Despatch  or  its 
nominee  should  have  the  right  on  or  prior  to  the  date  there¬ 
in  mentioned  to  purchase  from  the  L.  C.  L.  the  deposited 
stock  upon  the  payment  therefor  of  an  amount  equal  to  the 
aforesaid  indebtedness  and  the  interest  due  thereon,  it 
being  further  provided  that  in  case  the  Merchants  Des¬ 
patch  should  not  exercise  its  right  of  purchase  within  the 
time  limited  by  the  agreement,  then  the  L.  C.  L.  might 
thereafter  sell  said  shares  of  stock  at  such  time,  in  such 
manner  and  at  such  prices  as  might  be  approved  by  the 
Merchants  Despatch  and  the  Merchants  Despatch  would 
accept  the  proceeds  of  said  sale  in  full  satisfaction 

1499  and  discharge  of  the  said  indebtedness;  and 

WHEREAS,  the  indebtedness  of  the  L.  C.  L.  to  the 
Merchants  Despatch  is  now  in  the  sum  of  $15,318,490.55 
secured  by  the  deposit  of  163,676  shares  of  stock  of  the 
United  States  Freight  Company  in  accordance  with  the 
terms  of  the  above  mentioned  agreement;  and 
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WHEREAS,  the  L.  C.  L.  is  desirous  of  disposing  of  the 
said  shares  of  stock  of  the  United  States  Freight  Company 
deposited  with  the  Merchants  Despatch  as  collateral  secu¬ 
rity  for  said  indebtedness  as  aforesaid  and  the  Purchaser 
has  agreed  to  purchase  said  stock  from  the  L.  C.  L.  and 
assume  payment  of  the  indebtedness  of  the  L.  C.  L.  to  the 
Merchants  Despatch  in  the  said  sum  of  $15,318,490.55; 

NOW,  THEREFORE,  THIS  AGREEMENT  WIT¬ 
NESSETH: 

That  the  parties  hereto,  in  consideration  of  the  premises 
and  of  the  agreements  and  undertakings  of  the  parties 
hereto  respectively  herein  contained,  do  hereby  agree  with 
each  other  as  follows: 

FIRST.  L.  C.  L.  hereby  assigns,  transfers  and  sets  over 
to  the  Purchaser  163,676  shares  of  the  capital  stock  of 
United  States  Freight  Company  owned  by  L.  C.  L.  as 
aforesaid,  and  herewith  delivers  to  the  Purchaser  the  cer¬ 
tificates  representing  such  shares  duly  endorsed  for  trans¬ 
fer,  and  represents  and  w;arrants  to  the  Purchaser  that  all 
stock  transfer  taxes  due  on  delivery  and  on  the  transfer  of 
such  shares  have  been  paid. 

SECOND.  That  the  Purchaser  does  hereby  assume  the 
payment  of  the  said  indebtedness  to  Merchants  Des- 
1500  patch  in  the  amount  of  $15,318,490.55  and  does  here¬ 
by  deposit  the  said  163,676  shares  of  stock  of  the 
United  States  Freight  Company  with  the  Merchants  Des¬ 
patch  as  collateral  security  for  the  payment  thereof,  such 
indebtedness  to  bear  interest  and  to  be  payable  in  the  man¬ 
ner  provided  in  the  said  agreement  of  February  1st,  1930 
and  said  deposited  stock  to  be  subject  to  the  right  of  pur¬ 
chase  by  the  Merchants  Despatch  within  the  period  limited 
by  said  agreement,  and  the  Purchaser  does  hereby  further 
assume  all  the  obligations  of  the  L.  C.  L.  under  the  said 
agreement  of  February  1st,  1930,  it  being  understood  that 
said  agreement  shall  be  and  hereby  is  modified  so  as  to  set 
forth  the  existing  indebtedness  of  the  Purchaser  to  the 
Merchants  Despatch  under  said  agreement  to  be  in  the  sum 
of  $15,318,490.55  and  so  as  to  set  forth  the  number  of  shares 
of  stock  of  the  United  States  Freight  Company  deposited 
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by  the  Purchaser  with  the  Merchants  Despatch  as  collateral 
security  for  said  indebtedness  to  be  163,676  shares. 

THIRD.  Merchants  Despatch  hereby  releases  and  dis¬ 
charges  L.  C.  L.  from  all  obligation  and  liability  whatso¬ 
ever  in  respect  of  said  indebtedness  and  in  respect  of  said 
agreement  of  February  1st,  1930,  and  accepts  the  Purchaser 
for  all  such  purposes  in  the  place  of  L.  C.  L.,  the  intention 
of  the  parties  being  to  effect  a  novation.  All  provisions  of 
said  agreement  of  February  1st,  1930  as  modified  herein  in 
respect  of  said  indebtedness  and  in  respect  of  said  num¬ 
ber  of  shares  of  stock  shall  be  and  remain  in  full 
1501  force  and  effect  as  between  the  Merchants  Despatch 
and  the  Purchaser. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have 
caused  the  execution  of  this  agreement  the  day  and  year 
first  above  written. 

THE  L.  C.  L.  CORPORATION, 

By  G.  C.  WOODRUFF 

Vice  President 

H.A.S. 

ATTEST: 

F.  J.  HALL 
Secretary 
(Corporate 
Seal) 

MERCHANTS  DESPATCH,  INCORPORATED, 
By  Martin  J.  Alger 
ATTEST:  President 

J.  M.  O’Mahoney 

Asst.  Secretary 
(Corporate 
Seal) 

LINDEN  SECURITIES  CORPORATION, 

By  John  R.  Douglass 
ATTEST:  President 

John  C.  Hammond 
Secretary 
(Corporate 
Seal) 
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Exhibit  No.  8  (Universal)  is  copy  of  an  agreement  made 
November  29,  1932,  between  Merchants  Despatch,  Incor¬ 
porated,  the  Securities  Corporation  of  the  New  York  Cen¬ 
tral  Railroad  and  Linden  Securities  Corporation,  and  is  as 
follows: 

1505  Exhibit  No.  8  (Universal) 

AGREEMENT,  made  this  29th  day  of  November, 
1932,  in  the  Citv  of  Wilmington,  State  of  Delaware,  between 
MERCHANTS  DESPATCH,  INCORPORATED,  herein¬ 
after  called  the  Merchants  Despatch,  THE  SECURITIES 
CORPORATION  OF  THE  NEW  YORK  CENTRAL  RAIL¬ 
ROAD,  hereinafter  called  the  Securities  Companv,  and 
LINDEN  SECURITIES  CORPORATION,  hereinafter 
called  the  Linden  Company; 

WHEREAS,  pursuant  to  written  agreement  dated  April 
1,  1932,  between  THE  L.  C.  L.  CORPORATION,  the  Mer¬ 
chants  Despatch  and  the  Linden  Company,  modifying  a 
previous  agreement  between  said  Merchants  Despatch  and 
said  L.  C.  L.  Corporation  dated  February  1,  1930,  the 
Linden  Company  became  the  owner  of  163,676  shares  of 
the  capital  stock  of  United  States  Freight  Company  and 
became  indebted  to  the  Merchants  Despatch  in  the  sum  of 
$15,318,490.55,  which  said  shares  of  stock  were  and  are  de¬ 
posited  with  the  Merchants  Despatch  as  collateral  security 
for  the  payment  of  the  said  indebtedness,  and 
WHEREAS,  the  Merchants  Despatch,  in  consideration 
of  a  payment  to  it  by  the  Securities  Company  of  $3,731.02 
in  cash  upon  the  execution  of  this  agreement,  receipt  of 
which  by  the  Merchants  Despatch  is  hereby  acknowledged, 
and  of  other  valuable  considerations  moving  to  the  Mer¬ 
chants  Despatch  from  the  Securities  Company,  has  agreed 
to  assign  to  the  Securities  Company  all  of  its  right,  title  and 
interest  in  and  under  said  agreements  of  April  1,  1932  and 
February  1,  1930,  including  its  claim  and  chose  in  action 
represented  by  the  said  indebtedness  to  it  of  the 

1506  Linden  Company  and  to  deliver  to  the  Securities 
Company  the  said  163,676  shares  of  the  capital  stock 

of  the  United  States  Freight  Company  to  be  held  as  col¬ 
lateral  security  for  the  said  indebtedness  pursuant  to  the 
terms  of  the  said  agreements,  and 
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WHEREAS,  the  parties  hereto  have  agreed  that  the 
Securities  Company,  assignee  hereunder  of  the  said  claim 
and  chose  in  action,  shall  be  substituted  for  the  Merchants 
Despatch  under  said  agreements  of  April  1,  1932  and  Feb¬ 
ruary  1,  1930,  and  shall  have  and  assume  all  of  the  rights 
and  obligations  of  the  Merchants  Despatch  thereunder; 

NOW,  THEREFORE,  This  Agreement  Witnesseth: 

That  the  parties  hereto,  in  consideration  of  the  premises 
and  of  the  agreements  and  undertakings  of  the  parties  re¬ 
spectively  herein  contained,  do  hereby  agree  with  each 
other  and  take  action  as  hereinafter  set  forth. 

1.  The  Merchants  Despatch  hereby  assigns,  transfers  and 
sets  over  to  the  Securities  Company  all  of  its  right,  title 
and  interest  under  the  said  agreements  of  April  1, 1932  and 
February  1,  1930,  including  its  claim  and  chose  in  action 
represented  by  the  indebtedness  to  it  of  the  Linden 
Company,  amounting  to  $15,318,490.55,  and  simultaneously 
with  the  execution  hereof  is  delivering  to  the  Securities 
Company  the  certificates  representing  said  163,676  shares 
of  the  capital  stock  of  United  States  Freight  Company  now 
held  by  the  Merchants  Despatch  as  collateral  security  for 

the  said  indebtedness  under  the  said  agreements,  said 
1507  shares  to  be  likewise  held  by  the  Securities  Com¬ 
pany  as  collateral  security  for  the  said  indebtedness 
of  the  Linden  Company  hereby  assigned  and  transferred 
from  the  Merchants  Despatch  to  the  Securities  Company. 

2.  The  Linden  Company  hereby  consents  to  the  transfer 
of  its  said  indebtedness,  amounting  to  $15,318,490.55,  from 
the  Merchants  Despatch  to  the  Securities  Company  and  to 
the  delivery  of  said  shares  of  the  capital  stock  of  United 
States  Freight  Company  to  the  Securities  Company  to  be 
held  by  the  Securities  Company  as  collateral  security  for 
the  said  indebtedness  of  the  Linden  Company  hereby  trans¬ 
ferred  and  assigned  to  the  Securities  Company. 

3.  The  parties  hereto  agree  that  upon  the  execution  and 
delivery  of  this  agreement  all  the  rights  and  privileges 
conferred  and  all  the  obligations  assumed  by  the  Merchants 
Despatch  under  the  said  agreements  of  April  1,  1932  and 
February  1,  1930,  shall  become  and  be  the  rights  and  obli¬ 
gations  respectively  of  the  Securities  Company  thereunder 
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to  all  intents  and  purposes  as  if  the  Securities  Company 
were  named  as  a  party  to  the  said  agreements  in  the  place 
and  stead  of  the  Merchants  Despatch. 

4.  The  parties  hereto  further  agree  that  upon  the  execu¬ 
tion  and  delivery  hereof  the  obligations  now  resting  upon 
the  Merchants  Despatch  under  a  certain  letter  agreement 
dated  April  1,  1932,  supplemental  to  the  said  agreement  of 
April  1,  1932,  which  letter  agreement  was  addressed 
1508  by  the  Merchants  Despatch  to  the  Linden  Company 
and  related  to  certain  expenses  which  might  be  in¬ 
curred  and  which  by  the  terms  thereof  were  agreed  to  be 
borne  by  the  Merchants  Despatch,  shall  become  and  be  the 
obligation  of  the  Securities  Company  to  all  intents  and 
purposes  as  if  the  said  letter  agreement  had  been  made  by 
the  Securities  Company  instead  of  by  the  Merchants  Des¬ 
patch. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have 
caused  this  agreement  to  be  executed  by  their  respective 
officers  thereunto  duly  authorized  and  their  respective  cor¬ 
porate  seals  to  be  hereunto  affixed  as  of  the  day  and  year 
first  above  written. 

MERCHANTS  DESPATCH,  INCORPORATED, 
(SEAL)  By  MARTIN  J.  ALGER 

CJB  President 

Attest: 

E.  F.  STEPHENSON 
Secretary 

i  THE  SECURITIES  CORPORATION  OF  THE 
NEW  YORK  CENTRAL  RAILROAD 
i  By  C.  R.  DUGAN 

( SEAL )  President 

Attest: 

E.  F.  STEPHENSON 
Secretary 

LINDEN  SECURITIES  CORPORATION, 
i  By  JOHN  R.  DOUGLASS 

( SEAL )  President 

A  ffpcf • 

JOHN*  C.  HAMMOND 
Secretary 
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Exhibit  No.  9  (Universal)  is  copy  of  an  agreement  made 
June  15,  1939,  between  Securities  Corporation  of  the  New 
York  Central  Railroad,  and  Linden  Securities  Corporation, 
and  is  as  follows: 

1512  Exhibit  No.  9  (Universal) 

AGREEMENT  made  this  15th  day  of  June,  1939, 
between  THE  SECURITIES  CORPORATION  OF  THE 
NEW  YORK  CENTRAL  RAILROAD,  hereinafter  called 
Securities,  party  of  the  first  part,  and  LINDEN  SECU¬ 
RITIES  CORPORATION,  hereinafter  called  Linden,  party 
of  the  second  part; 

WHEREAS,  pursuant  to  written  agreement  dated  April 
1, 1932  among  the  L.  C.  L.  Corporation,  the  Merchants  Des¬ 
patch,  Incorporated  and  Linden  modifying  the  previous 
agreement  between  Merchants  Despatch,  Incorporated  and 
The  L.  C.  L.  Corporation  dated  February  1,  1930,  herein¬ 
after  called  the  February  1,  1930  Agreement,  Linden  be¬ 
came  the  owner  of  163,676  shares  of  the  capital  stock  of 
the  United  States  Freight  Company,  hereinafter  called  the 
Deposited  Stock,  and  became  indebted  to  Merchants  Des¬ 
patch,  Incorporated  in  the  sum  of  $15,318,490.55,  and  the 
Deposited  Stock  was  deposited  with  Merchants  Despatch, 
Incorporated  as  security  for  said  indebtedness;  and 
WHEREAS,  pursuant  to  written  agreement  dated  No¬ 
vember  29,  1932  among  Merchants  Despatch,  Incorporated, 
Securities  and  Linden,  Merchants  Despatch,  Incorporated 
assigned  to  Securities  all  its  right,  title  and  interest  in  and 
under  said  agreement  of  February  1,  1930  as  modified  by 
said  agreement  of  April  1,  1932,  including  its  claim  and 
chose  in  action  represented  by  the  said  indebtedness  to  it 
of  Linden,  and  Certificates  for  the  shares  of  the  Deposited 
Stock  with  proper  instruments  of  assignment  and  transfer 
in  blank  were  delivered  to  Securities  to  be  held  as  collateral 
security  for  the  indebtedness  so  assigned;  and 

1513  WHEREAS,  the  indebtedness  of  Linden  to  Secu¬ 
rities  under  the  February  1, 1930  Agreement,  as  mod¬ 
ified,  is  at  the  date  hereof  $14,843,248.40,  and  the  Deposited 
Stock  securing  said  indebtedness  now  consists  of  148,476 
shares  of  the  capital  stock  of  the  United  States  Freight 
Company;  and 
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WHEREAS,  the  Interstate  Commerce  Commission  in  its 
report  in  the  Freight  Forwarding  Investigation  (Docket 
No.  27365)  expressed  the  view  that  under  and  by  reason  of 
the  February  1,  1930  Agreement,  as  heretofore  modified, 
The  New  York  Central  Railroad  Company  (owner  of  the 
stock  of  Securities)  controlled  the  Universal  Carloading 
and  Distributing  Company  (all  the  stock  of  which  latter 
company  was  stated  to  be  owned  by  the  United  States 
Freight  Company);  and 

WHEREAS,  Securities,  although  believing  that  the  In¬ 
terstate  Commerce  Commission  is  in  error  in  the  views  ex¬ 
pressed  in  such  report,  proposes  with  the  purpose  of  elim¬ 
inating  any  claim  of  control  or  participation  in  control  of 
the  United  States  Freight  Company,  or  any  of  its  subsid¬ 
iaries  or  affiliates  by  Securities,  to  assign  and  transfer  to 
Balthasar  H.  Meyer,  as  Trustee,  hereinafter  called  the 
Trustee,  in  trust  the  claim  and  chose  in  action  represented 
by  the  existing  indebtedness  of  Linden  to  Securities  and 
all  other  rights  of  Securities  under  the  February  1,  1930 
Agreement,  as  modified  (including  the  modifications  pro¬ 
vided  for  in  this  instrument),  and  to  execute  an  indenture, 
herein  called  the  Trust  Indenture,  declaring  the  trusts  upon 
which  such  indebtedness  and  rights  shall  be  held  by  the 
Trustee,  and  Linden  has  consented  to  the  making  of 
1514  the  Trust  Indenture  and  has  agreed  to  join  therein 
for  the  purpose  of  expressing  its  assent  to  the  pro¬ 
visions  thereof;  and 

WHEREAS,  Securities  and  Linden  desire  to  modify  the 
February  1,  1930  Agreement  as  heretofore  modified,  so  that 
the  provisions  of  the  February  1,  1930  Agreement,  as  here¬ 
tofore  modified  and  as  modified  by  this  instrument,  shall 
conform  to  the  Trust  Indenture; 

NOW,  THEREFORE,  THIS  AGREEMENT  WITNESS¬ 
ETH: 

That  the  parties  hereto  in  consideration  of  the  premises 
and  of  the  sum  of  One  Dollar  ($1.00)  each  to  the  other 
duly  paid,  the  receipt  whereof  is  hereby  acknowledged,  do 
covenant  and  agree  to  and  with  each  other  as  follows: 

FIRST.  Securities  shall  and  hereby  does  surrender  its 
rights  under  Paragraphs  Third  and  Sixth  of  the  February 
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li  1930  Agreement,  as  heretofore  modified,  to  purchase  the 
Deposited  Stock,  and  said  Paragraphs  Third  and  Sixth  of 
the  February  1,  1930  Agreement,  as  modified,  shall,  from 
and  after  the  date  of  the  execution  hereof,  be  eliminated 
therefrom. 

SECOND.  Linden  hereby  consents  to  the  transfer  to  the 
Trustee  under  the  Trust  Indenture  of  the  claim  and  chose 
in  action  represented  by  the  said  indebtedness  from  Linden 
to  Securities  amounting  to  $14,843,248.40  and  of  all  other 
rights  of  Securities  under  the  February  1,  1930  Agreement, 
as  heretofore  modified  and  as  modified  by  this  instrument, 
and  to  the  delivery  to  the  said  Trustee  of  Certificates 
covering  the  shares  of  the  Deposited  Stock  securing  the 
said  indebtedness,  with  proper  instruments  of  as- 
1515  signment  and  transfer  in  blank,  to  be  held  by  the 
Trustee  pursuant  to  the  terms  of  the  Trust  In¬ 
denture.  Linden  further  agrees  during  the  continu¬ 
ance  of  the  trust  declared  in  the  Trust  Indenture  and 
upon  the  reasonable  request  of  the  trustee  thereunder 
as  provided  for  therein  (a)  to  execute  any  such  fur¬ 
ther  assignments  and  transfers  in  respect  of  the  De¬ 
posited  Stock  as  may  be  appropriate  for  the  purpose  of  the 
transfer  of  the  Deposited  Stock  in  the  case  of  a  sale  or 
transfer  thereof  under  the  provisions  of  Paragraphs  Fifth 
and  Sixth  of  the  Trust  Indenture;  and  (b)  to  execute  and 
deliver  or  cause  to  be  executed  and  delivered  to  the  Trustee 
or  to  his  nominee  or  nominees  suitable  powers  of  attorney 
or  proxies,  with  full  power  of  substitution  and  revocation 
authorizing  the  Trustee  to  vote  upon  or  give  consents  in 
respect  of  the  Deposited  Stock;  and  (c)  to  pay  over  to  the 
Trustee,  as  and  when  received  by  Linden,  all  cash  dividends 
declared  in  respect  of  the  Deposited  Stock  and  to  assign 
and  transfer  to  the  Trustee,  as  and  when  received  by 
Linden,  all  dividends  declared  in  stock  or  other  property 
(other  than  cash)  in  respect  of  the  Deposited  Stock.  Para¬ 
graphs  Second  and  Fifth  of  the  February  1,  1930  Agree¬ 
ment,  as  heretofore  modified,  shall  be  and  are  hereby  modi¬ 
fied  accordingly. 

THIRD.  The  Trustee  shall,  during  the  continuance  of 
the  trust  declared  in  the  Trust  Indenture,  be  authorized 
and  empowered  either  in  person  or  by  proxy,  and  with  full 
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power  of  substitution  and  revocation,  to  vote  or  cause  to 
be  voted  and  to  issue  or  cause  to  be  issued  such  consents 
in  respect  of  the  Deposited  Stock  (unless  otherwise 

1516  directed  by  order  of  competent  authority  having  jur- 

i  isdiction)  as  in  the  judgment  of  the  Trustee  will  serve 
the  best  interests  of  the  United  States  Freight  Company 
and  will  tend  to  secure  safe  and  prudent  management  of 
the  affairs  and  business  of  such  corporation,  such  action  by 
the  Trustee  to  be  free  from  any  participation  in  or  control 
or  suggestion  by  Securities  or  Linden  or  any  officer  or 
director  of  either  thereof  or  by  any  corporation  affiliated 
with  Securities  or  Linden  or  any  officer  or  director  of  any 
such  corporation. 

FOURTH.  The  Trustee  shall,  during  the  continuance  of 
the  trust  declared  in  the  Trust  Indenture,  hold  upon  the 
trusts  therein  declared,  the  claim  and  chose  in  action  rep¬ 
resented  by  the  indebtedness  so  assigned  in  trust  and  the 
Deposited  Stock  securing  the  same  and  shall  collect  all 
interest  and  other  income  accruing  in  respect  thereof,  in¬ 
cluding  any  and  all  cash  dividends  declared  upon  the  De¬ 
posited  Stock  (to  be  paid  over  by  Linden  to  the  Trustee  as 
and  when  received  by  Linden),  and  after  deducting  there¬ 
from  the  expenses  and  other  charges  payable  in  respect  of 
such  income  and  dividends  or  otherwise  chargeable  against 
the  trust  estate  in  respect  thereof  and  the  reasonable  com¬ 
pensation  of  the  Trustee,  shall  pay  over  the  balance  or  net 
income  from  time  to  time  to  Securities,  any  dividend  pay¬ 
able  in  stock  or  other  property  (other  than  cash)  to  be 
transferred  by  Linden  to  the  Trustee  as  and  when  received 
by  Linden  to  be  added  to  the  trust  estate  or  sold  or  other¬ 
wise  disposed  of  (the  proceeds  being  treated  as  income 
accruing  in  respect  of  the  trust  estate)  as  in  the 

1517  judgment  of  the  Trustee  shall  in  each  particular  case 
seem  advisable. 

FIFTH.  The  Trustee  shall,  during  the  continuance  of 
the  trust  declared  in  the  Trust  Indenture,  be  authorized 
and  empowered  whenever  in  his  judgment  it  shall  seem 
advisable  so  to  do,  to  sell  or  transfer  all  or  any  part  of  the 
Deposited  Stock  at  such  price  or  prices  (not  below  fifty 
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dollars  per  share  without  the  approval  of  Securities)  as  to 
the  Trustee  shall  seem  advisable,  to  a  bona  fide  purchaser 
or  transferee,  provided  such  purchaser  or  transferee  shall 
not  be  in  control  of  or  controlled  by  Securities  or  any 
affiliated  corporation  of  Securities,  and  shall  not  be  acting 
in  conjunction  with  any  person  or  corporation  with  a  view 
of  creating  such  control.  The  restrictions  contained  in  this 
Paragraph  with  respect  to  any  proposed  sale  or  transfer 
shall  not,  however,  be  applicable  to  a  transfer  of  the  De¬ 
posited  Stock  under  the  provisions  of  Paragraph  Sixth 
hereof.  The  proceeds  of  any  sale  of  the  Deposited  Stock 
by  the  Trustee,  less  any  expenses  in  connection  with  such 
sale,  shall  be  paid  to  Securities  and  the  then  indebtedness 
of  Linden  to  Securities  shall  be  reduced  in  the  ratio  that 
the  number  of  shares  of  the  Deposited  Stock  so  sold  shall 
bear  to  the  total  number  of  shares  of  the  Deposited  Stock 
on  deposit  with  the  Trustee  prior  to  such  sale.  Upon  a  sale 
of  all  the  Deposited  Stock  the  February  1,  1930  Agreement, 
as  modified,  shall  be  terminated  and  at  an  end  and  Linden 
shall  be  released  from  all  indebtedness  to  Securities  there¬ 
under. 

1518  SIXTH.  In  case  during  the  continuance  of  the  trust 
declared  in  the  Trust  Indenture,  by  reason  of  statutory 
enactment,  the  decision  of  a  court  of  competent  jurisdiction 
or  changed  circumstances  the  objections  of  the  Interstate 
Commerce  Commission  or  any  other  duly  constituted  gov¬ 
ernmental  authority  to  the  holding  of  the  Deposited  Stock 
by  Securities  or  any  affiliate  of  Securities  shall  be  obviated, 
the  Trustee  shall  in  such  case  upon  request  of  Securities 
transfer  to  Securities  or  its  nominee  or  nominees  the  De¬ 
posited  Stock  or  such  portion  thereof  as  may  be  duly  re¬ 
quested  by  Securities.  Thereupon,  in  case  all  the  Deposited 
Stock  shall  be  so  transferred,  the  February  1,  1930  Agree¬ 
ment,  as  modified,  shall  be  terminated  and  at  an  end  and 
Linden  shall  be  released  from  all  indebtedness  thereunder, 
or  in  case  a  portion  only  of  the  Deposited  Stock  shall  be 
so  transferred,  the  February  1,  1930  Agreement,  as  modi¬ 
fied,  shall  continue  and  the  then  indebtedness  of  Linden  to 
Securities  thereunder  shall  be  reduced  in  the  ratio  that 
the  number  of  shares  of  the  Deposited  Stock  so  transferred 
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shall  bear  to  the  total  number  of  shares  of  the  Deposited 
Stock  on  deposit  prior  to  such  transfer. 

SEVENTH.  In  case,  upon  the  expiration  or  other  termi¬ 
nation  of  the  trust  declared  in  the  Trust  Indenture,  there 
be  any  remaining  indebtedness  from  Linden  to  Securities 
under  the  February  1,  1930  Agreement,  as  modified,  then 
the  claim  and  chose  in  action  represented  by  said  remaining 
indebtedness  and  all  rights  under  the  February  1,  1930 
Agreement,  as  modified,  shall  be  reassigned  and  transferred 
to  Securities,  and  Certificates  covering  the  shares 

1519  then  remaining  of  the  Deposited  Stock  with  proper 
instruments  of  assignment  and  transfer  in  blank 

shall  again  be  deposited  with  Securities  as  security  for 
the  said  remaining  indebtedness.  Thereupon  Linden 
shall  have  the  right,  at  its  election,  either  (a)  to  sell 
the  Deposited  Stock,  as  soon  as  reasonably  may  be, 
in  such  manner  and  at  such  price  or  prices  (not  be¬ 
low  fifty  dollars  per  share  without  the  approval  of  Securi¬ 
ties)  as  to  Linden  shall  seem  most  advisable;  or  (b)  to  pay 
the  balance  at  the  time  unpaid  thereon,  under  the  February 
1,  1930  Agreement,  as  modifed.  In  case  Linden  shall  elect 
to  sell  the  Deposited  Stock  as  provided  in  (a)  above,  then 
the  Certificates  covering  the  shares  so  sold  with  proper  in¬ 
struments  of  assignment  and  transfer  in  blank  shall,  upon 
request  of  Linden,  be  delivered  by  Securities  to  Linden 
and  Linden  shall  pay  over  to  Securities,  as  and  when  re¬ 
ceived,  the  proceeds  of  sale  of  any  shares  of  the  deposited 
Stock  so  sold,  less  any  expenses  and  charges  in  connection 
with  such  sale,  and  the  then  indebtedness  of  Linden  to 
Securities  following  such  sale  and  payment  shall  be  reduced 
in  the  ratio  that  the  number  of  shares  of  the  Deposited 
Stock  so  sold  shall  bear  to  the  total  number  of  shares  of 
the  Deposited  Stock  on  deposit  with  Securities  prior  to 
such  sale.  Upon  the  sale  of  all  the  Deposited.  Stock  and  the 
payment  of  the  proceeds  of  sale  (less  any  expenses  in  con¬ 
nection  therewith)  to  Securities,  the  February  1,  1930 
Agreement,  as  modified,  shall  be  terminated  and  at  an 
end  and  Linden  shall  be  released  from  all  indebted- 

1520  ness  to  Securities  thereunder.  In  case  Linden  shall 
elect  to  pay  the  balance  at  the  time  unpaid  of  the 

indebtedness  with  any  interest  accrued  and  unpaid 
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thereon  as  provided  in  (b)  above,  Securities  shall  upon 
such  election  and  payment  deliver  to  Linden  free  from 
any  pledge  thereof  under  the  February  1,  1930  Agree¬ 
ment,  as  modified,  the  Certificates  covering  the  shares 
then  remaining  of  the  Deposited  Stock  with  proper 
instruments  of  assignment  and  transfer  in  blank  and  there¬ 
upon  the  February  1, 1930  Agreement,  as  modified,  shall  be¬ 
come  and  be  terminated  and  at  an  end.  In  case  of  the  elec¬ 
tion  of  Linden  to  sell  the  Deposited  Stock  as  provided  in 
(a)  above  the  provisions  of  Paragraphs  Second  and  Fifth 
of  the  February  1,  1930  Agreement,  as  modified,  shall  be 
applicable  to  the  shares  of  the  Deposited  Stock  deposited 
with  Securities  pending  the  sale  thereof. 

EIGHTH.  That  in  case  during  the  continuance  of  the 
trust  declared  in  the  Trust  Indenture  any  inconsistency 
shall  be  found  between  the  provisions  of  the  February  1, 
1930  Agreement,  as  heretofore  modified  and  as  modified  by 
this  agreement,  and  the  provisions  of  the  trust  Indenture, 
the  provisions  of  the  Trust  Indenture  shall  govern. 

NINTH.  This  agreement  shall  enure  to  the  benefit  of  and 
be  binding  upon  the  successors  and  assigns  of  the  respec¬ 
tive  parties  hereto. 

IN  WITNESS  VV HEREOF,  the  parties  hereto  have 
1521  caused  the  execution  of  this  agreement  the  day  and 
year  first  above  written. 

THE  SECURITIES  CORPORATION  OF  THE 

NEW  YORK  CENTRAL  RAILROAD 

By  (Signed)  C.  R.  DUGAN 

President 

(SEAL) 

Attest  * 

(Signed)  J.  M.  O’MAHONEY 
Secretary 

LINDEN  SECURITIES  CORPORATION 

By  (Signed)  JOHN  R.  DOUGLASS 

President 

(SEAL) 

Attest : 

(Signed)  J.  C.  BUTTERY 
Secretary 
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Exhibit  No.  10  (Universal)  is  copy  of  an  agreement  dated 
June  15,  1939,  among  the  Securities  Corporation  of  the 
New  York  Central  Railroad,  Linden  Securities  Corporation, 
and  Balthasar  H.  Meyer,  Trustee,  and  is  as  follows : 

1524  Exhibit  No.  10  (Universal) 

INDENTURE  made  this  15th  day  of  June,  1939, 
among  the  SECURITIES  CORPORATION  OF  THE  NEW 
YORK  CENTRAL  RAILROAD,  a  corporation  of  the  State 
of  Delaware,  herein  called  Securities,  party  of  the  first  part, 
LINDEN  SECURITIES  CORPORATION,  a  corporation  of 
the  State  of  Delaware,  herein  called  Linden,  party  of  the 
second  part,  and 

Balthasar  H.  Meyer,  of  Washington  D.  C., 
herein  called  the  Trustee,  party  of  the  third  part; 

WHEREAS,  Linden  is  indebted  to  Securities  in  the 
amount  of  $14,843,248.40  (secured  by  the  deposit  of  148,476 
shares  of  stock  of  the  United  States  Freight  Company, 
herein  called  the  Deposited  Stock),  payable,  with  interest, 
in  the  manner  and  as  provided  in  a  certain  agreement  dated 
February  1,  1930,  between  The  L.  C.  L.  Corporation  and 
Merchants  Despatch,  Incorporated,  as  modified  by  agree¬ 
ment  dated  April  1,  1932,  among  The  L.  C.  L.  Corporation, 
Merchants  Despatch,  Incorporated  and  Linden,  as  further 
modified  by  agreement  dated  November  29,  1932,  among 
Merchants  Despatch,  Incorporated,  Securities  and  Linden, 
the  said  agreement  of  February  1,  1930,  as  modified  as 
aforesaid  and  as  further  modified  by  agreement  of  even 
date  herewith  between  Linden  and  Securities  being  herein 
called  the  Agreement;  and 

WHEREAS,  the  Interstate  Commerce  Commission  in  its 
report  in  the  Freight  Forwarding  Investigation  (Docket 
No.  27365)  expressed  the  view  that  under  and  by  reason 
of  the  Agreement  in  its  then  form,  The  New  York  Central 
Railroad  Company  (owner  of  the  stock  of  Securities)  con¬ 
trolled  the  Universal  Carloading  and  Distributing  Company 
(all  the  stock  of  which  latter  company  was  stated 

1525  rto  be  owned  by  the  United  States  Freight  Company) ; 
and  . 
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WHEREAS,  Securities,  although  believing  that  the  Inter¬ 
state  Commerce  Commission  is  in  error  in  the  view  ex¬ 
pressed  in  such  report,  has,  with  the  purpose  of  eliminating 
any  claim  of  control  or  participation  in  control  of  the 
United  States  Freight  Company  or  any  of  its  subsidiaries 
or  affiliates  by  Securities,  determined  to  assign  and  transfer 
to  the  Trustee  in  trust  upon  the  trusts  herein  declared  the 
claim  and  chose  in  action  represented  by  the  existing  in¬ 
debtedness  of  Linden  to  Securities  and  all  other  rights  of 
Securities  under  the  Agreement,  and  Linden  has  agreed  to 
join  herein  for  the  purpose  of  evidencing  its  consent  hereto 
(it  being  provided  in  the  Agreement  as  modified  by  the 
agreement  of  even  date  herewith  between  Linden  and 
Securities  that  the  terms  thereof  shall  in  all  respects  con¬ 
form  to  the  provisions  of  this  Trust  Indenture),  and  the 
Trustee  has  agreed  to  accept  such  transfer  and  to  hold  such 
indebtedness  and  the  Deposited  Stock  securing  the  same 
and  the  rights  of  Securities  under  the  Agreement  upon  the 
trusts  herein  provided; 

NOW,  THEREFORE,  THIS  INDENTURE  WITNESS¬ 
ETH: 

That  the  parties  hereto  in  consideration  of  the  promises 
and  with  a  view  of  placing  in  the  Trustee  in  trust  as  pro¬ 
vided  in  this  Indenture  the  claim  and  chose  in  action  repre¬ 
sented  by  the  indebtedness  of  Linden  to  Securities  and  the 
rights  of  Securities  under  the  Agreement  and  of  subjecting 
the  rights  of  Linden  as  owner  of  the  Deposited  Stock 
1526  to  the  provisions  hereof,  do  hereby  grant  and  agree 
to  and  with  each  other  as  follows : 

FIRST.  Securities  shall  and  hereby  does  transfer,  assign 
and  set  over  to  the  Trustee  in  trust  upon  the  trusts  herein 
declared,  the  claim  and  chose  in  action  represented  by  the 
indebtedness  of  Linden  to  Securities  under  the  Agreement, 
together  with  all  other  rights  and  interests  of  Securities 
under  the  Agreement. 

SECOND.  The  Deposited  Stock  shall,  during  the  con¬ 
tinuance  of  the  trust  herein  declared,  continue  to  be  held 
of  record  in  the  name  of  Linden,  but  the  certificates  in  re- 
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spect  of  the  Deposited  Stock  with  proper  instruments  of 
assignment  and  transfer  in  blank  shall  be  held  by  the 
Trustee  as  security  for  the  indebtedness;  and  Linden  shall, 
upon  request  of  the  Trustee,  execute  any  such  further  as¬ 
signments  and  transfers,  if  any,  as  may  be  reasonably  re¬ 
quested  by  the  Trustee,  for  the  purpose  of  any  transfer  of 
the  Deposited  Stock  under  the  provisions  of  Paragraphs 
Fifth  and  Sixth  hereof.  Linden  shall  further  from  time  to 
time  during  the  continuance  of  the  trust  upon  the  request 
of  the  Trustee,  execute  and  deliver  or  cause  to  be  executed 
-  and  delivered  to  the  Trustee  or  to  his  nominee  or  nominees 
suitable  powers  of  attorney  or  proxies,  with  full  power  of 
substitution  and  revocation  authorizing  the  Trustee  to  vote 
upon  or  give  any  consents  in  respect  of  the  Deposited  - 
Stock.  Linden  shall  also,  during  the  continuance  of  the 
trust,  pay  over  to  the  Trustee  all  cash  dividends  declared  in 
respect  of  the  Deposited  Stock  as  and  when  received  and 
also  assign  and  transfer  to  the  Trustee,  as  and  when 
1527  received,  all  dividends  declared  in  stock  or  other 
property  (other  than  cash)  in  respect  of  the  De¬ 
posited  Stock. 

THIRD.  The  Trustee  shall  be  and  hereby  is  authorized 
and  empowered  during  the  continuance  of  the  trust  herein 
declared,  either  in  person  or  by  proxy,  with  full  power  of 
substitution  and  revocation,  to  vote  or  cause  to  be  voted 
and  to  issue  or  cause  to  be  issued  such  consents  in  respect 
of  the  Deposited  Stock  (unless  otherwise  directed  by  order 
of  competent  authority  having  jurisdiction)  as  in  the  judg¬ 
ment  of  the  Trustee  will  serve  the  best  interests  of  the 
United  States  Freight  Company  and  will  tend  to  secure 
safe  and  prudent  management  of  the  affairs  and  business 
of  such  corporation,  such  action  by  the  Trustee  to  be  free 
from  any  participation  in  or  control  or  suggestion  by  Secu¬ 
rities  or  Linden  or  by  any  officer  or  director  of  either  there¬ 
of,  or  by  any  corporation  affiliated  with  Securities  or  Lin¬ 
den,  or  by  any  officer  or  director  of  any  such  corporation. 

I  FOURTH.  The  Trustee  shall,  during  the  continuance  of 
the  trust,  hold  upon  the  trusts  hereof  the  claim  and  chose 
in  action  represented  by  the  indebtedness  so  assigned  in 
trust  and  the  Deposited  Stock  securing  the  same  and  shall 
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collect  all  interest  and  other  income  accruing  under  the 
Agreement  in  respect  thereof,  including  any  and  all  cash 
dividends  payable  in  respect  of  the  Deposited  Stock  (to  be 
paid  over  by  Linden  to  the  Trustee  as  and  when  received 
by  Linden),  and  after  deducting  therefrom  the  expenses 
and  other  charges  payable  in  respect  of  said  income  and 
dividends  or  otherwise  chargeable  against  the  trust  estate 
in  respect  thereof,  and  the  reasonable  compensa- 

1528  tion  of  the  Trustee,  shall  pay  over  the  balance  or 
net  income  from  time  to  time  to  Securities.  In 

respect  of  any  dividends  payable  otherwise  than  in  cash, 
whether  in  stock  or  other  property  (to  be  assigned  and 
transferred  by  Linden  to  the  Trustee  as  and  when  received 
by  Linden),  the  same  shall  be  added  to  the  trust  estate  or 
sold  or  otherwise  disposed  of  (the  proceeds,  less  any  ex¬ 
penses  in  connection  therewith,  being  treated  as  additional 
income  of  the  trust  estate)  as  in  the  judgment  of  the  trus¬ 
tee  shall  in  each  particular  case  seem  advisable. 

FIFTH.  The  Trustee  shall  be  and  hereby  is  authorized 
at  any  time  during  the  continuance  of  the  trust,  whenever 
in  his  judgment  it  shall  seem  advisable  so  to  do,  to  sell  and 
transfer  all  or  any  part  of  the  Deposited  Stock  at  such 
price  or  prices  (not,  however,  below  fifty  dollars  per  share 
without  the  approval  of  Securities)  as  to  the  Trustee  shall 
seem  advisable  to  a  bona  fide  purchaser  or  transferee,  pro¬ 
vided  such  purchaser  or  transferee  shall  not  be  in  control 
of  or  controlled  by  Securities  or  any  affiliate  of  Securities, 
and  shall  not  be  acting  in  conjunction  with  any  person  or 
corporation  with  a  view  of  creating  such  control.  The  re¬ 
strictions  contained  in  this  Paragraph  with  respect  to  the 
proposed  purchaser  shall  not,  however,  be  applicable  to  a 
transfer  of  the  Deposited  Stock  under  the  provisions  of 
Paragraph  Sixth  hereof.  The  proceeds  of  sale  of  the  De¬ 
posited  Stock  or  any  portion  thereof,  less  any  expenses  in 
connection  with  such  sale,  shall  be  paid  over  to  Securities, 
and  the  then  indebtedness  of  Linden  to  Securi- 

1529  ties  under  the  agreement  shall  be  reduced  in  the 
ratio  that  the  number  of  shares  of  the  Deposited 

Stock  so  sold  shall  bear  to  the  total  number  of  shares 
of  the  Deposited  Stock  on  deposit  with  the  Trustee  here- 


nnder  prior  to  such  sale.  Upon  the  sale  of  all  the 
Deposited  Stock  hereunder  the  Agreement  shall  be  ter¬ 
minated  and  at  an  end,  Linden  shall  be  released  from  all 
indebtedness  to  Securities  nnder  the  Agreement  and  the 
trust  herein  declared  shall  forthwith  cease  and  be  deter¬ 
mined. 


SIXTH.  In  case  during  the  continuance  of  the  trust 
herein  declared,  by  reason  of  statutory  enactment,  the  deci¬ 
sion  of  a  court  of  competent  jurisdiction  or  changed  cir¬ 
cumstances  the  objections  of  the  Interstate  Commerce 
Commission  or  any  other  duly  constituted  governmental 
authority  to  the  holding  of  the  Deposited  Stock  by  Securi¬ 
ties  or  any  affiliate  of  Securities  shall  be  obviated,  the 
!  Trustee  shall  in  such  case  upon  the  request  and  at  the  cost 
and  expense  of  Securities  transfer  and  deliver  to  Securities 
or  its  nominee  or  nominees  the  certificates  covering  the 
shares  of  the  Deposited  Stock  or  such  portion  thereof  as 
\  may  be  duly  requested  by  Securities,  with  proper  instru- 
■  ments  of  assignment  and  transfer  in  blank,  and  thereupon 
the  trust  herein  declared  shall,  in  case  all  the  Deposited 
Stock  shall  be  so  transferred  and  delivered,  immediately 
terminate  and  end,  and  shall,  in  case  a  part  only  of  the 
Deposited  Stock  shall  be  so  transferred  and  delivered,  con¬ 
tinue  as  to  the  portion  of  the  Deposited  Stock  which  shall 
not  have  been  so  transferred  and  delivered;  any  shares 
of  the  Deposited  Stock  so  transferred  and  delivered 
1530  shall  be  held  by  Securities  or  its  nominee  free  from 
i  any  and  all  claim  of  Linden  thereon.  The  then  indebt¬ 
edness  of  Linden  to  Securities  under  the  Agreement  in  case 
of  a  transfer  of  a  part  only  of  the  Deposited  Stock  shall  be 
reduced  in  the  ratio  that  the  number  of  shares  of  the  De¬ 


posited  Stock  so  transferred  shall  bear  to  the  total  number 
of  shares  of  the  Deposited  Stock  on  deposit  prior  to  such 
,  transfer,  and  in  case  of  a  transfer  of  all  the  Deposited  Stock 
the  Agreement  shall  at  once  terminate  and  end  and  Linden 
be  entirely  released  from  any  remaining  indebtedness  under 


the  Agreement. 


SEVENTH.  That  the  trust  herein  declared  shall  con¬ 
tinue  during  the  lives  of  C.  R.  Dugan  and  J.  R.  Douglas 


and  the  survivor  of  them;  subject,  however,  to  the  earlier 
termination  of  the  trust  in  the  events  provided  in  Para¬ 
graphs  Fifth  and  Sixth  hereof;  Provided,  however,  that 
the  trust  herein  declared,  if  not  previously  expired  or 
terminated,  shall  in  any  event  terminate  and  end  upon  the 
expiration  of  ten  years  from  the  date  of  this  instrument. 

Upon  the  termination  of  the  trust  whether  by  reason  of 
the  death  of  the  last  survivor  of  the  said  C.  R.  Dugan  and 
J.  R.  Douglas  or  the  expiration  of  the  term  of  ten  years 
from  the  date  hereof,  or  otherwise,  the  Trustee  shall,  upon 
such  termination  at  the  cost  and  expense  of  Securities, 
cause  the  claim  and  chose  in  action  represented  by  the 
amount  then  remaining  of  said  indebtedness  from  Linden 
to  Securities  to  be  transferred  to  Securities  subject  to  and 
in  accordance  with  the  provisions  of  the  Agreement, 
1531  together  with  the  delivery  to  Securities  of  the  certifi¬ 
cates  in  respect  of  the  Deposited  Stock  securing  the 
said  indebtedness,  with  proper  instruments  of  assignment 
and  transfer  in  blank. 

EIGHTH.  That  if  any  inconsistency  shall  exist  between 
the  provisions  of  this  Indenture  and  the  provisions  of  the 
Agreement,  the  provisions  of  this  Indenture  shall  govern 
and  be  binding  upon  Linden  and  Securities. 

NINTH.  The  Trustee  accepts  the  trust  herein  declared 
but  only  upon  the  following  terms  and  conditions: 

(a)  The  recitals  of  fact  contained  herein  shall  be  taken 
as  statements  of  Securities  and  shall  not  be  construed  as 
made  by  the  Trustee; 

(b)  The  Trustee  shall  not  be  answerable  for  any  acts 
done  by  him  in  good  faith  or  for  the  default  or  misconduct 
of  any  agent  or  attorney,  if  such  agent  or  attorney  shall 
have  been  selected  with  reasonable  care,  nor  for  anything 
whatever  in  connection  with  this  trust;  except  for  his  own 
wilful  misconduct; 

(c)  The  Trustee  shall  incur  no  liability  in  acting  upon 
any  notice,  request,  opinion,  consent,  certificate,  document 
or  instrument  believed  by  him  to  be  genuine  or  to  have  been 
signed  or  presented  by  the  proper  persons  or  properly 
authorized  or  duly  made; 
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(d)  The  Trustee  may  advise  with  counsel  and  shall  be 
fully  protected  in  respect  of  any  action  taken  or 

1532  suffered  under  this  Indenture  in  good  faith  by  him 
1  in  accordance  with  the  opinion  of  counsel; 

(e)  The  Trustee  shall  be  entitled  to  reasonable  compen¬ 
sation  for  all  services  rendered  by  him  in  the  execution  of 
the  trust,  including  reasonable  counsel  fees  for  the  services 
of  counsel,  and  the  Trustee  shall  have  a  lien  for  his  ex¬ 
penses  and  compensation  upon  the  corpus  of  the  trust  estate 
and  for  reimbursements  or  indemnification  in  respect  of 
any  liabilities  or  obligations  paid  or  incurred  by  him,  and 
such  expenses,  compensation  and  reimbursement  shall  be 
paid  to  the  Trustee  by  Securities  or  retained  by  the  Trustee 
from  the  income  of  the  trust  estate  before  distribution  of 
such  income  to  Securities; 

(f)  The  Trustee  shall  annually  within  sixty  days  after 
the  close  of  each  calendar  year,  render  an  account  of  all 
moneys  received  or  disbursed  during  such  accounting  period 
and  the  Trustee  shall  not  be  liable  or  compelled  to  make 
any  prior  or  other  accounting;  and 

(g)  The  Trustee  may  resign  and  be  discharged  of  the 
trust  hereunder  upon  thirty  days’  notice  to  Securities  and 
Linden  mailed  to  them  at  the  addresses  furnished  by  them 
to  the  Trustee  for  such  purpose.  In  case  of  the  decease  of 
the  Trustee,  or  in  case  the  Trustee  shall  resign  or  otherwise 
become  incapable  of  acting  hereunder,  Securities  shall 
promptly  appoint  a  new  trustee  in  his  place,  such  appoint¬ 
ment  to  be  evidenced  by  the  certificate  in  writing  of  the 
President  or  a  Vice  President  and  the  Secretary  or  an 
Assistant  Secretary  of  Securities  under  its  corporate  seal 
and  the  written  acceptance  thereof  by  the  trustee  so  ap¬ 
pointed.  The  trustee  so  appointed  shall  have  like 

1533  powers  and  be  subject  to  like  conditions  as  herein 
provided  in  respect  of  the  Trustee  herein  named,  and 

the  claim  and  chose  inaction  represented  by  the  indebted¬ 
ness  of  Linden  to  Securities  shall  be  duly  assigned  and 
transferred  to  such  new  trustee  to  be  held  by  such  new 
trustee,  together  with  the  certificates  in  respect  of  the  De¬ 
posited  Stock,  with  proper  instruments  of  assignment  and 
transfer  in  blank,  in  trust  in  accordance  with  the  terms 
and  provisions  hereof. 
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TENTH.  The  term  “  Securities  ’ ’  as  herein  used  shall  in¬ 
clude  the  successors  and  assigns  of  Securities;  and  the 
term  “Linden”  as  herein  used  shall  include  the  successors 
and  assigns  of  Linden;  and  this  Indenture  shall  enure  to 
the  benefit  of  and  be  binding  upon  the  successors  and  as¬ 
signs  of  Securities  and  Linden  respectively. 

IN  WITNESS  WHEREOF,  the  parties  hereto  have 
caused  the  execution  of  this  Indenture  the  day  and  year 
first  above  written. 

SECURITIES  CORPORATION  OF  THE  NEW  YORK 
CENTRAL  RAILROAD, 

By  C.  R.  DUGAN  (Signed) 

Vice  President. 

Attest  * 

J.  M.  O’MAHONEY  (Signed) 

Secretary 

LINDEN  SECURITIES  CORPORATION, 

By  JOHN  R.  DOUGLAS  (Signed) 

President. 

Attest : 

J.  C.  BUTTERY  (Signed) 

Spprpf/l  7*V 

B.  H.  MEYER  (Signed)  (L.S.) 

WITNESS: 

EZRA  BRAINERD,  JR.  (Signed) 

Exhibit  No.  11  (Universal)  is  a  copy  of  the  decision  of 
the  Interstate  Commerce  Commission,  Motor  Carrier  Divi¬ 
sion,  in  Hancock  Truck  Lines,  Inc.,  No.  MC-F-87,  dated 
December  16,  1939.  Such  decision  is  not  set  out  herein  but 
is  reported  in  35  M.C.C.  7. 

Exhibit  No.  12  (Employees)  is  a  copy  of  the  decision  of 
the  Interstate  Commerce  Commission  in  Freight  Forward¬ 
ers  Investigation,  No.  27365,  dated  October  11,  1938.  Such 
decision  is  not  set  out  herein  but  is  reported  in  229  I.C.C. 
201. 

Exhibit  No.  15  (Employees)  is  a  Report  of  “Hearings 
Before  a  Subcommittee  of  the  Committee  on  Interstate 
Commerce,  United  States  Senate,  76th  Congress,  Third 
Session,  on  S.  Res.  146.”  Such  Report  is  not  set  out  herein 
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but  will  be  found  in  the  Record  on  Appeal  at  page  1539. 

Exhibit  No.  16  (Employees)  is  a  copy  of  part  of  an  ex¬ 
hibit  in  the  Freight  Forwarding  Investigation,  I.C.C. 
Docket  No.  27365,  and  is  as  follows : 

1540  Exhibit  No.  16  (Employees) 

January  23,  1932. 

Mr.  Graham  C.  Woodruff, 

Chairman,  United  States  Freight  Company, 

New  York  City. 

Dear  Graham: 

I  have  your  note  of  yesterday  and  want  to  see  you  and 
explain  frankly  why  I  think  it  is  desirable  that  we  definitely 
divorce  the  L.  C.  L.  Corporation  and  the  U.  S.  Freight 
Company. 

I  shall  be  out  of  town  until  Thursday  of  next  week,  but 
glad  to  see  you  any  time  after  that. 

Yours  verv  truly, 

|  (stamped)  (SIGNED) 

Exhibit  No.  17  (Board)  is  copy  of  letter  from  G.  C.  Wood¬ 
ruff  to  Mr.  Louis  Turner,  Examiner,  dated  June  10,  1942, 
and  is  as  follows: 

1541  Exhibit  No.  17  (Board)  (Copy) 

THE  L.  C.  L.  CORPORATION 

Graham  C.  Woodruff 
President 
230  Park  Avenue 
New  York 
June  10th,  1942 
Mr.  Louis  Turner,  Examiner, 

Railroad  Retirement  Board, 

844  Rush  Street, 

Chicago,  HI. 

Dear  Sir: 

In  line  with  your  request  at  hearing  held  this  date  in 
New  York  and  my  undertaking  to  comply  with  such  re- 
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quest,  I  would  advise  that  the  following  officers  of  the  New 
York  Central  were  Directors  of  The  L.  C.  L.  Corporation 
during  the  years  1929  to  1932,  inclusive: 

1929:  G.  C.  Woodruff  (Not  connected  with  the  New 

York  Central  after  May) 

M.  J.  Alger 
F.  H.  Hardin 
1930:  M.  J.  Alger 
F.  H.  Hardin 
1931:  M.  J.  Alger 
F.  H.  Hardin 
1932:  M.  J.  Alger 
F.  H.  Hardin 

Yours  very  truly, 

(S)  G.  C.  Woodruff 

Exhibit  No.  18  (Employees)  is  a  copy  of  a  letter  from 
M.  J.  Alger,  President  of  Merchants  Despatch,  Inc.  to 
Guaranty  Trust  Company  of  New  York,  dated  March  19, 
1932,  and  is  as  follows: 

1542  Exhibit  No.  18  (Employees)  (Copy) 

MERCHANTS  DESPATCH,  INC. 

Martin  J.  Alger 
President 

March  19,  1932. 

Guaranty  Trust  Company  of  New  York, 

140  Broadway, 

New  York,  N.  Y. 

Gentlemen: — 

The  L.  C.  L.  Corporation  is  at  present  indebted  to  this 
Company,  herein  called  the  Merchants  Despatch,  in  the  sum 
of  $15,315,217.03,  and  as  collateral  security  for  the  pay¬ 
ment  of  said  indebtedness  has  deposited  with  the  Merchants 
Despatch  163,676  shares  of  stock  of  the  United  States 
Freight  Company  under  an  agreement  dated  February  1st, 
1930,  a  copy  of  which  is  hereto  attached,  which  provides 
generally  that  the  L.  C.  L.  Corporation  shall  pay  as  interest 
on  said  indebtedness  an  amount  equal  to  the  dividends  from 
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time  to  time  declared  on  the  deposited  stock;  that  the  Mer¬ 
chants  Despatch  or  its  nominee  shall  have  the  right  on  or 
prior  to  November  1,  1940  or  on  or  prior  to  the  expiration 
of  an  additional  period  of  five  years,  to  purchase  the  de¬ 
posited  stock  at  a  price  equal  to  the  outstanding  indebted¬ 
ness  and  interest;  that  if  the  Merchants  Despatch  shall  not 
elect  to  purchase  the  deposited  stock  within  the  time  pro¬ 
vided,  then  the  stock  may  be  sold  at  such  time,  in  such 
manner  and  at  such  prices  as  may  be  approved  by  the 
Merchants  Despatch  and  the  Merchants  Despatch  in  such 
case  will  accept  the  proceeds  of  sale  in  full  satisfaction  and 
discharge  of  said  indebtedness. 

1543  The  L.  C.  L.  Corporation  is  desirous  of  disposing  of 
said  stock  and  of  being  relieved  from  the  indebted¬ 
ness  to  the  Merchants  Despatch  secured  by  said  stock  and 
has  asked  the  Merchants  Despatch  to  find  a  purchaser 
therefor. 

The  Merchants  Despatch  desires  that  its  right  to  pur¬ 
chase  said  stock  within  the  period  provided  in  the  agree¬ 
ment  with  the  L.  C.  L.  Corporation  shall  continue  in  case 
of  a  sale  of  said  stock  by  the  L.  C.  L.  Corporation,  but  in 
view  of  certain  legal  limitations  finds  it  impracticable  to 
acquire  any  interest  in  said  stock  at  the  present  time.  It  is 
hoped  such  legal  limitations  will  be  removed  in  the  near 
future.  A  copy  of  the  agreement  of  February  1st,  1930  is 
in  the  files  of  the  Interestate  Commerce  Commission. 

Under  the  circumstances,  the  Merchants  Despatch  would 
be  glad-  if  you  could  find  a  purchaser  for  said  stock  who 
would  be  willing  to  acquire  and  hold  said  stock  subject  to 
the  right  of  the  Merchants  Despatch  to  purchase  the  same 
within  the  period  or  extended  period  provided  in  the  exist¬ 
ing  agreement  with  the  L.  C.  L.  Corporation,  and  who  will 
assume  the  undertakings  of  L.  C.  L.  Corporation  under  said 
agreement  by  the  execution  of  a  supplemental  agreement 
substantially  in  the  form  annexed. 

Yours  very  truly, 

(Sgd)  M.  J.  ALGER 

Exhibit  No.  21  (Universal)  is  copy  of  a  notice  to  the 
public  given  by  the  Interstate  Commerce  Commission  on 
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May  28,  1942,  after  the  enactment  of  Part  IV  (Freight 
Forwarders)  of  the  Interstate  Commerce  Act,  and  is  as 
follows: 

1546  Exhibit  No.  21  (Universal)  (copy) 


INTERSTATE  COMMERCE  COMMISSION 
WASHINGTON 

May  28, 1942. 

NOTICE  TO  THE  PUBLIC: 

The  Commission  has  changed  the  name  of  its  Bureau  of 
Water  Carriers  to  Bureau  of  Water  Carriers  and  Freight 
Forwarders.  This  Bureau,  in  addition  to  its  present  duties, 
will  have  administrative  charge  of  the  work  connected  with 
receiving  and  filling  applications  for  permits  to  engage  in 
service  as  a  freight  forwarder  under  Part  IV  of  the  Inter¬ 
state  Commerce  Act  and  with  issuing  such  permits  after 
action  by  the  Commission  or  a  division  thereof  on  such 
applications.  Other  matters  connected  with  the  adminis¬ 
tration  of  Part  TV  in  due  course  will  be  assigned  to  other 
existing  bureaus  of  the  Commission. 

A  revision  of  the  Commission’s  organization  schedule 
and  assignment  of  work  and  functions  is  in  preparation  for 
the  purpose  of  distributing  its  new  duties  under  Part  IV 
among  the  present  divisions  of  the  Commission. 

By  the  Commission. 

W.  P.  BARTEL, 

Secretary. 


Exhibit  No.  22  (Employees)  consists  of  two  decisions  of 
the  Interstate  Commerce  Commission  in  Nicholson-Univer¬ 
sal  Steamship  Company,  Ownership,  Docket  No.  28162. 
Such  decisions  are  reported  in  248  I.C.C.  43,  and  255  I.C.C. 
605,  respectively. 
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Exhibit  No.  23  (Employees)  consists  of  a  copy  of  a  tran¬ 
script  of  part  of  the  record  of  the  hearing  before  the  Inter¬ 
state  Commerce  Commission  in  Nicholson-Universal  Steam¬ 
ship  Company,  Ownership,  Docket  No.  28162,  pages  1  to 
176,  inc.,  from  which  the  following  testimony  of  Mr. 
Melius,  then  President  of  Universal  Carloading  &  Distrib¬ 
uting  Company,  Inc.  and  of  United  States  Freight  Com¬ 
pany,  has  been  selected: 

1675  Exhibit  No.  23  (Employees) 

Q.  You  made  monthly  reports  to  Mr.  Alger,  didn’t 
you?  A.  Well,  I  don’t  know  that;  I  made  reports  to  him. 
Q.  Periodic  reports?  A.  Yes. 

Q.  And  you  also  made  periodic  reports  to  Mr.  William¬ 
son?  A.  I  did. 

Q.  Do  you  still  continue  to  do  that?  A.  No,  sir. 

•  •  •  •  • 

1719  Q.  Mr.  Melius,  you  are  a  director,  are  you  not,  in 
one  or  two  of  the  railroads  that  are  part  of  the  New 

York  Central  System?  A.  No,  sir. 

Q.  You  are  not?  A.  No,  sir. 

1720  Q.  Were  you  ever  at  any  time?  A.  Yes.  Prior — oh, 
I  think  from  some  time  in  1936  to  August  1939. 

Q.  What  roads  were  those  ?  A.  Troy  Union,  Lake  Erie 
and  Eastern. 

Q.  You  resigned  as  director  in  those  roads?  A.  Yes, 
sir,  about  August,  1939. 

Q.  And  at  the  present  time  you  are  not  a  director  in 
any  of  the  roads  comprising  the  New  York  Central  System? 
A.  No,  I  am  not. 

Exhibits  Nos.  25,  26,  27,  28,  29,  30,  31  and  39  (Employees) 
are  copies  of  parts  of  exhibits  admitted  in  evidence  in  the 
hearing  before  the  Interstate  Commerce  Commission  in 
Docket  No.  27365,  Freight  Forwarders  Investigation,  from 
which  exhibits  there  have  been  selected  the  following  por¬ 
tions  for  inclusion  in  this  Joint  Appendix: 

From  Exhibit  No.  25  (Employees)  the  following  copies 
of  letters  have  been  selected: 
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1731  Exhibit  No.  25  (Employees) 

UNITED  STATES  FREIGHT  COMPANY 
Office  of  President 

40  Rector  Street 
New  York 
November  7,  1935 

Mr.  F.  E.  Williamson,  President, 

New  York  Central  System, 

230  Park  Avenue, 

New  York,  N.  Y. 

Dear  Mr.  Williamson: 

At  the  meeting  of  the  Board  of  Directors  of  the  United 
States  Freight  Company  today,  there  was  declared  the 
regular  quarterly  dividend  of  $0.25  per  share  and  in  addi¬ 
tion  an  extra  dividend  of  $0.25  per  share,  both  payable 
December  1st,  1935,  to  stockholders  of  record  at  the  close 
of  business  November  21st. 

This  will  give  the  New  York  Central  $81,838.00  on  De¬ 
cember  1st.  It  will  make  a  total  dividend  paid  by  the  United 
States  Freight  Co.  for  the  year  of  $1.25  per  share  and  will 
make  a  total  dividend  payment  for  the  year  on  the  160,676 
shares  of  stock  held  by  the  Linden  Corporation  of  $204,595. 

It  is  our  understanding  that  the  average  cost  of  the 
Linden  Corporation  ownership  of  stock  in  the  United  States 
Freight  Company  is  $93.80  per  share.  Therefore,  the  re¬ 
turn  on  the  investment  this  vear  to  the  Linden  Corporation 
is  1.33%. 

In  addition  however  the  operating  subsidiaries  of  the 
United  States  Freight  Co.  have  shipped  via  the  New  York 
Central  Lines  in  the  ten  months  ending  October  31st  an 
estimated  total  of  2,268  containers  and  49,271  box  cars,  on 
which  estimated  total  freight  charges  paid  were  $8,000,000. 
Of  this  amount  the  New  York  Central  System’s  proportion 
was  approximately  $6,385,040.23. 

Respectfully  vours, 

(Signed)  F.  N.  Melius 
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1735  UNITED  STATES  FREIGHT  COMPANY 


Office  of  President 


40  Rector  Street 
New  York 


Mr.  W.  F.  Place 
New  York  Central  System 
230  Park  Avenue 
New  York  City 


March  5, 1936 


Dear  Mr.  Place: 

Herewith,  for  execution  by  the  Linden  Securities  Corpo¬ 
ration,  proxy  naming  Messrs.  R.  J.  Leibenderfer,  H.  W. 
Burnham  and  the  undersigned,  to  vote  as  its  proxy  at  an 
election  for  Directors  of  the  United  States  Freight  Co.  at 
the  Annual  Meeting  of  said  Company  to  be  held  on  the  6th 
day  of  April  1936;  with  an  extra  copy  enclosed  for  your 
files. 


I 


FNM/F 


Very  truly  yours, 

(Sgd)  F.  N.  Melius. 


March  9,  1936 

Mr.  F.  N.  Melius, 

President, 

United  States  Freight  Company, 

40  Rector  Street, 

New  York,  N.  Y. 

Dear  Mr.  Melius: 

Returned  herewith  please  find  proxies  enclosed  to  me 
with  your  letter  of  March  5th  in  error. 

These  proxies  should  be  sent  to  the  Linden  Securities 
Corporation,  care  of  the  Guaranty  Trust  Company  of  New 
York. 


Yours  Very  truly, 
W.  F.  PLACE 


19? 


1736  UNITED  STATES  FREIGHT  COMPANY 

40  Rector  Street 
NEW  YORK 


May  4th,  1936 

Office  of 
President 

Mr.  F.  E.  Williamson 
President 

New  York  Central  System 
230  Park  Avenue 
New  York  City 

Dear  Mr.  Williamson: 

The  Board  of  Directors  of  the  United  States  Freight  Co. 
in  meeting  held  today  declared  regular  quarterly  dividend 
of  twenty-five  (25c)  per  share  payable  June  1st,  1936,  to 
stockholders  of  record  at  close  of  business  on  Mav  21st, 
1936. 

On  the  163,676  shares  held  in  the  name  of  the  Linden 
Securities  Corp.  this  amounts  to  $40,919.00. 

Respectfullv  vours, 

FNM/F  (sgd)  F.  N.  Melius. 

From  Exhibit  No.  26  (Employees)  the  following  copies 
of  letters  have  been  selected: 

1740  Exhibit  No.  26  (Employees) 

UNITED  STATES  FREIGHT  COMPANY 

New  York,  Feb.  27,  1934 

Mr.  F.  E.  Williamson,  President, 

New  York  Central  Lines, 

Grand  Central  Terminal 
New  York  City. 

Dear  Sir: — 

During  the  year  1933  the  Universal  Carloading  and  Dis¬ 
tributing  Co.  routed  via  New  York  Central  Lines  36,520 
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cars  of  merchandise  freight  and . 9,435  containers 

on  which  freight  charges  were  paid  by  the  Universal 
amounting  to . . $6,769,074.87. 

A  small  percentage  of  these  cars  moved  for  some  part  of 
the  haul  over  other  railroads.  As  we  have  not  the  division 
paid  these  other  railroads,  we  have  pro  rated  same  on  a 
mileage  basis,  which  indicates  that  the  New  York  Central 
portion  of  this  revenue  was  about . $5,500,000.00. 

The  Overland  Package  Freight  Service  forwarding  small 
package  business  via  open  freight  on  less  carload  rates, 
paid  freight  charges  to  New  York  Central  Lines  during 
the  year  1933  of . $50,000.00. 

The  Trans-Continental  Freight  Co.  consolidating  auto¬ 

mobiles  and  household  goods  shipments,  paid  freight 
charges  in  1933  to  the  New  York  Central  Lines  amounting 
to  . $65,000.00. 

The  subsidiaries  of  the  United  States  Freight  Co.  during 
the  year  paid  to  the  New  York  Central  Lines  as  rental  for 
facilities  used  . $100,000.00. 

The  total  payments,  therefore,  by  the  United  States 
Freight  Co.  and  subsidiaries  to  the  New  York  Central  Lines 
during  the  year  amounted  to  approximately  $5,715,000.00. 

This  business  should  be  especially  profitable  to  the  rail¬ 
roads,  as  it  is  loaded  in  cars  in  minimum  loads  averaging 
in  excess  of  30,000  pounds  each  and  shows  earnings  to  the 
railroad  of  over  25c  per  car  mile. 

To  illustrate,  earnings  per  car  to  the  railroad  on  this 
business,  there  is  shown  below  the  average  freight  charges 
paid  per  car  on  certain  of  our  movements  between  points 
on  the  New  York  Central  Lines. 


s 
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1741  AVERAGE  FREIGHT  CHARGES  PER  CAR 


Between 

Boston  to  Chicago . 

“  “  St.  Louis  .... 

St.  Louis  to  New  York. . 
Chicago  to  Cincinnati. . . 
Indianapolis  to  New  York 
Columbus  to  Boston. ... 
Boston  to  Cincinnati.... 
Boston  to  Cleveland. . . . 

Boston  to  Toledo . 

Buffalo  to  Chicago . 

Buffalo  to  St.  Louis . 

Chicago  to  Boston . 

“  “  New  York  . . 

Cleveland  to  Boston . 

.  “  “  New  York  . 

“  “St  Louis... 

Detroit  to  Boston . 

“  “  New  York... 
“  “  St.  Louis 


Average  Paid 
Per  Car 

..  .$306.05 
...  325.00 
...  401.07 
...  320.73 
...  231.52 
...  352.29 
...  272.70 
...  223.83 
...  230.52 
...  199.20 
...  248.40 
...  267.21 
...  268.75 
. ..  224.78 
...  220.35 
...  226.06 
...  237.41 
...  218.27 
...  256.81 


During  the  year  1933  numerous  movements  were  diverted 
from  truck  to  the  rail  incidental  to  the  publication  of  All 
Commodity  rates  by  the  railroad  to  meet  truck  competition. 
Among  these  movements  may  be  mentioned  those  between 
New  England  points  and  Buffalo,  Chicago  and  Cleveland, 
Chicago  and  Louisville,  Chicago  and  St.  Louis,  Cleveland 
and  St.  Louis,  Detroit  and  Milwaukee,  etc. 

During  1933  arrangements  were  made  to  transfer  Uni¬ 
versal  business  previously  handled  at  the  Missouri  Pacific 
house  in  St.  Louis  to  the  Big  Four  Railroad  freight  house 
at  E.  St.  Louis.  This  avoided  the  necessity  for  switching 
Universal  cars  from  E  St.  Louis  to  St.  Louis  and  has 
resulted  in  a  saving  per  annum  of  approximately. 
$62,500.00  in  switching  cost  to  the  Big  Four  Railroad. 
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Beginning  in  October  1933  we  arranged  for  consolidation 
in  box  cars  and  containers  of  Universal  and  New  York 
Central  less  carload  freight  in  and  out  of  New  York  City 
and  Buffalo,  Rochester,  Syracuse,  Utica  and  Albany;  which 
arrangement  to  January  31st  resulted  in  the  saving  in  road 
haul  of  1126  box  cars,  eliminated  66  car  floats  and  87  tug 
hours.  This  resulted  in  savings  in  terminal  switching,  road 
haul  and  marine  expense  of  approximately  $11,383.52. 
This  is  merely  a  start,  as  there  are  numerous  other  points 
east  of  Buffalo  to  which  this  can  be  extended  with  addi¬ 
tional  economies,  to  say  nothing  of  the  tremendous  possi¬ 
bilities  for  savings  in  the  expansion  of  this  operation  to 
cover  the  Lines  West  of  Buffalo,  in  connection  with  which 
studies  are  now  being  made  for  extension  of  the  plan  to 
Chicago,  St.  Louis,  Indianapolis,  Cincinnati,  Detroit,  Cleve¬ 
land  and  other  points  in  that  territory. 


The  advantages  above  enumerated  accrue  to  the  New 
York  Central  Lines  largely  because  of  its  interest  in  the 
Uhited  States  Freight  Co.  and  subsidiaries  and  could  not 
be  very  well  obtained  by  any  other  method.  We  believe 
that  this  interest  will  become  increasingly  valuable  to  the 
New  York  Central  Line  with  returning  normal  business 
conditions,  the  establishment  of  additional  All  Commodity 
rates  that  will  enable  us  to  divert  to  the  rail  various  move¬ 
ments  now  of  necessity  routed  via  truck  and  further  de¬ 
velopment,  now  in  progress  as  above  mentioned,  of  the  con¬ 
solidation  method  of  handling  the  railroads7  less  carload 
freight  business  in  conjunction  with  that  of  the  Universal 
Carloading  &  Distributing  Co. 


NYC-20 


(Signed) 


Yours  very  truly, 

F.  N.  Melius,  President. 
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1742  UNITED  STATES  FREIGHT  COMPANY 


Office  of  President. 


40  Rector  St.,  New  York 

Personal. 

Mr.  M.  J.  Alger,  April  13,  1934 

VP —  Traffic, 

New  York  Central  Lines, 

New  York  City. 

Dear  Mr.  Alger: 

Effective  April  5th  we  changed  routing  on  some  fourth 
class  cars  from  Chicago,  which  for  a  long  time  have  been 
running  NYC-Lehigh  Valley,  to  straight  New  York  Central 
to  Pier  17. 

This  should  run  about  45  to  50  cars  per  month  and  help 
a  little  in  connection  with  our  efforts  in  the  interest  of  the 
NYC  Lines.  Yours  very  truly 

(Signed)  F.  N.  Melius. 


UNITED  STATES  FREIGHT  COMPANY 

40  Rector  Street, 

PERSONAL —  New  York,  N.Y. 

Mr.  M.  J.  Alger  April  17,  1935 

VP — Traffic 

New  York  Central  Lines 
466  Lexington  Avenue 
New  York  City. 

Dear  Mr.  Alger 

Am  sure  you  will  be  interested  to  know  that  our  rev¬ 
enue  tonnage  for  the  month  of  March  1935  was . 

251,462,234  lbs.,  and  it  is  the  best  month  since  1929. 

Also,  estimated  Net  Earnings  for  March  are . 

$119,877.02,  and  for  the  first  quarter . $97,618.45; 

thirty-two  (32)  cents  a  share  against  thirty-one  (31)  cents 
for  the  same  period  a  year  ago. 

(Signed) 

Respectfully  yours, 

FNW/F  F.  N.  Melius 
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From  Exhibit  No.  27  (Employees)  the  following  copies 
of  letters  and  memoranda  have  been  selected: 

1746  June  17,  1932 

;  23-5 

PERSONAL 
Mr.  C.  J.  Brister, 

V.P.,  New  York  Central  Lines, 

466  Lexington  Avenue, 

New  York,  N.  Y. 

Dear  Sir: 

For  your  information,  there  was  forwarded  from  Pier  23, 
North  River,  on  June  2nd,  car  NYC  51977  containing  ship¬ 
ment  of  air  compressors,  weighing  approximately  26,000 
lbs.,  consigned  to  Brunner  Mfg.  Co.,  Utica,  N.  Y. 

This  shipment  originated  in  Texas  and  arrived  in  New 
York  via  the  Newiex  SS  Corp.,  routing  via  that  line  to 
New  York  and  New  York  Central  beyond  being  through 
the  efforts  of  our  G-eneral  Manager  in  Texas. 

Very  truly  yours, 

FNM/B  F.  N.  Melius. 

1749  UNIVERSAL  CARLOADING  &  DISTRIBUTING 

COMPANY 
Chicago,  July  16,  1932. 

Mr.  F.  N.  Melius, 

President,  ' 

New  York  Office. 

Subject:  CARLOAD  BUSINESS  FOR  NYC  LINES 
Dear  Sir: 

We  are  advised  by  the  Mutual  Trucking  Co.,  Chicago, 
that  due  to  purchases  of  tires  from  the  India  Tire  &  Rubber 
Coj,  they  would  change  their  routing  from  Pennsylvania  to 
New  York  Central  on  shipments  of  crude  rubber  moving 
from  Newark  and  New  York  to  their  plant  at  Akron. 

Inasmuch  as  Mutual  have  just  recently  made  their  first 
purchases,  we  would  appreciate  your  following  this  up  at 
New  York  to  see  if  the  business  is  diverted  as  promised, 
i  Yours  very  truly, 

(Sgd.)  B.  R.  Lawrence. 
Vice  President. 
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CC-Mr.  W.  C.  Douglas,  AGFTM, 

NYC  Lines,  Chicago. 

1750  New  York,  October  25,  1932. 

MEMORANDUM  FOR  MR.  F.  N.  MELIUS: 

I  am  obliged  to  you  for  copy  of  letters  from  your  Cleve¬ 
land  Manager.  If  you  cannot  make  any  progress  with  Halle 
Brothers,  and  will  let  me  know,  I  will  take  it  up  with  Mr. 
Halle,  who  is  an  old  schoolmate  of  mine. 

I  think  this  is  very  good  work  on  Mr.  Reardon’s  part. 
I  will  look  him  up  the  next  time  I  am  in  Cleveland  and  per¬ 
haps  be  able  to  give  him  some  help  through  my  local 
acquaintance  there. 

Come  in  and  see  me  when  you  can  as  there  is  one  matter 
I  want  to  talk  with  you  about. 

F.  E.  Williamson. 

UNITED  STATES  FREIGHT  COMPANY 

New  York,  November  2nd,  1932. 

PERSONAL 

Mr.  C.  J.  Brister, 

V.P.,  New  York  Central  Lines, 

466  Lexington  Avenue, 

New  York,  N.  Y. 

Dear  Sir: 

For  your  information,  below  are  listed  instances  where 
our  representatives  have  been  instrumental  in  influencing 
freight  traffic  via  New  York  Central  Lines: 

UP  21910  from  the  Marquette  Manufacturing  Co.,  Min¬ 
neapolis,  Minn.,  Sept.  21st,  containing  automotive  equip¬ 
ment,  consigned  to  their  Brooklyn  branch — secured  for 
NYC  through  our  Minneapolis  office. 

August  18th,  John  A.  Steen  Varnish  Co.,  Chicago,  shipped 
two  carloads  of  varnish  to  the  Benj.  Franklin  Paint  & 
Varnish  Co.,  Philadelphia,  via  Michigan  Central-Lehigh 
Valley — cars  NYC  202250  and  B&O  273305;  also  RE  6340 
to  Sears,  Roebuck  &  Co.,  Philadelphia,  via  the  same  route. 
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This  tonnage  is  controlled  by  Miller  &  Co.,  who  were  dis¬ 
posed  to  ship  the  goods  as  formerly,  via  the  B&O,  but 
through  one  of  our  Chicago  representatives,  who  has  an 
intimate  connection  with  Miller  &  Co.,  the  business  was 
routed  as  indicated. 

Through  our  Milwaukee  office,  C&NW  47767  forwarded 
Sept.  27th  by  the  Heil  Co.,  consigned  to  Universal  Carload¬ 
ing  &  Distributing  Co.,  New  York  City,  for  export,  via  NYC. 

During  August  the  Aluminum  Co.  of  America  forwarded 
to  us  576,449  lbs.  in  pool  cars,  of  which  342,698  lbs.  went 
forward  from  Cincinnati  in  Universal  cars  and  we  were 
able  to  turn  over  to  the  Big  Four  Railroad  80,445  lbs.  of 
unrouted  tonnage. 

Attached  are  statements  showing  crude  rubber  routed 
via  the  NYC-Big  Four  by  the  General  Tire  and  Rubber 
Company — 2,216,185  lbs.,  25  cars,  from  Sept.  27th  to  August 
29th,  and  451,910  lbs.  August  5th  to  Sept.  24th — 6  cars. 
FNM/B 

Very  truly  yours, 

F.  N.  MeUus. 

1752  New  York,  November  10,  1932 

PRIVATE  ; 

Memorandum  for  Messrs. 

W.  T.  Stevenson, 

W.  C.  Douglas, 

O.  R.  Bromley, 

F.  O.  Stafford, 

D.  E.  Gelatt, 

J.  E.  Anderson, 

J.  B.  Nessle, 

B.  R.  Brenan : 

Will  you  gentlemen  kindly  advise  if  all  our  people  are 
rendering  their  cooperation  to  the  Universal  Carloading  & 
Distributing  Company,  and  its  subsidiary  companies,  by 
giving  them  tips  with  regard  to  business  which  they  might 
secure,  as  well  as  assisting  them  in  other  ways? 

C.  J.  Blister 


CC — Mr.  R.  Van  Ummersen 
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New  York,  November  11th,  1932. 

Mr.  C.  J.  Brister, 

Vice  President. 

Your  memorandum  of  November  10th: 

Our  people  have  been  instructed  and  are  cooperating 
closely  with  the  Universal  Carloading  &  Distributing  Com¬ 
pany  and  its  subsidiaries  by  giving  them  tips  and  assisting 
them  in  every  way  possible. 

Respectfully, 

D.  E.  Gelatt. 

1756  UNITED  STATES  FREIGHT  COMPANY 

40  Rector  Street,  New  York 
November  19,  1932. 

Mr.  C.  J.  Brister, 

Vice  President, 

New  York  Central  Lines, 

466  Lexington  Ave., 

New  York  City. 

Dear  Sir: 

For  your  information,  it  was  recently  suggested  to  us 
by  the  American  Type  Founders  Co.  representatives  here 
that  we  get  in  touch  with  their  representatives  in  Chicago 
who  were  in  charge  of  dismantling  their  Chicago  plant, 
operated  in  the  name  of  Barnhart  Brothers  and  Splindler 
located  at  Montoe  and  Throop  Streets,  Chicago,  in  connec¬ 
tion  with  the  shipping  east  of  the  contents  of  the  plant, 
mostly  machinery  consigned  to  their  Jersey  City  factory. 

It  developed  that  the  business  would  be  very  largely 
shipped  in  carloads  and  our  people  at  Chicago  endeavored 
to  procure  the  entire  carload  movement  for  the  New  York 
Central  System.  We  were  unable  to  influence  all  of  the 
businss,  but  were  advised  that  three  cars  are  being  shipped 
via  New  York  Central  RR — viz:  CM&StP — 92972  —  92262 
and  206718  and  the  shippers  have  promised  to  route  from 
three  to  five  cars  additional  via  the  New  York  Central. 

Yours  very  truly, 

Sgd.  F.  N.  Melius. 
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1759  UNITED  STATES  FREIGHT  COMPANY 

I  New  York,  April  19th,  1933 

23-5-2 

Mr.  C.  J.  Brister,  V.P., 

New  York  Central  Lines, 

466  Lexington  Avenue, 

New  York,  N.  Y. 

Dear  Sir: 

We  are  pleased  to  submit  the  following  report  covering 
traffic  which  our  representatives  have  been  able  to  influence 
via  New  York  Central  Lines: 

Through  our  St.  Louis  office,  MRS  4010,  containing 
36,400  lbs.  of  drugs,  forwarded  March  8th  by  The  Hali- 
tosine  Company,  St.  Louis,  to  Daniel  Reeves,  Inc.,  New 
York  City;  also  MRS  4034,  from  the  same  shipper  con¬ 
signed  to  themselves,  care  of  Bush  Terminal,  Brooklyn, 
N.'Y.,  via  Big  Four-New  York  Central;  also  MC  86450, 
glass  bottles  from  Foster  Forbes  Glass  Co.,  Marion,  Ind., 
which  was  originally  lined  up  for  movement  via  Nickel 
Plate  but  was  forwarded  via  Big  Four. 

Through  our  Foreign  Department,  car  NYC  30029,  44,000 
lbs.,  from  McIntosh  &  Seymour  Corp.,  Auburn,  N.  Y., 
March  30th,  to  Philadelphia  via  NYC-Reading;  also  Erie 
14824,  via  NYC-Reading,  Erie  14596  and  Erie  19538  via 
Erie-P&LE-Western  Marvland-Reading — total  weight  ap¬ 
proximately  153,000  lbs.,  from  Marion  Steam  Shovel  Co., 
Marion  Co.,  consigned  to  their  order,  notify  Universal  Car- 
loading  &  Distributing  Co.  Philadelphia. 

Through  our  Cincinnati  office  50,083  lbs.  of  unrouted 
freight  via  Big  Four  Railroad  account  Aluminum  Com¬ 
pany  of  America,  during  February,  and  25,394  lbs.  in 
March. 

Attached  are  lists  indicating  24  cars,  containing  1,216, 
234  lbs.  during  period  Jan.  31st  to  Feb.  27th,  inclusive, 
and  ly  cars,  total  743,993  lbs.,  during  period  Feb.  25th  to 
March  28th,  of  crude  rubber  routed  via  NYC  System  by  the 
General  Tire  &  Rubber  Company. 

In  their  daily  contacts  our  representatives  receive  leads 
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on  traffic  for  rail  movements  and  this  information  is  also 
passed  to  proper  representatives  of  the  New  York  Central 
Lines  for  solicitation. 

Very  truly  yours, 

(Sgd)  F.  N.  Melius. 


1760 


Mr.  T.  J.  Cook: 


Chicago,  Feb.  28,  1934. 
File:  3-399 -Chicago,  Ill., 
UCLD  CO. 


Your  file  J-39900-UCL&D  CO.,  relative  to  continuing  our 
efforts  in  connection  with  the  solicitation  of  traffic  for  the 
Universal  Carloading  &  Distributing  Company. 

During  the  month  of  February,  we  advised  the  Universal 
Carloading  &  Distributing  Company  that  the  following 
firms  were  using  carloading  companies  other  than  the  Uni¬ 
versal. 


National  Blank  Book  Co. 
Hollister  Mills,  Inc. 

Otis  Importing  Company 
Grover  Show  Co. 

Acme  Leather  Co. 

Form  Fit  Company 
Gallo  Motor  Truck  Co. 

W.  A.  Jones  Foundry  Co. 
Old  Rose  Distilling  Co. 
Warner  Bros. 

Thin  Shell  Candy  Co. 

Paul  F.  Beich  Co. 
Continental  Food  Stores 
Julius  Loser  &  Co. 
Continental  Products  Co. 
Royal  Curtain  Mfg.  Co. 
Simplex  Wire  &  Cable  Co. 
Tibbets  &  Garland 


328  So.  Jefferson  St. 
812  W.  Van  Buren  St. 
105  W.  Madison  St. 
313  W.  Monroe  St. 

515  S.  Peoria  St. 

500  S.  Franklin  St. 

44  W. 

222  W.  Madison  St. 
367  W.  Adams  St. 

1220  W.  Randolph  St. 
1015  S.  State  St. 

1805  S.  Michigan  Ave. 
230  S.  Franklin  St. 

564  W.  Monroe  St. 


CHICAGO,  ILLINOIS 

(Sgn.  typed)  L.  C.  Howe. 


204 


1761  UNIVERSAL  CARLOADING  &  DISTRIBUTING 

CO. 

St.  Louis,  Missouri 
June  14, 1934 

Mr.  F.  N.  Melius 
President 

NEW  YORK  OFFICE 
Dear  Sir: 

In  casting  about  for  business  that  can  be  handled  to  an 
advantage  by  our  friendly  carrier  connections,  Mr.  Wise 
calls  my  attention  to  an  unusual  movement  of  cotton  and 
knit  goods  moving  from  the  Mount  Hope  Finishing  Com¬ 
pany,  Holyoke,  Massachusetts. 

Mr.  J.  J.  Demsey,  President  of  the  various  textile  associ¬ 
ations  in  St.  Louis,  has  advised  Mr.  Wise  that  routing  has 
been  confined  nearly  100%  in  the  past  to  New  Haven-Lacka- 
wanna-Wabash,  however,  due  to  friendship,  Mr.  Dempsey 
is  willing  to  route  this  traffic  through  our  friendly  connec¬ 
tions  and  I  would  like  to  have  you  advise  as  to  the  junction 
that  will  give  the  New  York  Central  system  the  longest 
haul,  as  I  understand  shippers  are  located  on  the  New 
Haven  rails,  consequently  the  New  Haven  will  undoubtedly 
exercise  their  own  pleasure  as  to  the  transfer  point  unless 
routing  instructions  are  specific  as  to  the  point  of  delivery 
to  the  New  York  Central,  bearing  in  mind,  of  course,  the 
service  feature. 

Understand  the  volume  controlled  by  Mr.  Demsey  ap¬ 
proximates  carloads  but  it  is  confined  to  less-than-carload 
shipments  by  reason  of  its  consumption  among  the  various 
houses  in  this  district. 

As  soon  as  I  hear  from  you  in  regard  to  specific  routing, 
we  will  have  Mr.  Dempsey  issue  routing  suggested  on  the 
traffic  that  is  now  moving  competitive.  This,  of  course,  is 
business  that  cannot  be  handled  in  connection  with  our  own 
package  cars. 

Yours  very  truly, 

(Sgd.)  E.  S.  Van  Tassell 
Manager. 
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1762  UNITED  STATES  FREIGHT  COMPANY 

New  York,  July  9,  1934. 

Mr.  M.  J.  Alger, 

VP-NYC  Lines, 

New  York  City. 

Dear  Mr.  Alger : 

Since  last  reporting  to  you  in  detail  as  to  carload  busi¬ 
ness  other  than  UC&D  merchandise  business  in  connection 
with  which  those  associated  with  this  company  were  instru¬ 
mental  in  having  routed  via  New  York  Central  Lines,  we 
have  the  following  to  report : 

Advised  NYC  General  Agent  at  Newark,  N.  J.,  with  refer¬ 
ence  to  a  car  from  that  point  to  Indianapolis;  which  we 
were  later  advised  was  secured  for  movement  via  CRR- 
P&R-NYC-B/4. 

Car  CM&StP  706641  from  the  Minneapolis-Honeywell 
Regulator  Co.,  Minneapolis  to  New  York  City,  via  NYC 
RR. 

NW  car  35194  from  the  A.  J.  Lindeman  &  Ho  verson  Co., 
Milwaukee  to  New  York  City,  via  C&NW-IHB-NYC. 

Car  from  Belleville,  Ill.,  to  Cleveland  for  distribution,  via 
Big  Four-NYC. 

Successful  in  diverting  car  from  the  Kari-Keen  Mfg.  Co., 
Sioux  City,  Iowa,  to  New  York  City,  via  C&NW-NYC. 

Passed  along  information  to  NYC  people  at  New  York 
relative  to  carload  of  paper  shipping  bags  from  the  Kary 
Safe  Paper  Bag  Co.,  NY  City,  to  Toledo. 

Secured  for  movement  via  NYC  RR  two  carloads  of  metal¬ 
lic  furniture  KD,  Aurora,  Ill.  to  Bush  Terminal,  Brooklyn. 

During  May  we  favored  Big  Four  with  routing  on  29,651 
lbs.  of  unrouted  freight  from  the  Aluminum  Co.  of  America, 
Alcoa,  Tennessee;  and  48,302  lbs.  of  unrouted  traffic  from 
the  same  source  during  the  month  of  June. 
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At  the  suggestion  of  our  representative  at  Hartford,  Conn., 
the  Arrow  Hart  &  Hegeman  Electric  Co.,  forwarded  car 
containing  47,322  lbs.  from  that  point  to  their  branch  at 
San  Francisco,  CaL 

Two  carloads  from  the  Oliver  United  Filters  Inc.,  Oakland, 
Cal.  one  consigned  to  Hazleton,  Pa.,  and  the  other  to  Kala¬ 
mazoo,  Mich,  for  movement  via  NYC  RR  beyond  Chi¬ 
cago.  Passed  “Traffic  tip”  along  to  NYC  Foreign 
1763  Department  with  reference  to  movement  of  twenty- 
four  carloads  of  equipment  move  from  Massillon, 
Ohio,  for  export. 

Through  the  efforts  of  our  representative  two  cars  from 
St.  Louis  to  NY  City  Stop-off  at  Kansas  City;  these  ship¬ 
ments  having  been  lined  up  for  movement  via  other  medium 
previous  to  coming  to  the  attention  of  our  representatives. 

“Traffic  Tip”  to  NYC  representative  with  reference  to 
seventy  tons  arriving  on  Holland-American  liner  the  end 
of  June  for  the  Eastman  Kodak  Co.  at  Rochester,  N.  Y. 

Our  Foreign  Dept,  advises  they  have  been  instrumental 
in  the  following  carloads  moving  to  NY  City  via  NYC  RR 
for  export:  One  car  from  Greenville,  Mich,  of  June  19th 
and  an  additional  carload  from  same  point  on  June  25th; 
one  car  from  Chicago  on  June  20th;  one  carload  under  date 
of  July  3rd  from  Chicago;  and  at  the  suggestion  of  our 
Grand  Rapids  representative  have  been  successful  in  se¬ 
curing  routing  on  several  carloads  from  the  W.  E.  Dunn 
Mfg.  Co.,  Holland,  Mich.,  for  export. 

Items  enumerated  herein  are  in  addition  to  reports  that 
have  been  made  from  time  to  time  with  reference  to  par¬ 
ticular  movements  secured  for  forwarding  via  NYC  Lines. 

Very  truly  yours, 

F.  N.  Melius. 


207 


s 


1765  UNITED  STATES  FREIGHT  COMPANY 


Office  of  President 


40  Rector  Street 
New  York 


Oct.  25,  1934 

Mr.  M.  J.  Alger 
VP-Traffic 

New  York  Central  Lines 
New  York  City 

Dear  Mr.  Alger: 

The  following  is  quoted  from  letter  received  from  our 
Pittsburgh  manager : 

“Some  few  weeks  ago  a  little  incident  occurred  which 
I  did  not  intend  to  mention,  but  since  I  have  the  oppor¬ 
tunity  of  writing  to  you,  I  will  relate  it.  The  Duquesne 
University  football  squad  are  scheduled  for  a  game  in 
Detroit  and  their  coach,  Mr.  Joe  Bach,  a  personal  friend 
of  mine,  consulted  me  regarding  the  railroad  they  would 
use.  In  view  of  our  close  relationship  with  the  New  York 
Central,  I  recommended  that  road,  and  tomorrow  morn¬ 
ing  the  NYC  will  have  approximately  one  hundred  and 
twenty-five  fares  to  Detroit,  including  the  seventy-five 
boys  in  the  squad  and  other  members  of  the  party. 

“Please  do  not  think  I  am  looking  for  a  pat  on  the 
back,  as  I  considered  it  my  duty  to  help  the  New  York 
Central  when  it  was  possible  to  do  so.,, 

You  can  see  from  this  that  our  men  in  the  field  are  losing 
no  opportunity  to  solicit  both  passenger  and  freight  traffic 
for  the  New  York  Central. 

Very  truly  yours, 

F.  N.  Melius. 

FNM/F 

CC— Mr.  F.  E.  Williamson 
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1770  UNITED  STATES  FREIGHT  COMPANY 

February  25,  1935. 

Mr.  M.  J.  Alger, 

Y.P.  Traffic, 

New  York  Central  Lines, 

New  York  City. 

Dear  Mr.  Alger: 

In  connection  with  efforts  on  the  part  of  Universal  rep¬ 
resentatives  throughout  the  country  in  behalf  of  NYC 
Lines’  routing,  our  Manager  at  Omaha  has  expressed  the 
thought  that  possibly  we  could  be  more  helpful  in  the  se¬ 
curing  of  carload  business  if  local  NYC  Agents  would  ad¬ 
vise  our  representatives  as  to  any  movements  they  are 
unable  to  secure. 

It  seems  to  me  this  is  a  good  suggestion,  and  am  wonder¬ 
ing  what  you  would  think  of  the  plan,  with  particular  refer¬ 
ence  to  the  following  out  of  this  suggestion  by  the  issuance 
of  instructions  to  NYC  off-line  representatives  that  they 
contact  Universal  representatives  in  connection  with  busi¬ 
ness  which  they  cannot  land,  to  the  end  that  possibly  our 
people  might  be  of  assistance. 

Very  truly  yours, 

F.  N.  MELIUS. 

1771  Chicago,  March  26,  1935. 

6000 


Memorandum  for  Mr.  C.  J.  Blister: 

'  Referring  to  your  memorandum  of  March  1st,  enclosing 
copy  of  letter  from  Mr.  Melius,  relative  to  having  our  off¬ 
line  representatives  cooperate  with  the  Universal  people, 
tipping  them  off  to  traffic  which  we  have  been  unable  to 
secure  ourselves. 
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The  Universal  Carloading 
offices  at  the  following  points: 

Atlanta,  Ga. 
Birmingham,  Ala. 

Butte,  Mont. 

Cedar  Rapids,  la. 
Clinton,  la. 

Dallas,  Tex. 

Davenport,  la. 

Denver,  Colo. 

Des  Moines,  la. 

Dubuque,  la. 

Duluth,  Minn. 

El  Paso,  Tex. 

Fargo,  N.D. 

Ft.  Worth,  Tex. 
Houston,  Tex. 

Jackson,  Miss. 

Kansas  City,  Mo. 
LaCrosse,  Wis. 

Lincoln,  Neb. 

Little  Rock,  Ark. 

Los  Angeles,  Calif. 


and  Distributing  Co.  have 

Mason  City,  la. 
Memphis,  Tenn. 
Milwaukee,  Wis. 
Minneapolis,  Minn. 

New  Orleans,  La. 
Oakland,  Calif. 
Oklahoma  City,  Okla. 
Omaha,  Neb. 

Portland,  Ore. 

St.  Paul,  Minn. 

Salt  Lake  City,  Utah 
San  Antonio,  Tex. 

San  Francisco,  Cal. 
Seattle,  Wash. 
Shreveport,  La. 

Sioux  City,  la. 

Sioux  Fads,  S.  D. 
Spokane,  Wash. 

Tulsa,  Okla. 

Wichita,  Kans. 


The  Universal  Carloading  Co.  largely  call  on  shippers 
of  L.C.L.  traffic  and  their  primary  function  is  in  the  direc¬ 
tion  of  securing  LCL  freight  for  consolidation  into  car¬ 
loads. 

If  we  were  to  literally  follow  out  Mr.  Melius’  suggestion 
in  my  opinion  it  would  in  effect  be  a  definite  acknowledg¬ 
ment  that  representatives  of  the  Universal  Carloading  Co. 
are  likewise  representatives  of  the  New  York  Central. 

No  objection  is  seen  to  suggest  to  our  representatives 
that  when  they  have  some  carload  traffic  which  they  are  un¬ 
able  to  secure  they  might  confer  with  the  representatives 
of  the  Universal  Carloading  Co.  and  ask  such  representa¬ 
tives  if  he  could  in  any  way  be  helpful  in  securing  the 
traffic  for  the  NYC  Lines. 


(Sgd)  W.  C.  DOUGLAS. 
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1772  New  York,  March  30,  1935. 

Memorandum  for  Mr.  W.  C.  Douglas; 

Referring  to  your  memorandum  of  March  26th,  file  6000, 
in  regard  to  our  off-line  representatives  tipping  off  the 
Universal  people  to  movements  of  traffic  which  we  have 
been  unable  to  secure  ourselves. 

Will  you  kindly  arrange  to  suggest  to  our  representatives 
that  when  they  have  some  carload  traffic  which  they  are 
unable  to  secure,  they  confer  with  representatives  of  the 
Universal  Carloading  Company  and  ask  if  such  representa¬ 
tives  can  be  helpful  in  securing  the  business  for  our  line? 

C.  J.  BRISTER.  • 

1779  UNITED  STATES  FREIGHT  COMPANY 

40  Rector  Street 

New  York,  Jan.  2nd,  1936. 

Mr.  M.  J.  Alger,  VP, 

New  York  Central  System, 

New  York  City. 

Dear  Mr.  Alger: 

Since  our  last  general  report  to  you  as  to  business  se¬ 
cured  for  the  NYC  System  through  the  efforts  of  those 
associated  with  the  United  States  Freight  Co.  and  sub¬ 
sidiaries,  we  have  the  following  to  report: 

In  November,  the  Globe  Cartage  Co.,  operating  for  ac¬ 
count  the  Universal  Carloading  &  Dist.  Co.,  used  24,552 
gallons  of  gasoline,  purchased  from  the  National  Refining 
Co.  and  all  delivered  by  the  NYC  RR. 

At  the  solicitation  of  our  Mr.  G.  C.  Asplind,  Commercial 
Agent  at  Chicago,  The  Stetson  China  Co.  forwarded  a  car 
(NYC  244647)  containing  24,000  lbs.  of  earthenware  for 
Boston,  routed  MC-NYC-B&A. 

Secured  a  carload  (UP  150912)  of  woodenware  from  the 
J.  R.  Clark  Mfg.  Co.,  Minneapolis,  consigned  to  the  Univer¬ 
sal  Carloading  &  Dist.  Co.  at  New  York  for  distribution, 
routed  CStJPM&O — care  New  York  Central. 
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Seven  (7)  carloads  from  the  plant  of  the  Brown  Shoe  Co. 
at  Go  wanda,  N.  Y.,  to  the  same  Company  at  St.  Louis  via 
NYC  from  Marion,  Ohio;  and  one  (1)  carload  from  Erie, 
Pa.  to  the  Murphysboro,  Illinois,  plant  of  the  Brown  Shoe 
Co.  via  NYC  System. 

One  carload  (RI  161153)  from  the  Fairbanks-Morse  Co., 
Chicago,  to  New  York  for  export,  via  NYC  RR;  and  one 
carload  (CMStP  307395)  from  the  National  Engineering 
Corp.  Chicago  via  NYC  RR,  also  for  export. 

You  will  also  be  interested  in  knowing  that  through 
General  Freight  Agent  Felger  being  on  one  of  the  Com¬ 
mittees,  he  was  successful  in  getting  an  excursion  of  one 
hundred  and  thirty  people  from  Buffalo  to  Erie  and  return 
in  connection  with  a  special  ceremonial  held  by  the  Zuleika 
Grotto  the  week-end  of  November  30th,  via  NYC  RR. 

During  October  we  favored  the  Big  Four  with  routing  on 
70  9583  of  unrouted  traffic  from  the  Aluminum  Co.  of 
America,  Alcoa,  Tenn. 

Attached  is  statement  covering  carload  business  which 
Mr.  J.  L.  Downing  of  Thomas  J.  Downing  Sons,  Inc.  of 
Buffalo,  was  instrumental  in  having  routed  via  NYC  Sys¬ 
tem  during  November,  for  account  the  City  of  Buffalo. 
With  this  85-carload  total  for  November,  this  brings  the 
total  to  1008  carloads  during  the  year  1935. — the  first  eleven 
months  of  the  year — as  a  result  of  Mr.  Downing’s  personal 
efforts  in  behalf  of  the  NYC  System. 

Very  truly  yours, 

FNM/F  (Sgd)  F.  N.  Melius. 

1780  New  York,  January  4th,  1936. 

Mr.  F.  N.  Melius,  President, 

The  United  States  Freight  Company, 

40  Rector  Street,  New  York  City 

Dear  Mr.  Melius: 

Thank  you  for  your  letter  of  January  second,  in  which 
you  have  listed  the  traffic  secured  by  representatives  of 
the  United  States  Freight  Company  and  its  subsidiaries 
for  movement  over  the  New  York  Central  System  during 
the  month  of  December,  as  well  as  a  record  of  carload 
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shipments  for  the  account  of  the  City  of  Buffalo  during 
November. 

I  am  deeply  grateful  for  their  efforts,  and  I  am  especially 
interested  in  Mr.  Felger’s  success  in  securing  an  excursion 
of  130  people  from  Buffalo  to  Erie  and  return;  also  the 
total  of  1,008  carloads  for  the  account  of  the  City  of  Buffalo 
during  the  first  eleven  months  of  1935  is  very  gratifying. 

I  wish  you  would  extend  my  thanks  to  all  of  your  people 
who  have  “put  their  shoulders  to  the  wheel77  in  our  behalf, 
and  assure  them  that  their  efforts  are  greatly  appreciated. 

Very  truly  yours, 

(Notation)  (Sgd)  M.  J.  Alger. 

Mr.  Williamson — 

A  by-product  of  our  Universal  relationship. 

M.  J.  A.  1/6 

W 

1783  February  6,  1936. 

Mr.  F.  N.  Melius,  President, 

United  States  Freight  Company, 

40  Rector  Street, 

New  York  City. 

Dear  Mr.  Melius: 

I  am  very  much  obliged  to  you  for  your  letter  of  Febru¬ 
ary  fourth,  reporting  the  traffic  secured  for  the  New  York 
Central  System  through  the  efforts  of  employes  of  the 
United  States  Freight  Company  and  its  subsidiaries,  and 
for  the  statement  of  carload  shipments  routed  via  the  Sys¬ 
tem  by  the  City  of  Buffalo  during  December. 

As  I  have  written  you  many  times  before,  I  am  deeply 
appreciative  of  the  interest  your  people  take  in  securing 
business  for  our  Railroad  and  the  alertness  with  which 
they  continue  to  follow  up  every  promising  situation.  I 
wish  to  thank  all  of  them  through  you  for  their  interest 
in  our  behalf.  Very  truly  yours, 

(Sgd)  M.  J.  Alger. 

Copy  for  Mr.  C.  J.  Brister— 

With  Mr.  Melius7  letter  and  enclosures,  to  note  and  re¬ 
turn.  M.  J.  Alger. 
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From  Exhibit  No.  28  (Employees)  the  following  copies 
of  memoranda  and  letters  have  been  selected: 

1787  Exsibit  No.  28  (Employees). 

Saint  Louis,  Mo.,  Nov.  21,  1934. 

File  2814-DC&D  Co. 

Memorandum  for  Mr.  C.  J.  Brister : 

While  in  Dallas,  Texas  with  President  Williamson,  we 
discussed  the  question  of  handling  Universal  traffic  from 
Chicago  to  Dallas,  Tex.  I  explained  to  President  William¬ 
son  that  the  freight  house  facilities  of  the  Rock  Island  RR 
were  joint  with  the  Cotton  Belt  at  Dallas.  Due  to  the 
facilities  being  joint,  the  Universal  divide  the  Chicago- 
Dallas  business  between  the  Rock  Island  and  Cotton  Belt. 

That  portion  of  the  traffic  moving  in  connection  with 
the  Cotton  Belt  is  routed  in  connection  with  System  Lines 
from  Chicago  to  St.  Louis,  but  the  Universal  feel  that 
inasmuch  as  they  are  located  on  the  Rock  Island  tracks  at 
Chicago,  that  line  should  be  given  the  entire  haul  on  the 
portion  they  handle. 

President  Williamson  felt  that  we  should  have  all  the 
traffic,  and  asked  me  to  take  the  matter  up  with  the  Uni¬ 
versal  and  see  what  could  be  accomplished  in  the  way  of 
securing  both  the  Cotton  Belt  and  Rock  Island  traffic. 

I  took  this  matter  up  with  Mr.  Lawrence  at  Chicago, 
and  it  developed  that  the  question  wras  discussed  with  Mr. 
Melius  in  New  York  last  week,  but  no  definite  conclusion/ 
was  reached;  however,  it  was  the  understanding  at  the 
meeting  that  Mr.  Melius  would  discuss  the  question  with 
President  Williamson.  It  is,  therefore,  to  be  assumed  thati 
a  definite  conclusion  will  be  reached  after  such  discussion. 

Will  you  please  see  that  President  Williamson  is  given 
this  information. 

(Sgd)  J.  W.  Clark 

CC — Mr.  W.  C.  Douglas 
Mr.  J.  E.  Anderson 
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179(^  New  York,  Sept.  9,  1935. 

Private 

Memorandum  for  Mr.  J.  W.  Clark: 

Poes  the  Missouri  Pacific  have  any  volume  of  east- 
bound  LCL  traffic  which  is  consolidated  into  carloads  and 
shipped  to  destinations  reached  by  our  lines  east  of  St. 
Louis;  for  instance,  do  they  make  a  car  from  Dallas  to 
Chicago,  that  might  be  routed  via  St.  Louis  and  the  New 
York  Central,  or  at  any  other  point? 

Also,  what  would  be  the  situation  with  regard  to  the 
Frisco  Lines? 

What  I  am  getting  at  is,  I  would  like  to  know  if  they 
'have  a  volume  of  this  kind  of  business  which  goes  to  east¬ 
ern  points  and  which  is  not  routed  our  way,  so  that  we 
might  be  able  to  secure  it  for  our  railroad. 

Frankly,  what  I  have  in  mind  is  the  Universal  Carload¬ 
ing  Company  is  giving  the  Missouri  Pacific  a  pretty  large 
volume  of  business,  and  a  smaller  volume  to  the  Frisco. 
I  am  thinking  I  shall  want  to  approach  these  two  lines  and 
ask  them  for  something  in  return  therefor. 

I  would  not  care  to  have  you  do  anything  about  this,  how¬ 
ever,  until  after  I  receive  your  reaction  to  this  memoran¬ 
dum. 

Will  you  kindly  advise? 

C.  J.  Brister. 

1792  New  York,  Sept.  21, 1935. 

Private 

Memorandum  for  Mr.  W.  C.  Douglas: 

I  handed  to  you  a  memorandum  of  the  business  handled 
by  the  Universal  Company  in  connection  with  various 
western  and  other  foreign  lines  during  the  period  January 
to  July,  1935,  compared  with  the  same  period  of  1934. 

I  believe  you  were  to  give  some  consideration  to  making 
use  of  this  information  with  our  western  and  southwest¬ 
ern  connections,  with  view  to  increasing  our  unrouted  busi¬ 
ness  from  them. 

Have  you  anything  to  report? 


C.  J.  Brister. 
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File  of  C.  J.  Brister,  V.P. 

Frt.  Traffic,  NYC  Lines.  GWR 

United  States  FreightCompany 

New  York,  Sept.  9th,  1935 

Personal 

Mr.  C.  J.  Brister,  V.P., 

New  York  Central  Lines, 

466  Lexington  Avenne, 

New  York,  N.Y. 

Dear  Mr.  Brister: 

Attached  hereto  are  statements,  in  dnplicate,  showing 
number  of  loaded  box  cars,  containers  and  compartments 
forwarded  via  the  various  railroads  by  the  Universal  Car¬ 
loading  &  Distributing  Company  during  the  first  seven 
months  of  1935  and  the  corresponding  period  in  the  pre¬ 
ceding  year. 

Yours  very  truly, 

F.  N.  Melius. 

1795  Chicago,  September  30,  1935. 

Private 

Memo,  for  Mr.  C.  J.  Breister : 

Referring  to  your  memorandum  of  September  21  having 
reference  to  business  handled  by  the  Universal  Carloading 
and  Distributing  Company  in  connection  with  various 
western  and  other  foreign  lines  during  period  January  to 
July,  1935: 

In  line  with  our  conversation,  I  have  handled  this  matter 
with  Vice  President  Holcomb  of  the  CB&Q,  Freight  Traffic 
Manager  Mackenzie  of  the  Rock  Island,  and  Assistant 
Freight  Traffic  Manager  Gould  of  the  C&NW,  Mr.  Beyers 
being  absent  from  the  city  and  not  expected  to  return  for 
some  time. 

Mr.  Holcomb  stated  that  their  LCL  traffic  to  points  east 
of  Chicago  has  been  at  such  a  low  ebb  it  is  only  on  rare 
occasions  they  are  able  to  load  a  thru  destination  or 
platform  car  to  territory  that  we  can  reach.  At  LaCrosse, 
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Wis.,  they  have  an  opportunity  to  load  a  thru  car  to 
Detroit  consisting  mostly  of  automobile  parts,  and  these 
cars  are  routed  MCRR,  there  having  been  122  cars  from 
January  1st  to  date.  The  CB&Q  watch  the  Universal 
business  very  closely  and  Mr.  Holcomb  is  aware  of  the 
control  thereof.  He  agreed,  when  occasion  arises  for 
establishing  any  thru  merchandise  cars,  or  an  occasional 
one  is  being  loaded  to  our  territory,  that  we  will  be  given 
every  consideration.  We  also  mentioned  carload  traffic 
that  they  might  be  able  to  influence,  and  he  agreed  to 
do  likewise  on  that  business.  It  might  be  mentioned  the 
CB&Q  people  here  are  very  friendly  to  our  interests  and 
have  shown  a  disposition  to  be  of  assistance  to  us  not 
only  on  company  material  but  also  on  commercial  traffic. 


1796  While  there  does  not  seem  to  be  much  opportunity 
of  our  being  able  to  prevail  upon  our  western  con¬ 
nections  to  route  thru  merchandise  cars  in  our  care,  owing 
to  the  fact  they  have  practically  all  discontinued  this 
loading,  we  feel  our  drawing  their  attention  to  what  is 
being  done  for  them  thru  the  medium  of  the  Universal 
Carloading  and  Distributing  Company  will  have  the  effect 
of  their  giving  us  more  favorable  consideration  on  the 
traffic  they  are  in  position  to  influence  in  connection  with 
our  System. 

W.  C.  Douglas. 


1797  Interstate  Commerce  Commission  Copy 

February  1st,  1936 
Memorandum  for  Mr.  C.  J.  Brister: 

Please  note  and  return  the  attached. 

You  may  want  to  take  a  record  of  the  Universal  busi¬ 
ness  handled  via  the  Missouri  Pacific,  New  Haven,  Read¬ 
ing,  and  Union  Pacific,  and  have  it  in  mind  when  you  meet 
up  with  the  Traffic  Executives  of  these  roads. 

M.  J.  Alger. 

Four  letters  from  Mr.  Melius  dated  Jan.  28th. 
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New  York,  May  21st,  1936 

Memorandum  for  Mr.  M.  J.  Alger — 

I  have  a  note  from  Mr.  Melius  that  he  has  begun  the 
diversion  of  certain  business  from  the  Baltimore  &  Ohio 
formerly  moving  from  Philadelphia  for  Chicago,  about 
160  carloads  a  month,  routed  Philadelphia  and  Reading, 
Western  Maryland  and  Baltimore  &  Ohio,  now  Philadel¬ 
phia  &  Reading,  Lehigh  Valley  and  Michigan  Central  from 
Buffalo. 

In  view  of  the  fact  that  this  is  new  business  to  the 
Lehigh  Valley,  can  we  use  it  as  an  inducement  to  them 
to  give  us  some  further  participation  in  their  supply  coal 
traffic. 

F.  E.  Williamson. 

From  Exhibit  No.  29  (Employees)  the  following  copy  of 
letter  has  been  selected: 

1805  Exhibit  No.  29  (Employees). 

June  9th,  1936 

Mr.  L.  A.  Downs,  President, 

Illinois  Central  System, 

Chicago,  Illinois. 

Dear  Larry — 

You  spoke  to  me  at  the  last  meeting  of  the  Express 
Board  about  a  change  in  the  handling  of  Universal  traffic 
particularly,  Chicago,  New  Orleans  and  Memphis: 

As  I  told  you,  I  had  not  heard  of  it,  as  we  do  not 
take  any  part  in  the  traffic  relations  of  the  United  States 
Freight  Company.  However,  I  talked  with  Mr.  Melius 
about  it  the  following  day  and  find  that  the  arrangement 
had  already  been  consummated  by  agreement  with  the 
Missouri  Pacific.  I  also  understand  that  there  was  no 
prior  discussion  of  this  change  with  the  traffic  officers  of 
our  lines.  Mr.  Melius  says  that  the  change  was  made 
primarily  for  operating  reasons;  that  he  feels  the  Mp-TP 
facility  at  New  Orleans  will  give  him  a  somewhat  better 
location  for  his  purposes  than  the  existing  facility. 

The  movement  via  St.  Louis  also  gives  him  one  hour 
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later  closing  time  and  eliminates  switching  from  the  New 
York  Central  to  the  Illinois  Central.  The  same  operating 
reason,  Mr.  Melius  says,  influenced  him  in  the  Memphis 
situation  where  his  facilities  are  now  located  on  the  Mis¬ 
souri  Pacific,  and  the  saving  in  time  of  the  switch  from 
the  New  York  Central  to  the  Illinois  Central  at  Chicago 
and  from  the  Illinois  Central  to  the  Missouri  Pacific  at 
Memphis  results  in  better  service  and  a  one  hour  later 
closing  time  at  Chicago  as  also  applied  to  the  New  Orleans 
traffic. 

I  am  sorry  that  these  operating  conditions  seem  to,  in 
this  case,  have  worked  detrimentally  to  your  lines,  but  so 
far  as  the  New  York  Central  is  concerned,  we  shall  en¬ 
deavor  to  make  it  up  in  other  ways. 

With  kind  regards. 

Yours  very  truly, 

(Signed)  F.  E.  Williamson. 

Copy — Mr.  F.  N.  Melius — 

From  Exhibit  No.  30  (Employees)  the  following  copies 
of  letters  have  been  selected. 

1807  Exhibit  No.  30  (Employees). 

Chicago,  December  4,  1931 
B  13015-M 

Mr.  D.  E.  Gelatt: 

Recently  the  trucking  company  known  as  Dickinson  & 
Sons  applied  to  the  Public  Service  Commission  of  Indiana 
for  a  certificate  of  convenience  and  necessity  to  operate 
a  motor  truck  line  between  certain  stations  in  Indiana, 
some  of  which  are  served  by  our  lines.  The  Indiana  Com- 
missoin  declined  their  application  and  they  filed  suit  to 
set  aside  the  decision  of  the  Commission.  Our  people  pre¬ 
pared  and  did  assist  the  Indiana  Commission  in  defense 
of  this  suit.  It  developed,  however,  that  prior  to  the  date 
the  suit  came  to  trial  that  Dickinson  &  Sons  were  hauling 
for  the  Universal  Carloading  &  Distributing  Company  and 
the  question  arose  as  to  whether  or  not  they  would  not 
use  liis  in  the  trial  to  embarass  us.  This,  however,  they 
did  not  do. 
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We  are  wondering  whether  yon  can  develop  from  the 
Universal  people  just  what  trucking  companies  are  now 
engaged  by  them  so  we  may  have  this  data  before  us  in 
connection  wdth  the  applications  of  motor  trucking  con¬ 
cerns  in  the  future.  As  you  know,  we  are  quite  actively 
engaged  in  opposing  any  application  that  will  in  any  way 
affect  territory  traversed  by  lines  west  and  Ohio  Central 
Lines.  It  might  prove  embarrassing  for  us  in  the  future 
should  we  oppose  some  trucking  company  who  are  engaged 
in  trucking  for  the  Universal  people. 

If  Mr.  Joseph  desires  to  furnish  you  with  such  a  list, 
it  will  be  necessary  for  him  to  currently  revise  it  so  we  will 
have  up-to-date  data  before  us  at  all  times. 

E.  L.  Whitney. 

Copy 

1808  New  York,  December  15th,  1931 

Files  282-18-18 
587 

Mr.  E.  L.  Whitney,  Personal 
Freight  Traffic  Manager 
Chicago,  HI. 

Please  see  your  letter  of  December  4th,  file  B  13015-M: 

I  talked  today  with  Mr.  Melius  in  regard  to  this  situa¬ 
tion,  and  it  is  his  suggestion  that  rather  than  to  supply 
you  with  a  list  of  the  trucking  companies  and  keep  this 
up  to  date,  it  would  be  preferable  for  you  to  write  him  of 
each  case  that  comes  to  your  attention  and  he  will  see  that 
you  are  notified  promptly  as  to  whether  or  not  the  Uni¬ 
versal  is  interested. 

If  you  agree,  please  advise  and  I  will  tell  Mr.  Melius. 

D.  E.  Gelatt. 


DEGr/fac 


I 


I 
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From  Exhibit  No.  31  (Employees)  the  following  copies 
of  letters  and  memorandum  have  been  selected: 

1810  Exhibit  No.  31  (Employees). 

Burlington  Lines 


F.  E.  Williamson 
President 

547  West  Jackson  Boulevard 
Chicago,  Ill. 

April  25,  1931. 

Mr.  P.  E.  Crowley, 

President,  New  York  Central  Lines, 

New  York  City,  N.  Y. 

Dear  Mr.  Crowley: 

Here  is  a  rather  interesting  file  of  correspondence,  which 
has  come  to  us  through  our  Gulf  Mobile  &  Northern  con¬ 
nection,  in  which  we  have  a  substantial  financial  interest. 
This  indicates  the  Universal  Company  is  soliciting  freight 
which  we  are  now  handling  from  Chicago  to  Mobile  for 
routing  via  another  line  and  a  truck  haul  from  New  Orleans 
to  Mobile. 

In  view  of  the  railroad’s  ownership  of  the  Universal 
Company,  it  seems  to  me  hardly  ethical  to  solicit  business 
against  a  friendly  connection  to  points  not  reached  by 
Universal  through  car-lines  and  involving  a  truck  haul 
to  get  into  competitive  territory.  You  will  note  this  is 
purely  an  abstract  question  as  the  shipper  was  not  inter¬ 
ested  in  using  Universal  service,  but  it  seems  to  me  if 
one  line  is  to  solicit  against  another  with  part  of  the  haul 
made  by  truck  it  will  introduce  a  new  element  in  the 
already  difficult  situation. 

Yours  very  truly, 

(Signed)  F.  E.  WYlliamson, 
President. 
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1811  Copy  for  Mr.  F.  N.  Melius — 

With  all  papers.  Will  you  please 
arrange  to  go  to  Chicago  to  see 
Mr.  Williamson?  P.  E.  Crowley. 

May  4,  1931. 

My  dear  Mr.  Williamson: 

I  wish  to  acknowledge  receipt  of  your  favor  of  April 
twenty-fifth  with  reference  to  The  Universal  Company 
trucking  freight  from  the  line  of  the  Gulf  Mobile  & 
Northern. 

I  have  asked  Mr.  F.  N.  Melius,  President  of  the  United 
States  Freight'  Company,  if  he  will  go  to  Chicago  and 
discuss  the  matter  with  you  personally,  and  I  have  turned 
the  papers  over  to  him. 

I  trust  the  matter  be  arranged  to  your  satisfaction. 
With  kindest  personal  regards,  believe  me — 

Very  truly  yours, 

(Signed)  P.  E.  Crowley. 

Mr.  F.  E.  Williamson,  President 
Burlington  Lines, 

547  West  Jackson  Boulevard, 

Chicago,  Ill. 


File  2139,  F.  E.  Williamson, 

Pres.  NYC  System.  G'WR. 

United  States  Freight  Company 

Office  of  President  40  Rector  Street 

New  York 
June  26,  1931. 

Memo.  Mr.  M.  J.  Alger: 

Referring  to  Mr.  Crowley’s  letters  of  May  4th,  to  Mr. 
F.  E.  Williamson,  President,  Burlington  Lines,  wTith  nota¬ 
tion  thereon  to  me,  and  returning  all  papers  in  regard  to 
the  Universal  trucking  freight  from  the  line  of  the  Gulf, 
Mobile  &  Northern  R.R. : 

I  had  a  very  pleasant  visit  with  Mr.  Williamson  in 
this  office  today  at  which  this  trucking  matter  was  satis¬ 
factorily  explained  to  him. 


FNM/B 


F.  N.  M. 
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1812  Chicago  and  North  Western  Railway  Company 

Office  of  President 
Chicago 

Fred  W.  Sargent 

President  January  27,  1933. 

Personal 

Mr.  F.  E.  Williamson, 

President,  New  York  Central  Railroad, 

466  Lexington  Avenue, 

New  York,  N.  Y. 

Dear  Fred: 

I  do  not  know  whether  or  not  you  are  familiar  with  the 
fact  that  the  Universal  Carloading  Company  are  operat¬ 
ing  in  our  territory  and  are  making  contracts  with  truck¬ 
ing  companies  for  handling  traffic  from  points  on  our  line 
to  assembling  points.  In  some  instances  their  activities 
constitute  the  strongest  competition  against  the  rail  car¬ 
riers. 

It  has  seemed  to  me  for  a  long  period  that  this  is  a 
situation  which  ought  not  to  be  permitted  where  the 
forwarding  company  is  controlled  by  a  railroad  company. 

I  am  very  sure  that  our  Eastern  friends  would  not  con¬ 
sider  it  a  friendly  act  if  any  Western  railroad  or  group 
of  railroads  should  organize  a  company  which  would 
operate  by  truck  in  your  territory,  bringing  the  business 
to  the  Western  Roads  by  a  service  competitive  with  yours. 

It  seems  to  me  that  this  is  a  situation  that  ought  not  to 
be  permitted  to  continue,  and  I  sincerely  trust  that  you 
may,  if  possible,  induce  your  subsidiary  to  discontinue 
the  use  of  trucks  and  handle  all  of  its  traffic  in  connection 
with  rail  carriers. 

With  very  kindest  regards,  I  beg  to  remain, 

i  Yours  most  cordially, 

(Signed)  Fred  W.  Sargent. 
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1813  United  States  Freight  Company 

Office  of  President  40  Rector  Street 

New  York 

Jan.  31,  1933 

Mr.  M.  J.  Alger: 

Returning  herewith  letter  from  Mr.  Sargent,  President 
of  the  C  &  N  W  Rwy.,  addressed  to  Mr.  Williamson,  in 
regard  to  alleged  trucking  activities  of  the  Universal  Car¬ 
loading  &  Distributing  Co.  in  Northwestern  territory: 

It  would  be  appreciated  if  Mr.  Sargent  could  give  us 
details  as  to  the  specific  activities  to  which  he  refers,  as 
we  are  constantly  in  touch  with  representatives  of  the 
C  &  N  W  Rwy.  and  have  heard  no  complaints  from  them 
as  to  our  activities  in  that  territory. 

As  information,  I  am  handing  you  herewith  a  statement 
showing  the  number  of  carloads  of  freight  routed  over 
the  Chicago  &  North  Western  Rwy.  by  the  Universal 
Carloading  &  Distributing  Co.  in  the  years  1931  and  1932, 
the  decrease  in  1932  being  accounted  for  by  the 'general 
decline  in  our  business.  On  the  cars  routed  over  the 
C  &  N  W  Rwy.  in  October  1932,  the  average  load  was 
34,475  lbs.  and  the  average  freight  charges  paid  by  the 
U  C  &  D  Co.  were  $252.60  per  car,  or  a  total  of  over 
$105,000. 

It  might  be  well  to  call  to  Mr.  Sargent’s  attention  the 
fact  that  while  the  Universal  may  possibly  secure  some 
local  freight  from  territory  served  by  the  Northwestern, 
which  is  taken  to  assembling  points  by  trucking  companies 
on  behalf  of  the  Universal,  the  efforts  of  the  Universal 
through  its  operations  via  the  C  &  N  W  Rwy.  result  in  a 
considerably  greater  quantity  of  freight  handled  by  the 
Northwestern  in  carload  lots,  a  considerable  part  of  which 
would  probably  not  be  loaded  that  way  were  it  not  for 
the  efforts  of  the  Universal  in  collecting  and  assembling 
this  freight  in  carload  quantities. 

If  upon  advice  from  Mr.  Sargent  as  to  the  specific  oper¬ 
ations  to  which  he  has  reference  you  will  send  us  the 
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information,  we  shall  be  very  glad  to  analyze  same  and 
give  yon  the  facts  from  our  standpoint. 

In  this  connection,  I  am  enclosing  herewith  copy  of  my 
memo,  to  you  dated  Feb.  13th,  1931,  with  reference  to  a 
previous  communication  from  Mr.  Sargent  which  was 
referred  to  us.  As  you  will  note,  the  conference  which 
followed  the  reference  of  this  previous  communication  to 
us  resulted  in  developing  that  the  business  we  were  truck¬ 
ing  would  have  been  trucked  by  others  if  we  had  not 
undertaken  to  secure  the  business  and  concentrate  it  via 
our  operations. 

(Signed)  F.  N.  Melius. 

1814 

Mr.  Fred  W.  Sargent,  President, 

Chicago  &  Northwestern  Railway  Company, 

Chicago,  Illinois. 

Dear  Fred: 

I  took  up  with  Mr.  Melius  the  subject  matter  of  your 
letter  of  January*  27th,  and  he  tells  me  that  his  people  are 
constantly  in  touch  with  representatives  of  the  C.  &  N.  W. 
Ry.  and  have  heard  no  complaints  from  them  as  to  their 
activities  in  your  territory. 

He  has  also  sent  me  the  attached  statement  showing  the 
number  of  carloads  of  freight  routed  over  the  C.  &  N.  W. 
Ry.  by  the  Universal  Carloading  &  Distributing  Company 
during  1931  and  1932.  The  decrease  in  1932  is,  of  course, 
accounted  for  by  the  general  decline  in  business.  The 
cars  routed  over  your  line  in  October  1932,  averaged 
,  34,475  lbs.  and  the  average  freight  charges  paid  by  the 
Universal  Company  amounted  to  $252.60  per  car,  or  a  total 
of  over  $105,000. 

Mr.  Melius  states  that  while  the  Universal  may  possibly 
secure  some  local  freight  from  the  territory  served  by 
your  lines,  which  is  taken  to  assembling  points  by  truck¬ 
ing  companies  on  behalf  of  the  Universal,  these  operations 
result  in  a  considerably  greater  quantity  of  freight  being 
handled  by  your  road  in  carload  lots,  a  large  portion  of 
which  would  probably  not  be  routed  that  way  were  it  not 
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for  their  activities  in  collecting  and  assembling  the  freight 
in  carload  quantities. 

If  you  have  any  specific  operations  in  mind  and  you 
will  give  me  some  further  detail,  I  shall  be  very  glad  to 
go  into  the  matter  further.  I  know  that  Mr.  Melius  is 
most  anxious  to  keep  business  on  the  rails. 

•With  kind  regards. 

Yours  very  truly, 

(Signed)  F.  E.  Williamson. 

1815  Chicago  and  North  Western  Railway  Company 

Office  of  President 
Chicago 

Fred  W.  Sargent 

President  February  11,  1933. 

Dear  Fred: 

This  will  acknowledge  receipt  of  your  letter  of  February 
third,  and  although  I  greatly  appreciate  the  interest  you 
have  taken  in  this  matter,  and  the  memorandum  by  months 
of  tonnage  with  which  our  company  was  favored  by  the 
Universal  Carloading'  and  Distributing  Company,  never¬ 
theless  this  does  not  meet  the  situation  with  which  we 
find  ourselves  confronted. 

That  a  competitive  service  is  maintained  in  our  terri¬ 
tory  by  the  Universal  Carloading  and  Distributing  Com¬ 
pany  is  clearly  indicated  by  the  fact  that  in  many  instances 
freight,  which  is  solicited  in  our  territory,  is  by  action  of 
the  Universal  company  brought  to  Chicago  in  trucks,  and 
freight  which  they  are  delivering  in  our  territory  is 
brought  to  Chicago  in  cars  from  the  east  and  then  sent 
by  truck  to  our  stations. 

I  will  give  you  just  one  illustration  of  what  I  have  in 
mind.  A  representative  of  our  Traffic  Department  had 
in  his  hands  recently  a  large  number  of  bills  of  lading  of 
the  Universal  Company  covering  shipments  of  merchan¬ 
dise  from  New  York  and  other  Atlantic  seaboard  points 
to  Cedar  Rapids.  The  rates  charged  were  the  same  as 
those  of  the  railroad  company’s,  including  the  emergency 
charge.  The  service  was  in  consolidated  cars  via  the  New 
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York  Central  to  Chicago  and  thence  track  line  from  Chi¬ 
cago  to  Cedar  Rapids.  The  rate  of  the  rail  service  was 
cut  to  the  extent  of  free  delivery  at  the  plant  of  the 
consignee  in  Cedar  Rapids.  The  same  thing  is '  going 
on  in  connection  with  eastbound  traffic.  It  is  exactly  the 
same  as  if  we  put  on  a  truck  line  within  your  territory 
to  gather  business  and  bring  it  to  our  station  at  Chicago, 
or  if  not  this  then  for  us  to  make  arrangements  with  estab¬ 
lished  trucking  companies  operating  in  your  territory 
to  bring  business  to  our  line  at  Chicago  on  the  basis  of 
a  through  rate  and  through  bill  of  lading.  I  am  very  sure 
if  we  entered  into  any  such  practice  you  would  not  look 
upon  it  as  a  friendly  act  on  our  part. 

We  are  all  striving  to  hold  business  to  the  rail  line  as 
against  the  trucks,  and  we  cannot  help  but  look  with 
disfavor  upon  an  arrangement  in  which  your  conmpany 
is  substantially  interested  that  is  conducted  in  a  way  that 
is  detrimental  to  a  policy  we  are  all  following  of  moving 
freight  by  rail  rather  than  by  trucks. 

There  are  other  ways  by  which  we  may  protect  our 
interests  in  addition  to  those  mentioned  above.  In  this 
particular  instance  we  could  provide  free  pickup  and 
delivery  service,  under  which  circumstances,  to  hold  the 
traffic,  the  Universal  Company  would  have  to  reduce  its 
charges,  or  we  could  very  materially  reduce  on  all  of 
our  traffic  the  spread  between  the  carload  and.  the 
1816  less  than  carload  rates.  Such  a  policy  would  shortly 
mean  the  necessary  withdrawal  of  forwarding  com¬ 
panies. 

It  has  seemed  to  me  that  rather  than  to  even  give  serious 
consideration  of  the  suggestions  made  herein  that  it  would 
be  much  better  to  call  to  your  attention  that  which  is  going 
on  which  I  am  sure  you  will  admit  is  not  conducive  to  a 
United  rail  endeavor  to  hold  tonnage  to  the  rail  lines  as 
against  the  tracks.  The  present  situation  cannot  be  allowed 
to  continue.  I  know  the  opposition  of  the  Eastern  Lines  to 
free  pickup  and  delivery  arrangements.  We  have  desired 
for  several  years  to  provide  free  pickup  and  delivery 
service  at  Chicago  in  lots  of  six  thousand  pounds  or  more 
from  a  single  shipper.  We  have  largely  through  the  op- 
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position  of  the  Eastern  carriers  refrained  from  doing  this, 
except  where  an  industry  is  served  by  a  private  side 
track  and  where  such  a  service  is  by  truck  nothing  more 
than  a  substitution  for  a  regular  trap  car  service. 

I  would  greatly  appreciate  it  if  you  would  look  into  this 
matter  further,  and  advise  as  to  whether  or  not  you  can 
see  your  way  clear  to  prohibit  the  use  of  trucks  in  con¬ 
nection  with  the  operation  of  the  Universal  Company,  at 
least  within  our  territory. 

Sincerely  yours, 

(Signed)  Fred  W.  Sargent. 

Mr.  F.  E.  Williamson,  President, 

New  York  Central  Lines, 

New  York,  New  York. 


1817  United  States  Freight  Company 

Office  of  President  40  Rector  Street 

New  York 

March  21,  1933 
23-8 

Mr.  F.  E.  Williamson,  President, 

New  York  Central  Lines, 

230  Park  Avenue, 

New  York,  N.  Y. 

Dear  Sir : 

Referring  to  your  letter  of  February  23rd  to  Mr.  Fred 
W.  Sargent,  and  previous  correspondence,  in  regard  to 
trucking  operations  of  the  Universal  Carloading  &  Dis¬ 
tributing  Co.  in  C  &  N  W  territory : 

During  the  past  week  Mr.  Kerr  of  the  North  Western 
has  contacted  Mr.  B.  R.  Lawrence,  our  Vice  President 
in  Chicago,  and  after  thoroughly  going  over  the  matter 
Mr.  Kerr  said  he  did  not  feel  the  North  Western  had  any 
complaint  at  all  and  if  we  were  willing  to  work  with  him 
on  the  movements  where  we  found  it  necessary  to  truck 
they  were  positive  they  could  work  out  some  arrange¬ 
ments  so  that  the  business  could  be  handled  by  rail,  possi- 
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bly  through  establishment  of  all  commodity  rates  for  box 
car  operation  or  through  compartment  cars. 

Mr.  Kerr  was  assured  of  our  desire  to  fully  cooperate 
and  I  believe  the  proposition  is  being  worked  out  along 
lines  satisfactory  to  all  concerned  and  that  there  will  be 
no  further  cause  for  having  it  called  to  your  attention. 

.Very  truly  yours, 

(Signed)  F.  N.  Melius. 


1818  The  Nashville,  Chattanooga  &  St.  Louis  Railway 

Office  of  President 
Nashville,  Tenn. 

Fitzgerald  Hall 

President  May  24,  1935. 

Mr.  F.  E.  Williamson,  President, 

New  York  Central 
Railroad  Company 
230  Park  Avenue, 

New  York,  N.  Y. 

My  dear  Mr.  Williamson: 

A  Forwarding  Company,  which  I  am  told  is  the  Uni¬ 
versal,  has  entered  our  territory  in  the  trucking  busi¬ 
ness  in  competition  with  our  line.  I  have  been  told  that 
your  company  is  financially  interested  in  it.  I  am  further 
told  that,  and  I  state  this  on  information  only,  your  rail¬ 
road  handles  the  business  in  question  to  the  Ohio  River 
crossings  and  similar  points  and  then  has  the  freight  put 
on  trucks  of  the  Forwarding  Company  and  sent  south 
in  competition  with  our  company  and  other  southern  rail¬ 
roads,  and  vice  versa. 

I  hope  you  will  think  it  not  inappropriate  for  me  to 
call  this  to  your  attention  to  see  whether  I  have  been 
correctly  informed.  If  I  have,  then  it  seems  to  me  both 
uneconomical  and  unfair  for  the  New  York  Central  to 
invade  our  territory  through  the  medium  of  a  transpor¬ 
tation  agency  which  we  are  trying  to  curtail  where  com¬ 
petition  is  not  fair  and  equitable. 
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I  very  much  hope  that  you  will  feel  like  giving  me  the 
facts  and  if,  as  I  say,  I  have  been  correctly  informed 
consider  the  desirability  from  the  general  railroad  stand¬ 
point  of  terminating  such  activities. 

With  best  wishes  and  highest  personal  regards,  I  am, 

Very  truly  yours, 

(Signed)  Fitzgerald  Hall 
President. 


1819  May  27th,  1935. 

Mr.  Fitzgerald  Hall,  President, 

The  Nashville,  Chattanooga  &  St.  Louis  Railway, 

Nashville,  Tennessee. 

Dear  Mr.  Hall: 

I  have  your  letter  of  May  24th,  in  regard  to  the  opera¬ 
tions  of  the  Universal  Carloading  and  Distributing  Com¬ 
pany,  and  will  make  immediate  inquiry  into  the  matter. 
As  soon  as  I  have  the  necessary  facts  I  will  communicate 
with  you  further. 

With  kind  regards,  Yours  very  truly, 

(Signed)  F.  E.  Williamson. 


Copy — Mr.  F.  N.  Melius — 

I  am  enclosing  Mr.  Hall’s  letter  of  May  24th.  With  its 
return  will  you  please  let  me  know  what  further  reply  I 
might  make  to  him.  F.  E.  Williamson. 


United  States  Freight  Company 

Office  of  President  40  Rector  Street 

New  York 

May  31st,  1935 

Mr.  F.  E.  Williamson,  President, 

New  York  Central  Lines, 

230  Park  Avenue, 

New  York,  N.  Y. 

Dear  Mr.  Williamson: 

Referring  to  attached  letter  from  Mr.  Fitzgerald  Hall, 
President,  The  Nashville,  Chattanooga  &  St.  Louis  Rail¬ 
way,  in  regard  to  operations  of  the  Universal  Carloading 
&  Distributing  Company  in  the  territory  of  the  NC&StL 
Ry.: 

It  is  assumed  Mr.  Hall  has  reference  to  Universal 
operations  in  and  out  of  Nashville  and  Chattanooga. 

Universal  has  been  handling  business  to  and  from  both 
points  for  a  number  of  years;  the  tonnage  is  handled  by 
truck  and  concentrated  through  Louisville  to  and  from 
Nashville  and  through  Cincinnati  to  and  from  Chatta¬ 
nooga.  Beyond  Louisville  and  Cincinnati  the  business  is 
moved  via  truck,  rail  or  combined  truck-rail;  the  New 
York  Central  does  not  participate  in  the  rail  movement 
in  and  out  of  either  Louisville  or  Cincinnati,  as  referred 
to  in  the  first  paragraph  of  Mr.  HalPs  letter. 

So  far  as  Nashville  is  concerned,  our  people  have  been 
endeavoring  to  secure  facilities  on  the  NC&StL  Ry.  with 
the  view  that  possibly  some  arrangements  might  be  made 
for  handling  the  business  via  rail.  Nothing  definite  has 
been  accomplished  on  this  although  we  have  been  offered 
another  location. 

Yours  very  truly, 

FNM/B  (Signed)  F.  N.  Melius. 
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1820  June  4th,  1935. 

Mr.  Fitzgerald  Hall,  President, 

The  Nashville,  Chattanooga  &  St.  Louis  Railway, 

Nashville,  Tennessee. 

Dear  Mr.  Hall: 

Referring  to  your  letter  of  May  24th,  in  regard  to  opera¬ 
tions  of  the  Universal  Carloading  and  Distributing  Com¬ 
pany  in  your  territory. 

It  is  assumed  that  you  have  reference  to  Universal 
operations  in  and  out  of  Nashville  and  Chattanooga.  Uni¬ 
versal  has  been  handling  business  to  and  from  both  points 
for  a  number  of  years.  The  tonnage  is  handled  by  truck 
and  concentrated  through  Louisville  to  and  from  Nashville, 
and  through  Cincinnati  to  and  from  Chattanooga.  Beyond 
Louisville  and  Cincinnati  the  business  is  via  truck,  rail 
or  combined  truck-rail.  The  New  York  Central  does  not 
participate  in  the  rail  movement  in  and  out  of  either 
Louisville  or  Cincinnati. 

I  understand  the  Universal  people  have  been  endeavor¬ 
ing  to  secure  facilities  on  your  line  with  the  view  that 
possibly  some  arrangement  might  be  made  for  handling 
the  business  via  rail;  but  that  nothing  definite  has  been 
accomplished  in  this  respect. 

You  will  appreciate,  of  course,  that  this  is  not  a  new 
condition.  In  your  territory  Universal  is  handling  traffic 
by  truck,  as  are  other  railroad  owned  truck  lines.  If  they 
did  not  some  other  trucking  company  would.  We,  of 
course,  have  some  ownership  in  the  Universal  Oarloading 
Company  through  the  United  States  Freight  Company,  but 
do  not  control  their  operations. 

With  kindest  regards,  believe  me 
Yours  very  truly, 

(Signed)  F.  E.  Williamson. 
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1822  United  States  Freight  Company 

Office  of  President  40  Hector  Street 

New  York 

July  3,  1935. 


Mr.  F.  E-.  Williamson,  President, 

New  York  Central  System, 

230  Park  Avenue, 

New  York  City. 

Dear  Mr.  Williamson: 

Referring  to  exchange  of  correspondence,  your  last  let¬ 
ter  J une  12th,  in  connection  with  correspondence  had  with 
Mr.  Fitzgerald  Hall,  President  of  the  Nashville,  Chatta¬ 
nooga  &  St.  Louis  Railway: 

Mr.  Hall  called  at  the  office  yesterday  and  we  explained 
to  him  the  method  of  operation  and  the  policies  of  the 
Universal,  and  discussed  with  him  at  length  the  situation 
in  his  territory. 

He  expressed  himself  as  impressed  with  the  possibilities 
of  cooperation  for  mutual  benefit  and  requested  that  we 
write  him  fully  as  to  the  prospects  of  meeting  truck  com¬ 
petition  in  his  territory  and  regaining  business  for  the 
N.C.&  St.L.  through  the  establishment  of  all-commodity 
rates  that  will  meet  the  truck  competition ;  following  which 
he  might  wish  a  representative  of  the  Universal  to  come 
to  Nashville  to  go  over  the  matter  wih  his  Traffic  people. 

We  will  follow  the  matter  along  these  lines  and  believe 
there  is  a  real  opportunity  to  work  out  something  that 
will  be  of  substantial  benefit  to  the  Universal,  as  well  as 
helping  the  N.C.  &  St.  L  to  regain  some  of  the  traffic  that 
is  now  being  handled  by  long  haul  trucks. 

Respectfully  yours, 

(Sgd)  F.  N.  Melius. 


FNM/F 
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1823  July  17,  1935. 

Mr.  Fitzgerald  Hall,  President, 

The  Nashville,  Chattanooga  &  St.  Louis  Railway, 
Nashville,  Tennessee. 

Dear  Mr.  Hall: 

Acknowledging  your  letter  of  June  7th  and  with  further 
reference  to  the  operations  of  the  Universal  Carloading 
Company  in  your  territory. 

Mr.  Melius  'tells  me  that  he  had  a  conference  with  you  on 
July  2nd  at  which  he  explained  to  you  their  method  of 
operation  and  something  as  to  their  policies.  I  hope  by 
adopting  the  plan  we  have  here  of  establishing  all-com¬ 
modity  rates,  you  will  be  able  to  work  out  an  arrange¬ 
ment  under  which  the  Universal  can  consistently  favor 
your  line  with  the  traffic  which  is  now  moving  over  the 
highway,  and  I  should  hope  some  additional  traffic.  Cer¬ 
tainly  that  would  be  our  endeavor. 

With  kind  regards. 

Yours  very  truly, 

(Sgd)  F.  E.  Williamson. 

Copy  to  Mr.  F.  N.  Melius. 


✓ 


234 


From  Exhibit  No.  39  (Employees)  the  following  copies 
of  schedules  have  been  selected : 


1918  Exhibit  No.  39  (Employees) 


New  york  central  earnings  per  unit  of  performance 

NEW  YORK  CENTRAL  LESS  THAN  CARLOAD  CARS 

vs. 

UNIVERSAL  CARLOADING  AND  DISTRIBUTING  COMPANY  CARS 

on 

VARIOUS  RUNS  LOCAL  TO  NEW  YORK  CENTRAL  SYSTEM 
TEST  PERIOD  3  DAYS  —  FEBRUARY,  1937 


NEW  YORK  CENTRAL. RAIL  L.C.L.  CARS  — (130) 


Buffalo  and  Utica . . 


Albany  and  Buffalo . 


Gross  Net 
Earnings  Earnings  Tons 
Per  Car  Per  Car 


35.80  2.86  197.5 


40.76  14.45  45.6 


Chicago  and  Cleveland .  72.21  41 


1 


Net  Net 

Net  Earnings  Earnings 

Earnings  Per  Car  Per  Ton 

Mile  Mile 


$  i 

85.91  1.46 


130.09  4.97  0.98 


Aver. 

Load 


128.4  340  779.35  12.06  1.78 


Buffalo  to  Cincinnati  (1  way) .  101.25  63.84  41.2  425  255.36  15. 


19  6.8 


10.3 


Boston  and  Buffalo. 


28.15  14.99  18.7  491  119.88  3.05 


Buffalo  and  Chicago .  64.23  35.09  110.3 


Buffalo  to  St.  Louis  (1  way) .  101.12  73.12  19.7  715  219.36  10. 


Utica  to  Chicago  (1  way) .  139.76  95.37  71.0  718  667.62  -13.28  1.31 


Boston  and  Detroit. 


53.15  31.1  747  372. 


Chicago  and  New  York .  137.28  96.26  111.9 


Chicago  and  Boston. . . 


Total  and  Average. 


123.29  95. 


73.80  $42.60 


.50  10 


570.09 


UNIVERSAL  CARS  —  (126) 


Gross  Net 
'F.ft.mingw  Earnings  Tons 
Per  Car  Per  Car 


73.72  73.13 


£  .. 

86.64  86.10  123.8 


95.79  90.94  119.1 


219.86  219.18  31.9 


96.51  95.95 


166.71  161.40 


.12  223.14 


Net  Net 

Earnings  Earnings 
Per  Car  Per  Ton 
Mile  Mile 


511.88  37.31 


.95  29.59  2. 


.41  26.75  2.25 


VA'l 


425  438.35  51.57  3.24 


491  2,302.74  19.54  1.97 


E9 


2,582.39  30.92  2.15 


715  1,115.71  31.21  1.89 


194.05  193.55  149.7 


•’  * 

198.02  179.84  314.0 


.48  25.91  1.73 


4,855.69  18.73  1.61 


199.1  1,013  3,408.91 


1,580.9  |  645  $18,921.51  23.41  1.86  126  12. 

Haul  645 

~  [ 


Expenses  deducted  from  Gross  Revenue  indude: 

Platform^  Accounting,  Station  Item,  Pick-up,  Deli-very,  Allowance,  Solicitation, 
and  Station  to  Station  transfer  costs,  where  incurred  by  New  York  Central. 

No  deduction  for  Road  Haul,  Switching  or  Transfer  Expense  made. 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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Exhibits  Nos.  40,  41,  43,  44,  45  and  47  (Employees)  are 
copies  of  parts  of  exhibits  admitted  in  evidence  in  the 
hearing'  before  the  Interstate  Commerce  Commission  in 
Docket  No.  28162,  Nicholson-Universal  Steamship  Com¬ 
pany,  Ownership,  from  which  exhibits  there  have  been 
selected  the  following  portions  for  inclusion  in  this  Joint 
Appendix : 

i 

From  Exhibit  No.  40  (Employees)  the  following  memo¬ 
randa  have  been  selected : 

1919  Exhibit  No.  40  (Employees). 

December  28th,  1928. 

Information  has  come  to  us  from  confidential  sources 
that  the  Pennsylvania  Railroad  is  making  overtures  for 
the  purchase,  either  for  their  own  account  or  for  the  ac¬ 
count  of  a  friendly  interest,  of  a  block  of  the  stock  of  the 
United  States  Freight  Company.  This  company  has  in 
its  treasury  about  30,000  shares  of  unissued  stock  which 
may  be  disposed  of  at  the  discretion  of  its  Board  of  Di¬ 
rectors.  It  is  understood  that  this  is  the  block  of  stock 
for  which  the  Pennsylvania  is  angling. 

It  is  our  understanding  that  the  stock  of  the  United 
States  Freight  Company,  which  consists  of  an  authorized 
issue  of  300,000  shares,  of  which  about  270,000  shares  are 
now  outstanding,  is  pretty  well  distributed  among  some 
2,100  stockholders. 

The  market  action  of  the  stock  in  the  past  year  leads 
to  the  belief  that  there  has  been  some  accumulation  of 
the  stock  by  some  interest.  Whether  or  not  such  accumu¬ 
lation  has  been  for  the  account  of  the  Pennsylvania,  it  is 
impossible  to  say.  Assuming,  however,  that  they  have 
acquired  from  15,000  to  30,000  shares  in  the  open  mar¬ 
ket,  if  they  should  obtain  the  30,000  unissued  shares  of 
treasury  stock,  they  would  probably  be  the  largest  single 
stockholder  of  the  United  States  Freight  Company,  and  as 
such  should  be  in  a  position  to  exercise  a  substantial 
voice  in  its  affairs. 


The  United  States  Freight  Company  is  a  holding  com¬ 
pany.  It  owns  all  the  outstanding  stock  of  the  Universal 
Car  Loading  &  Distributing  Co.,  Baldwin-Universal  Com¬ 
pany,  Nicholson  Steamship  Company,  Newtex  Steamship 
Line,  Transcontinental  Freight  Company,  and  certain 
other  subsidiaries.  Their  principal  business  is  the  con¬ 
solidating  of  merchandise  freight  into  carload  and  con- 
ainer  lots,  the  handling  of  automobiles  and  household 
goods  through  the  Transcontinental  Freight  Company, 
and  the  handling  of  automobiles  down  the  Lakes  from 
Detroit  to  Cleveland  and  Buffalo;  also  the  handling  of 
Freight  between  New  York  and  Texas  points  by  the  New¬ 
tex  Steamship  Line. 

Attached  is  a  statement  showing  the  points  at  which 
they  are  at  present  operating  and  the  railroads  on  which 
located.  In  addition,  some  fourteen  points  are  planned 
on  the  Missouri  Pacific  System. 

In  1927  the  total  tonnage  handled  by  the  United  States 
Freight  Company  and  subsidiaries  aggregated  approxi¬ 
mately  68,000  carloads.  For  the  11  months  of  this  year 
the  total  tonnage  handled  by  the  United  States  Freight 
company  aggregated  75,000  carloads,  or  1,445,000 
1920  tons,  an  increase  of  365,000  tons,  or  about  30%.  Of 
their  1927  business  the  New  York  Central  Lines 
handled  approximately  14,000  cars;  of  the  1928  business 
we  handled  approximately  22,000  cars  and  35,000  con¬ 
tainers.  No  business  was  handled  in  containers  by  the 
United  States  Freight  Company  last  year. 

We  are  confidentially  informed  that  negotiations  are 
under  way  for  the  United  States  Freight  Company  to 
acquire  the  Judson  Freight  Forwarding  Company,  the 
only  competitor  of  any  importance. 

According  to  best  information  obtainable,  the  New 
York  Central  Lines,  directly  and  indirectly,  are  carrying 
approximately  four  times  as  much  tonnage  of  the  United 
States  Freight  Company  as  is  the  Pennsylvania,  and  it 
seems  obvious  that  with  a  very  substantial  stock  interest 
in  the  United  States  Freight  Company  the  Pennsylvania 
■would  probably  undertake  to  change  this  situation. 
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Plans  announced,  and  contemplated,  on  the  part  of 
the  United  States  Freight  Company,  it  is  expected  will 
result  in  about  double  the  tonnage  being  handled  within 
the  next  two  or  three  years  as  compared  with  the  present; 
and  in  the  territory  west  of  Buffalo,  particularly,  the 
Pennsylvania  are  in  position  to  reach  practically  every 
point  on  some  sort  of  parity  with  the  New  York  Central 
Lines. 

In  a  most  confidential  way,  through  sources  which  ap¬ 
pear  to  be  reliable,  we  are  informed  that  as  part  of  the 
Pennsylvania’s  proposition,  they  have  proposed  to  ulti¬ 
mately  turn  over  to  the  United  States  Freight  Company, 
to  be  operated  as  a  subsidiary  of  the  United  States 
Freight  Company,  the  chain  of  warehouses  known  as  the 
Keystone  Warehouses,  which  at  present  is  largely,  if  not 
entirely,  controlled  by  the  Pennsylvania — these  to  be  added 
to  a  nation-wide  chain  of  warehouses,  plans  for  which 
are  already  in  process  of  formation  by  the  United  States 
Freight  Company. 

In  addition,  the  Pennsylvania  further  proposes  to  turn 
over  to  the  United  States  Freight  Company  their  truck 
and  bus  operations,  for  which  they  have  recently  obtained 
charters  in  Pennsylvania.  These  similarly  to  be  operated 
as  a  part  of  the  United  States  Freight  Company.  The 
details  have  in  no  way  been  worked  out,  but  the  Pennsyl¬ 
vania  have  expressed  the  view  that  by  taking  this  action 
it  would  relieve  them  of  some  difficulties  in  the  operation 
of  warehouses  and  trucks  and  buses  and  present  many  ad¬ 
vantages,  and  the  net  result  to  the  Pennsylvania  would 
be  much  more  satisfactory  than  under  its  own  operation. 

(sgd)  M.  J.  Alger. 

Note: — Obviously,  to  have  this  information  in  any  way 
1  get  out  would  be  most  unfortunate. 

1921  To  Mr.  P.  E.  Crowley  Cy  on  495-1  (in  pencil) 

New  York,  November  12,  1929. 

Memorandum — United  States  Freight 

At  the  meeting  of  the  New  York  Central  Executive 
Committee  this  morning,  Mr.  H.  S.  Vanderbilt  said  that 
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Mr.  Sargent  had  told  him  yesterday  that  the  Chicago  & 
Northwestern  would  like  to  cause  to  be  acquired  in  its 
interest  some  of  the  stock  of  the  United  States  Freight 
Company. 

At  the  close  of  the  market  yesterday  the  L.C.L.  had 
purchased  117,000  shares  of  this  stock  and  it  was  the 
view  of  the  members  of  the  Committee  that  the  Chicago 
&  Northwestern  should  be  allowed  to  have  a  50%  interest 
in  stock  purchased  above  that  amount;  the  limit  of  the 
purchase  raised  from  125,000  shares  to  150,000  shares,  and 
I  advised  Mr.  Alger  of  such  increase. 

I  suggested  to  Mr.  Vanderbilt  that  until  the  time  came 
when  the  Northwestern  could  legally  acquire  the  Freight 
Company’s  stock  its  interest  in  the  matter  might  be 
taken  care  of  by  making  an  arrangement  with  the  L.C.L. 
similar  to  that  which  the  M.D.I.  had  made. 

(Typed  signature.)  A.  H.  Harris 
(signed)  A  H.  Harris 

From  Exhibit  No.  41  (Employees)  the  following  memo¬ 
randum  has  been  selected: 

1922  Exhibit  No.  41  (Employees). 

November  13,  1929. 

Personal  and  Confidential 
Memorandum  for  Mr.  F.  W.  Sargent. 

There  are  at  present  outstanding  300,000  shares  of 
the  United  States  Freight  Company’s  stock.  Interests 
affiliated  with  the  New  York  Central  have  acquired  to 
date  117,000  shares  at  an  average  price  of  108.  This  has 
been  acquired  indirectly  through  loans  by  the  New  York 
Central  to  the  Merchants  Despatch,  Inc.,  all  of  the  stock 
of  which  is  owned  by  the  New  York  Central.  The  Mer¬ 
chants  Despatch,  Inc.,  in  turn  have  made  advances  to  the 
L.C.L.  Company,  which  has  been  purchasing  the  U.  S. 
Freight  stock.  To  safeguard  this  purchase,  the  stock  of 
the  L.C.L.  Company  has  been  trusteed  and  the  Merchants 
Despatch  has  also  taken  an  option  to  purchase  this  stock. 
It  is  not  the  present  intention  to  exercise  this  option  now 
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or  in  the  future.  The  purchase  is  being  made  in  this  man¬ 
ner  because  owing  to  the  ownership  and  operation  by 
the  U.  S.  Freight  Company  of  boats  on  the  Great  Lakes 
it  would  be  illegal  for  a  railroad  company  to  hold  the 
stock. 

At  the  New  York  Central  Executive  Committee  today 
I  brought  up  the  question  of  the  desire  of  the  Chicago 
&  North  Western  to  acquire  stock  in  the  U.  S.  Freight 
Company. 

It  was  the  sense  of  the  Committee  that  we  would  be 
glad  to  have  the  Chicago  &  North  Western  as  partners  in 
the  purchase.  I  said  that  I  thought  that  the  Chicago  & 
North  Western  would  be  willing  to  purchase  25,000  shares, 
and  that  in  order  to  take  advantage  of  the  present  market 
prices  (the  stock  was  selling  yesterday  at  about  92)  they 
would  be  willing  to  buy  up  to  25,000  shares  at  the  present 
time. 

It  was  accordingly  agreed  that  the  L.C.L.  Company 
would  continue  making  purchases  up  to  150,000  shares,  and 
that  on  the  stock  bought  beginning  Wednesday,  November 
13th,  in  excess  of  the  117,000  shares  previously  acquired 
and  up  to  the  150,000  shares  to  be  acquired,  the  New  York 
Central  and  the  Chicago  &  North  Western  would  purchase 
joint  account,  half  of  the  stock  purchased  to  be  assigned 
to  each  company. 

I  also  mentioned  that  the  Chicago  &  North  Western 
might  at  some  later  date  care  to  consider  the  purchase  of 
some  of  the  stock  already  acquired  by  the  New  York  Cen¬ 
tral  interests. 

1923  It  was  the  sense  of  the  Committee  that  after  a  con¬ 
trolling  interest  in  the  U.  S.  Freight  Company  of  150,- 
000  shares  out  of  the  300,000  outstanding  had  been  ac¬ 
quired  by  the  New  York  Central  and  Chicago  &  North 
Western  interests,  no  further  purchases  should  be  made. 

It  was  also  suggested  that  the  Chicago  &  North  West¬ 
ern  might  make  its  purchases  of  stock  by  making  advances 
•to  the  L.C.L.  Company  in  the  same  manner  as  the  New 
York  Central  interests. 


(Typed) : — H.  S.  Vanderbilt. 
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From  Exhibit  No.  43  the  following  memorandum  has 
been  selected: 

/ 

1925  Exhibit  No.  43  (Employees). 

Cy  on  495  (in  pencil) 

New  York,  October  21,  1929. 

Memorandum  as  to  United  States  Freight. 

That  Company  is  a  holding  company  owning  all  of  the 
stock  of  a  number  of  other  corporations  including  Uni¬ 
versal  Car  Loading  and  Distributing  Company  and  other 
freight  companies  and  also  of  the  Nicholson  Universal 
Steamship  Company,  the  Newtex  Steamship  Corporation, 
and  the  Spokane  Steamship  Company. 

The  Nicholson  Universal  Steamship  Company  owns  and 
operates  some  sixteen  steamships  on  the  Great  Lakes, 
doing  a  substantial  business  in  the  handling  of  automo¬ 
biles.  The  Newiex  SS  Corp.  ships  run  to  Texas  and  carry 
a  large  amount  of  sulphur. 

Section  5  (9)  (Revised  19)  of  the  Interstate  Commerce 
Act  makes  it  unlawful 

“for  any  railroad  company  or  other  common  carrier 
subject  to  the  Act,  to  regulate  commerce  to  own,  lease, 
operate,  control,  or  have  any  interest  whatsoever  (by 
stock  ownership  or  otherwise,  either  directly,  indi¬ 
rectly,  through  any  holding  company,  or  by  stockhold¬ 
ers  or  directors  in  common,  or  in  any  other  manner) 
in  any  common  carrier  by  water  operated  through  the 
Panama  Canal  or  elsewhere  with  which  said  railroad 
or  other  carrier  aforesaid  does  or  may  compete  for 
traffic  *  •  *  and  in  case  of  the  violation  of  this  pro¬ 
vision  each  day  in  which  such  violation  continues  shall 
be  deemed  a  separate  offense.” 

The  penalty  for  violation  is  fixed  by  Section  10  of  the 
Act  and  is  a  fine  of  not  to  exceed  $5,000.00,  and  the  cor¬ 
poration  and  its  Directors  and  Officers  who  willfully  do 
or  cause  to  be  done  anything  forbidden  by  the  Act  are 
liable  to  the  penalty. 
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1926  Under  Section  5  (10)  (Be vised  20)  the  Interstate 
Commerce  Commission  is  giving  jurisdiction  to  deter¬ 
mine  questions  of  fact  as  to  the  competition  or  possibility 
of  competition  on  the  application  of  any  railroad  company 
or  other  carrier. 

“Such  application  may  be  filed  for  the  purpose  of 
determining  whether  any  existing  service  is  in  viola- 
1  tion  of  this  section  and  pray  for  an  order  permitting 
the  continuance  of  any  vessel  or  vessels  already  in 
operation,  or  for  the  purpose  of  asking  an  order  to 
install  new  service  not  in  conflict  with  the  provisions 
of  this  paragraph.  The  Commission  may  on  its  own 
motion  or  the  application  of  any  shipper  institute 
proceedings  to  inquire  into  the  operation  of  any 
vessel  in  use  by  any  railroad  or  other  carrier  which 
1  has  not  applied  to  the  Commission  and  had  the  ques¬ 
tion  of  competition  or  the  possibility  of  competition 
determined  as  herein  provided.  In  all  such  cases  the 
'  order  of  said  Commission  shall  be  final. 

“(11)  (Revised  21)  If  the  Interstate  Commerce 
Commission  shall  be  of  the  opinion  that  any  such 
existing  specified  service  by  water  other  than  through 
the  Panama  Canal  is  being  operated  in  the  interest 
of  the  public  and  is  of  advantage  to  the  convenience 
%  and  commerce  of  the  people,  and  that  such  extension 
will  neither  exclude,  prevent,  nor  reduce  competition 
on  the  route  by  water  under  consideration,  the  Inter¬ 
state  Commerce  Commission  may,  by  order,  extend 
the  time  during  which  such  service  by  water  may  con¬ 
tinue  to  be  operated  beyond  July  first,  nineteen  hun¬ 
dred  and  fourteen.” 

Provisions  of  this  sub-division  seem  to  relate  to  continuing 
a  water  service  which  was  under  railroad  control  at  the 
time  the  Act  went  into  effect  and  not  to  relate  to  the 
acquisition  subsequent  to  the  Act  by  a  carrier  of  an  in¬ 
terest  in  a  competing  boat  line. 

The  provisions  of  sub-division  (10)  are  very  sweeping 
reaching  even  to  the  cases  of  control  by  stockholders  in 
common. 
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So  long  as  the  United  States  Freight  Company  continues 
to  own  the  steamship  company  on  the  Great  Lakes  and 
possibly  the  Newtex  Line,  it  would  seem  that  an 
1927  acquisition  of  its  stock  by  railroad  corporation  oper¬ 
ating  in  Great  Lakes  territory  or  by  a  company  hav¬ 
ing  stockholders  in  common  with  a  railroad  company 
would  be  in  violation  of  this  Act. 

(Typed  signature)  A.  H.  Harris. 


I.C.C.  Examiner’s  Note: 

Revised  sections  of  the  Act  shown  parenthetically  have 
been  added. 


From  Exhibit  No.  44  (Employees)  the  following  memo¬ 
randum  has  been  selected : 

1928  Exhibit  No.  44  (Employees). 

New  York,  February  10th,  1932. 

Memorandum  for  Mr.  C.  J.  Beakes: 

I  talked  to  Mr.  Reynolds  today  about  the  attached,  and 
he  suggested  it  might  be  cheaper  to  form  a  small  subsidi¬ 
ary  corporation  to  take  over  the  Steamship  interests  of 
the  U.  S.  Freight  Company,  and  hold  the  balance  directly 
in  the  M.  D.  I. 

Negotiations  are  now  going  on  to  dispose  of  the  New¬ 
tex  Line,  and  if  that  is  accomplished  it  would  leave  the 
U.  S.  Freight  Company  with  only  the  Nicholson  Line, 
the  stock  of  which  might  be  placed  with  a  separate  cor¬ 
poration,  or  allowing  it  to  remain  with  the  L.  C.  L.  Cor¬ 
poration  and  transferring  the  balance  directly  to  the 
M.  D.  I. 

After  you  have  considered  this  will  you  confer  with  me 
further. 

F.  E.  Williamson. 


\ 
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From  Exhibit  No.  45  (Employees)  the  following  memo¬ 
randum  has  been  selected: 


1929  Exhibit  No.  45  (Employees). 

'  New  York,  March  18th,  1932. 

Memo.  Mr.  F.  E.  Williamson: 

The  operation  of  the  Nicholson  Universal  Steamship 
Company,  Spokane  Steamship  Company  and  Universal 
Terminal  Company  was  taken  over  by  its  buyers,  the  same 
group  that  bought  the  Newtex  S  S  Corp.,  as  of  midnight 
March  15th,  1932. 

Mr.  Beakes  has  been  conferred  with  concerning  pro¬ 
posal  of  the  sale  and  terms  thereof  which  have  been  ap¬ 
proved  by  the  Board  of  Directors  of  the  United  States 
Freight  Company.  We  shall  be  pleased  to  advise  you  fur¬ 
ther  details  as  these  matters  are  worked  out. 

(sgd.)  F.  N.  Melius. 

FNM:B 


From  Exhibit  No.  47  (Employees)  the  following  memo¬ 
randum  has  been  selected: 

1938  Exhibit  No.  47  (Employees). 

New  York,  March  18th,  1935. 

Mr.  Williamson — 

The  United  States  Freight  Company  has  outstanding 
299,640  shares  of  capital  stock  (no  par  value).  There  is 
no  preferred.  The  New  York  Central  holds  163,676  shares, 
or  54.6%.  It  cost  the  company  $15,318,490,  or  an  average 
pf  $93.59  per  share. 

For  the  week  ended  March  16th  400  shares  changed 
hands  with  a  high  of  11  3/8  and  a  low  and  last  sale  at 

11.  The  bid  and  asked  price  as  of  Saturday  was  11  and 

12.  Copy  of  the  balance  sheet  is  attached. 

W.  F.  Place. 
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Exhibit  No.  48  (Employees)  is  a  copy  of  an  exhibit  ad¬ 
mitted  in  evidence  in  the  hearing  before  the  Interstate 
Commerce  Commission  in  Docket  No.  28365,  Freight  For¬ 
warding  Investigation,  which  exhibit  consists  of  a  list  of 
names  of  railroad  officials  and  others  appearing  in  the 
New  York  Central  Railroad  Company  correspondence  ex¬ 
hibits  admitted  in  evidence  in  such  Freight  Forwarding 
proceeding.  From  such  Exhibit  No.  48  (Employees),  the 
following  names  which  appear  in  the  portions  of  Exhibits 
Nos.  25  to  47  (Employees)  heretofore  set  out,  have  been 
selected : 


246 


1939  Exhibit  No.  48  (Employees). 

List  of  names  of  railroad  officials  and  others  appearing 
in  The  New  York  Central  Railroad  Company 
correspondence  exhibits. 


Name 


M.  J.  Alger 
H.  D.  Anderson 
J.  E.  Anderson 
J.  Aronson 

M.  F.  Barry 
J.  H.  Bauer 
Geo.  W.  Berry 

S.  V.  Bevington 

H.  W.  Beyers  (decsd) 
C.  A.  Bidwell 
J.  E.  Bookout 
J.  P.  Brady 

T.  A.  Bradley 
J.  M.  Breen 
Mr.  Breitsch 

B.  R.  Brenan 

N.  J.  Brennan 

J.  J.  Brink-worth 

C.  J.  Brister 

O.  R.  Bromley 
Clyde  Brown  (decsd) 
J.  A.  Brown 

L.  B.  Burford 
H.  W.  Burnham 

E.  J.  Bush 
Geo.  Byrne 

C.  C.  Cameron 
Fred  Carpi 
G.  H.  Clark 
J.  W.  Clark 
R.  W.  Clark 
R.  G.  Common 
J.  S.  Conover 
T.  J.  Cook 
Mr.  Cooley 
Lewis  Crane 
G.  M.  Crossland 

P.  E.  Crowley 

Mr.  Dager 
W.  R.  Dallow 
R.  C.  Davidson 
J.  M.  Davis 
L.  P.  Day- 


Official  position 


Vice  President 
Traf.  Manager 
Frt.  Traf.  Mgr. 

Vice  Pres. — Law 

Supt.  Car  Serv. 

Asst.  G.F.A. 

Service  Agent 
Asst.  Supt. 

Vice  President 
L.&T.A. 

Dist.  Sta.  Acct. 

Export  Agent 

President 

A.G.F.A. 

Asst.  F.T.Mgr. 

Asst.  Gen.  Frt.  Agt. 
Asst.  Supt. 

Vice  Pres.  Frt.  Trf. 

Trf.  Manager 
Gen.  Solicitor 
Asst.  Ch.  Trf.  Off. 

F. T.M. 

Vice  Pres.,  Treas. 

Vice  Pres. 

Div.  Frt.  Agt. 

Member 

A.G.F.A. 

G. F.A. 

Formerly  Asst.  V.  Pres. 
Genl.  Trf.  Mgr. 

Asst.  G.L.&T.A. 

Asst.  Gen.  Aud.  Rev. 
A.G.F.A. 

Formerly  with 
A.GJ’.Au 
Ch.  Sec.  Tariffs 
Former  President 

Manager 

Former  Mgr.  Ind.  Div, 
G.F.A. 

President 

Commerce  Counsel 


Company 


N.Y.C. 

Dow  Chem.  Co. 
C.C.C.&St.L.,  Cincinnati 
N.Y.C.,  New  York 

I.H.B.R.R. 

C.C.C.&St.L.,  Chicago 
Int.  Com.  Com. 
C.C.C.&St.L.,  Cincinnati 
C&N.W.Ry. 

N.Y.C.,  Cleveland 
N.Y.C.,Englewood 
N.Y.C. 

Acme  F.F.Inc. 

N.Y.C.,  New  York 
Uni.C.L.&D.  Co. 

N.Y.C.,  Cleveland 
Mich.  Cent.,  Detroit 
N.Y.C.,  Buffalo 
N.Y.C. 

Mich.  Cent.,  Detroit 
N.Y.C. 

Mo.  Pac. 

Erie 

Univ.C.L.&D.Co. 

Diamond  T  Motor  Car  Co. 
N.Y.C.,  Terre  Haute 

Ill.  Frt.  Assn. 

P.R.R.,  Philadelphia 
N.Y.C.,  New  York 
Do  Do 
N.P.Ry. 

N.Y.C.,  New  York 
N.Y.C.  Do 
Do  Chicago 

Univ.C.L.&D.Co. 

N.Y.C.,  Utica 
Int.  Com.  Com. 

N.Y.C. 

U.  C.L.&D.Co.,Rochester 
N.Y.C.,  New  York 

C. R.I.&P.,  Chicago 

D. L.&W. 

N.jC.C.,  New  York 


N.Y.C.  INDEX 
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1940  Name 


J.  J.  Dempsey 
J.  P.  Dervin 
W.  L.  Dewey 

D.  W.  Pi  nan 

J.  M.  Doorly 
R.  E.  Dougherty 
W.  C.  Douglas 

E.  J.  Dowie 

J.  L.  Downing 

L.  A.  Downs 

C.  E.  Dubbs 
J.  Duffy 

G.  G.  Early 
R.  J.  Edgeworth 
J.  H.  Engel 
T.  W.  Evans 

J.  J.  Fahey 
Phil  Fay 

R.  A.  Feldes 

N.  J.  Felger 

W.  0.  Ferguson 
T.  R.  Fitzpatrick 

D.  B.  Fleming 

F.  W.  Flott 
T.  W.  Flynn 
J.  B.  Ford 

M.  Forgash 
J.  G.  Frank 
W.  S.  Franklin 
W.  J.  Fripp 

C.  V.  Gallagher 
Mr.  Gantzer 

O.  Gersbach 

D.  E.  Gelatt 

S.  H.  Gillette 

G.  M.  Glazier 
J.  Glenn 

F.  W.  Glennon 

H.  B.  Goodwin 
A.  R.  Gould 
Mr.  Gray 
Carl  R.  Gray 
W.  H.  Grounds 

L.  T.  Hafer 
C.  S.  Hall 
Fitzgerald  Hall 
Mr.  Halle 
Edw.  Hart 
Thomas  P.  Healy 
F.  L.  Hewitt 

E.  D.  Hilleary 
E.  Hoagland 

C.  E.  Hochstedler 


N.Y.C.  INDEX 


Official  position 


President 

Asst.  Frt.  Trf.  Mgr. 
Asst  to  F.T.M. 

(Vice  Pres. 

(Gen.  Mgr. 

Dist  Engineer 

Vice  Pres.  Real  Estate 

A.G.F.T.M. 

Industr.  Agt 


President 

Manager 

Vice  Pres.  Traf. 

F.T.Mgr. 

Supt.  Police 
Ch.  Inb.  Clerk 
Vice  Pres. 

Div.  Frt.  Agt 
Genl.  Frt.  Agt. 

Asst,  to  Vice  Pres. 
A.G.F.A. 

Manager  of  Whs. 
Coal  Frt  Agt 
Asst.  Gen.  Mgr. 

Gen.  Atty. 

Secretary 

Member 

Traf.  Asst,  to  Pres. 
Supvr.  of  Bldgs. 
Vice  Pres.  Traffic 
Former  V.  Pres. 

Member 
Traf.  Mgr. 

Chief  Engineer 
Frt  Traf.  Mgr. 

Gen.  Frt.  Agt 
Gen.  Aud.  Rev. 
President 
L.&T.A. 

AsstF.&P.T.Mgr. 

Manager 

President 


Office  Mgr. 

Asst  to  Gen.  Aud. 
.  President 
President 
Member 
Gen.  Solicitor 
President 
Vice  Pres. 
A.GJF.A. 

West  Traf.  Asst 


Company 


Various  Textile  Assns. 
N.Y.C.,  New  York 
N.Y.C.,  Cincinnati  , 

N.Y.C.,  New  York 
N.Y.T.D. 

N.Y.C. 

Do  Chicago 
N.Y.C.,  Cleveland 
Thos.  J.  Downing  Sons., 
Buffalo 
LC.R.R. 

U.S.  FrtCo.,  Cincinnati 
Lehigh 

Wabash,  St.  Louis 
N.Y.C.,  Chicago 
Mich.  Central,  Detroit 
N.Y.C.,  Chicago 

N.Y.C.,  Cincinnati 
U.C.L.&D.Co.,  Chicago 
N.Y.C.,  Chicago 
U.C.L.&D.Co.,  Buffalo 
N.Y.C.,  Chicago 
P.&L.E.,  Pittsburgh 
N.Y.C.,  Syracuse 
N.Y.C.,  Chicago 
Acme  F.F. 

Ill.  Frt.  Assn. 

U.S.Frt.  Co. 

N.Y.C.,  Elkhart,  Ind. 
P.R.R.,  Philadelphia 
N.Y.C. 

Ill.  Frt  Assn. 

F.  M.  Burt  Co. 

N.Y.C.,  Chicago 
N.Y.C.,  New  York 
C.&N.W.,  Chicago 
N.Y.C.,  New  York 
Buffalo  Trucking  Assn. 
N.Y.C.,  Chicago 
Mich.  Cent.,  Detroit 
C.&N.W.Ry. 

U.C.L.&D.CO.,  Cleveland 
U.  Pac. 

N.Y.C.,  So.  Bend 

U.C.L.&D.Co.,  Detroit 
N.Y.C. 

N.C.&S.L. 

Halle  Bros. 

Ill.  Frt.  Assn. 

N.Y.C.,  New  York 
Nicholson-Univ.  Co. 
Reading 
N.Y.C.,  Buffalo 
Fed.  C.  of  Transp. 
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1941  Name 


H.  H.  Holcomb 
R.  C.  Hopkins 
R.  J.  Hopper 
R.  K.  Horton 

F.  B.  Hougbton 

L.  C.  Howe 
Ira  H.  Hubbell 
O.  M.  Hullinger 
W.  Hutchinson 

G.  H.  Ingals  (decsd) 

Samuel  Jacoby 
L.  C.  James 
F.  C.  Jerome 
R.  F.  Justice 

R.  C.  Kerr 

L.  W.  Landman 
J.  Las  ham 

B.  R.  Lawrence 
D.  T.  Lawrence 
O.  S.  Lewis 
R.  F.  Locke 
J.  K.  Lovell 

A.  E.  Lloyd 

J.  R.  MacAnanny 

A.  Mackenzie 
D.  S.  Mackle 
R.  H.  Mansfield 

A.  F.  Marshall 
Mr.  Martin 

M.  R.  Maxwell 

W.  C.  Maxwell  (decsd) 
F.  E.  McCormack 

B.  M.  McDonald 
F.  E.  McGrath 
J.  L.  McKee 

J.  P.  McQuade 

C.  F.  McTague 

F.  N.  Menus 

G.  Metzman 

C.  S.  Millard 
A.  R.  Miner 
Mr.  Moon 

J.  E.  Moss 
W.  A.  Murray 
G.  W.  Myers 

G.  W.  Nelson 
J.  B.  Nessle 
F.  R.  Newman 
J.  H.  Norwood 

C.  A.  Oakes 
J.  M.  O’Nahoney 


Official  position 


Vice  President 
A.G.FA. 

G.E.F.A. 

Div.  Frt.  Agt. 

Vice  President 

D.F.A. 

Asst,  to  G.F.T.Mgr. 

Agent 

R.E.&T.A. 

Vice  Pres.  Traf. 

Genl.  L.&T.  Agt. 
Former  G.F.A. 

Dist.  Sta.  Acct. 

Industr.  Mgr. 

Genl.  P.  Trf.  Mgr. 

Vice  Pres. 

Vice  Pres. 

Chairman 
Genl.  Trf.  Mgr. 
President 
G.F.C.Agt. 
Superintendent 

A.F.T.M. 

Frt.  Trf.  Mgr. 

Asst  Frt.  Trf.  Mgr. 

President 

Gen.  Frt.  Agt. 

A.F.T.M. 

Ch.  Traf.  Of. 

Div.  Supt. 

Div.  Engr. 

Div.  Frt.  Agt. 

Asst.  Vice  Pres. 

L.&T.  Agt. 

G.F.T.M. 

President 

Mgr.  Frt.  Transp. 

Vice  Pres.  &  Genl.  Mgr. 
Gen.  Aud. 

Formerly  with 
Gen.  Mgr. 

Engr,  M.  of  W. 

A.G.F.A. 

Asst.  Frt.  Agt 
Frt.  Traf. Mgr. 

Member 

A.G.F.A. 

L.&T.  Agent 
Asst.  Secretary 


Company 


C.B.&Q.R.R. 

N.Y.C.,  Syracuse 
N.Y.C. 

N.Y.C.,  Rochester 
Santa  Fe 
N.Y.C.,  Chicago 
N.Y.C.,  New  York 
N.Y.C.-M.C.,  Chicago 
Mich.  Cent.,  Detroit 

N.Y.C. 

Mich.  Cent.,  Detroit 
N.Y.C.,  New  York 
N.Y.C.,  New  York 
C.C.C.&SLL.,  E.  St.  Louis 

C.&N.W. 

N.Y.C. 

Lasham  Cart.  Co. 
U.C.L.&D.C0.,  Chicago 
Traf.Exec.Assn.,E.Terrty 

B.&O.,  Baltimore 
U.  S.  Frt.  Co. 

N.Y.C.,  New  York 
N.Y.C.,  Chicago 

B. &M. 

C. R.I.&P.R.R.,  Chicago 
Mich.  Cent.,  Chicago 
Sec.  Corp.  of  N.Y.C. 
Acme  F.F.,  New  York 
U.  S.  Frt.  Co. 

N.Y.C.,  Chicago 
Wabash,  St.  Louis 
N.Y.C.,  Buffalo 
N.Y.C.,  Buffalo 
N.Y.C.,  Albany 
N.Y.C.,  Chicago 
N.Y.C.,  New  York 

D. L.&W. 

(Univ.C.L.&D.Co. 
(U.S.Frt.  Co. 

N.Y.C. 

C.C.C.&SLL. 

U.C.L.&D.Co.,  New  York 
Univ.C.L.&D.Co. 

Do 

N.Y.C. 

C.M.St.P.&P.,  Chicago 

C.&N.W.,  Chicago 
P.&L.E.R.R.,  Pittsburgh 
Ill.  Frt.  Assn. 

N.Y.C.,  Cincinnati 

N.Y.C,  New  York 
N.Y.C. 


N.Y.C.  INDEX 
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1942  Name 


J.  P.  Patterson 
E.  E.  Pettibone 
H.  E.  Pierpont 
W.  F.  Place 

L.  V.  Porter 
J.  P.  Puette 


F.  X.  Quinn 

Mr.  Reardon 
C.  Reetz 
F.  F.  Riefel 
R.  O.  Rote 
P.  Rumsey 
H.  R.  Rush 

F.  W.  Sargent 

B.  W.  Scandrett 
W.  S.  Schaff 
Mr.  Scharff 

E.  W.  Scheer 

R.  F.  Schwindeman 
T.  M.  Shalloe 
Henry  Shearer 
Golder  Shumate 

A.  R.  Smith 

G.  E.  Smith 

H.  F.  Snure 
R.  A.  Sperry 

F.  O.  Stafford 
R.  D.  Starbuck 
W.  T.  Stevenson 

W.  T.  Tannehill 

G.  E.  Taylor 

C.  H.  Temple 
T.  R.  Tompkins 
Oscar  Townsend 

H.  S.  Vanderbilt 

E.  S.  Van  Tassell 

B.  Van  Ummerson 

B.  S.  Voorhees 

W.  H.  Wagner 
Mr.  Walker 

F.  J.  Wall 

R.  A.  Walton 

C.  A.  Waltz 
A.  G.  Ward 

G.  E.  White 
E.  L.  Whitney 

E.  M.  Wilcox 

F.  E.  Williamson 
W.  C.  Wishart 

G.  C.  Woodruff 

A.  H.  Wright 
E.  E.  Wright 

N.Y.C.  INDEX 


Official  position 


Frt.  Trf.  Mgr. 

Asst.  Genl.  L.&T.A. 
Vice  President 
Vice  President 
Comptroller 
Elec.  Appliances 


G.F.A. 

Manager 
Superintendent 
Formerly  Supt 
Chief  Engineer 
Supt.  of  Stations 
Manager 

President 

Vice  President 

Vice  Pres.  &  Gen.  Mgr. 

President 

Manager 

Gen.  Agt.  Frt.  Dept. 
V.P.&G.M. 

Vice  Pres.,  Traffic 
Vice  Pres.  Do 
Ind.  Agt. 

Gen.  Mgr. 

Chairman 
Graf.  Mgr. 

Exec.  Vice  Pres. 
G.F.T.M. 

A.G.F.A. 

Do 

Asst.  Gen.  Agt. 

Frt.  Agent 
Member 

Chairman,  Fin.  Comm. 

Manager 

Frt.  Traf.  Mgr. 

Eng.  Asst,  to  Pres. 

A.F.T.M. 

Gen.  Frt.  Agt. 

Vice  Pres: 

Member 
Vice  Pres. 

Asst.  V.  Pres. 

Genl.  Frt.  Agt. 

Frt.  Trf.  Mgr. 

M.C.B.  , 

President 
Vice  Pres.  Accts. 
(Formerly  Ch.  of  Bd. 
(Asst.  F.  T.  Mgr. 
Superintendent 
Do 


Company 


N.Y.C.,  Chicago 
N.Y.C.,  Cleveland 
C.M.StP.&P. 
N.Y.C.,  New  York 
N.Y.C. 

N.Y.C.,  Cleveland 


P.R.R.,  New  York 

U.C.L.&D.C0.,  Cleveland 
Univ.C.L.&D.Co.,  Chicago 
N.Y.C.,  Chicago 
N.Y.C.,  Cleveland 
N.Y.C.,  New  York 
U.C.L.&D.C0.,  Minn. 

C.&N.W.Ry. 

N.  Pac. 

N.Y.C. 

Chevrolet  Motor  Co. 
(Reading  Co. 

(C.R.I.  of  N.J. 
U.S.FrtCo.,  Buffalo 
N.Y.C.,  Buffalo 
Mich.  Cent.,  Detroit 

B. &O. 

L.&N. 

I.H.B.R.R.,  Chicago 
U.S.Frt.Co.,  Detroit 
Ill.  Frt.  Assn. 

N.Y.C.,  Cleveland 
N.Y.C. 

Do 

N.Y.C.,  Chicago 
Do  New  York 
Do  Chicago 
Mich.  Cent.,  Detroit 
Ill.  Frt.  Assn. 

C. &N.W.Ry.&N.Y.C. 

Uni.  C.L.&D.Co. 

N.Y.C.,  Boston 
N.Y.C.,  New  York 

C.B.&Q.,  Chicago 
Acme  F.F.,  Cleveland 
N.Y.N.H.&H. 

Ill.  Frt.  Assn. 
Univ.C.&D.Co.,  N.Y.C. 
U.C.L.&D.C0.,  Chicago 
C.R.I&P.R.R. 

N.Y.C.,  Chicago 
N.Y.C.,  Do 
N.Y.C. 

N.Y.C.,  New  York 
U.S.Frt.Co. 

N.Y.C.,  New  York 
Do  Do 
Mich.  Cent 
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Exhibit  No.  58  A-S  inc.  (Universal)  consists  of  various 
statistics  relating  to  the  freight  forwarder  operations  of 
Universal  Carloading  and  Distributing  Company,  Inc., 
which  were  prepared  by  it  at  the  request  of  the  Examiner 
and  admitted  in  evidence  at  the  hearing,  and  is  as  follows : 

1965  EXHIBIT  NO.  58A-S  INC.  (Universal). 

A.  Total  tonnage  picked  up  and  delivered — 1941 


Local  (city)  Store-door  delivery .  1  761  723  393  lbs.  . 

Local  (city)  Pick-up .  1  110  854  597  lbs. 

Suburban  Store-door  delivery .  671  028  842  lbs. 

Suburban  Pick-up  .  706  319  708  lbs. 

B.  Total  number  of  shipments  handled  in  1941  and  average  weight  per 
shipment. 

Total  number  of  shipments .  8  508  011 

Average  Weight  Per  Shipment .  315.49  lbs. 

C.  Total  tonnage  loaded  in  1941 .  4  138  836  701  lbs. 


Total  RAIL  tonnage  loaded  in  1941 .  2  288  078  083  lbs. 

1 —  Loaded  by  Universal  employes .  1  126  039  937 

2 —  Loaded  by  railroad  employes  for  UC&D  Co .  1  162  038  146 

3 —  Loaded  by  other  parties  for  UC&D  Co .  — 0— 


D.  Total  rail  tonnage  on  which  UNIVERSAL  is  given  an  unloading  or 
loading  allowance — 1941 

New  York  .  153  945  436  lbs. — 36th  Street  (In  and  out) 

Philadelphia .  80  872  666  lbs. 


Total .  234  818  102  lbs. 

E.  Number  of  employees  by  classification  as  of  May  1st,  1942 


Brotherhood  of  Railway  Clerks .  2  317 

Teamsters  Union  .  102 

Exempt  Employees  .  682 

Total .  3  101 

F.  Total  compensation  paid  employees  in  1941 . 3  5  234  427.19 

G.  Approximate  number  of  motor  carriers  serving  Universal  in  1941.2  219 

H.  Gross  Revenue  earned  by  Universal  in  1941 . 345,301,189.02 

L  Number  of  railroads  over  which  Universal  operates .  70 


J.  Transportation  charges  paid  in  1941  to  New  York  Central  Lines 

New  York  Central  Lines  proportion  of  1941  freight 
charges  paid  . 


37.626,483.24 
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K.  Approximate  number  of  cities  and  towns  in  which  collection  and 
delivery  service  is  performed  for  account  of  UC&D — 1941 

Local  Pickup  and  Delivery  performed  in  96  Cities  (Local  Cartage 
Cost  Tariff)  Suburban  Pickup  and  Delivery  performed  at  12,909  points 
as  of  12/23/41 

L.  Approximate  number  of  shippers  in  1941 . 100,000 

M.  Total  number  of  freight  terminals  and  number  located  on  railroad 
property. 

Number  of  freight  terminals .  94 

Number  of  freight  terminals 

located  on  railroad  property .  83 

N.  Total  rent  paid  by  TJC&D  for  railroad  property  to  railroads  in  1941 

Total .  $220,691.88 

O.  Number  of  local  freight  offices  located  on  railroad  property . 73 

P.  Total  number  of  local  freight  offices . 99 

Q.  Total  payments  to  Railroads — 1941 . $20  516  922.48 

Total  payments  to  NYCentral  RR 

(NYCentral's  proportion)  .  7  626  483.24 

R.  19  4  2 

February  March  April 

Total  Tonnage  Loaded  Line  Haul - 313,587,978  336,686,636  325,035,140 

Total  Suburban  Cartage  PU  &  SDD. .  97,981,999  115,492,577  112,652,292 

Total  Local  Cartage  PU  &  SDD . 216,183,338  237,601,618  230,84S,20S 

Total  Tonnage  Hauled . 627,753,315  689,780,831  668,535,640 


Tonnage  via  Truck 

Line  Haul  . 133,137,529  141,324,013  140,821,179 

Suburban  PU  &  SDD .  97,981,999  115,492,577  112,652.292 

Local  Cartage  . 216,183,338  237,601,618  230,848,208 

Total  Tonnage  Via  Truck . 447,302,866  494,418,208  484,321,679 

Percentage  of  Total  Tonnage  Loaded.  71.25%  71.67%  72.44% 
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Exhibit  No.  59,  A,  R,  S,  T  and  U,  (Universal)  consists 
of  various  statistics  relating  to  the  freight  forwarder 
operations  of  Universal  Carloading  and  Distributing  Com¬ 
pany,  Inc.,  which  were  prepared  by  it  at  the  request  of 
the  Examiner  and  made  a  part  of  the  evidence  at  the 
hearing,  and  is  as  follows: 


1967  Exhibit  No.  59  (Universal)  “A” 


UNIVERSAL  CARLOADING  &  DISTRIBUTING  CO. 

Total  loaded  tonnage  1941 .  4,138,836,701  lbs.  100.00% 

Rail  Container  .  2,288,078,083  lbs.  55.28% 

Water  .  20,829,283  lbs.  .51% 

Truck  .  1,829,929,335  lbs.  44.21% 


1968  Exhibit  No.  59  (Universal)  “R” 


UNIVERSAL  CARLOADING  &  DISTRIBUTING  CO. 

19  4  2 

February  March  April 

Total  Tonnage  Loaded . 311,622,187  335,611,294  322,056,956 

Total  Suburban  Cartage  PU  &  SDD. .  97,981,999  115,492,577  112,652,292 
Total  Local  Cartage  PU  &  SDD . 216,183,338  237,601,618  230,848,208 

Total  Tonnage  Hauled . 625,787,524  688,705,489  665,557,456 

Tonnage  Via  Truck 

Line  Haul  . 133,137,529  141,324,013  137,027,314 

Suburban  PU  &  SDD .  97,981.999  115,492,577  112,652,292 

Local  Cartage  . 216,183,338  237,601,618  230,848,208 

Total  Tonnage  Via  Truck . 447,302,866  494,418,20S  480,527,814 

Percentage  of  Total  Tonnage  Hauled.  71.48%  71.79%  72.20% 
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1970  Exhibit  No.  59  (Universal)  “T”  (New) 
UNIVERSAL  CARLOADING  &  DISTRIBUTING  CO. 
EXHIBIT  OF  REVENUE  PAID  CARRIERS 


YEAR 

1941 

%of 

%of 

Cost 

Tonnage 

Total 

Cost 

Total 

Cwt. 

Truck  .... 

1,829,929,335 

44.21% 

$  6,922,454.26 

25.08% 

.3782 

Box  Car  .. 

2,287,754,476 

55.27% 

20,515,480.66 

74.31% 

.8967 

Container. . 

323,607 

0.01% 

1,511.82 

.4671 

Steamship . 

20,829,283 

0.51% 

171,130.71 

0.61% 

.8215 

Total  . 

4,138,836,701 

100.00% 

$27,610,577.45 

100.00% 

.6671 

The  above  statement  shows  that  whereas  44.21%  of  the 
total  tonnage  in  line  haul  movements  in  1941  moved  via 
truck,  only  25.08%  of  the  total  cost  was  paid  truck. 

This  is  due  to  the  fact  that  the  average  truck  haul  was 
approximately  275  miles,  compared  with  an  average  box 
car  haul  of  approximately  889  miles.  As  a  result  of  this 
difference  in  length  of  haul  average  payment  per  cwt.  via 
truck  was  .3782  compared  with  average  payment  per  cwt. 
via  rail  of  .8967. 

(NOTE)  The  increase  in  percentage  of  rail  tonnage  in  the  year  1941  over 
the  years  1939  and  1940  was  due  largely  to  the  elimination  of 
the  steamship  service  in  April  1941  and  the  resultant  increase 
in  volume  to  Pacific  Coast  and  other  long  haul  western  points, 
which  almost  exclusively  moved  rail.  The  increase  in  per¬ 
centage  of  rail  tonnage  in  January,  February  and  March,  1942 
over  percentage  of  rail  tonnage  in  1941  was  due  to  the  same 
causes. 

1971  Exhibit  No.  59  (Universal)  “U”  (New) 

The  question  has  been  asked : 

“What  proportion  of  line  haul  truck  tonnage  of  Uni¬ 
versal  is  all  truck  or  a  combination  of  truck  and  rail?” 

LINE  HAUL  ONLY 

Tonnage  moving  all  truck  without  rail  haul,  approximately...  8%] 


1-  Basis 

Tonnage  moving  part  rail  and  part  truck,  approximately . 58%  J 

"  Total . 66% 


(NOTE)  The  foregoing  does  not  include  any  local  or  suburban  assembly 
and  distribution  of  freight  prior  to  movement  in  line  haul 
service  or  subsequent  to  the  line  haul  movement. 

(BASIS)  The  basis  for  the  foregoing  estimate  is  based  upon  our 
transfer  tonnage,  which  is  largely  a  transfer  from  rail  to  truck 
or  truck  to  rail,  and  figured  out  on  that  tonnage  the  above 
percentages  were  determined.  It  will  be  noted  that  tonnage 
moving  all  rail  without  line  haul  truck  movement  involved  is 
34%.  We  considered  several  bases  but  the  foregoing  seem  to  be 
the  most  accurate. 
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Exhibit  No.  60  (Universal)  is  a  schedule  prepared  by 
Universal  Carloading  and  Distributing  Company,  Inc.  at 
the  request  of  the  Examiner  and  showing  the  percentage 
of  dollar  revenue  paid  by  it  for  rail  and  truck  transpor¬ 
tation  in  connection  with  its  freight  forwarding  operations 
during  the  years  1930  to  1941,  both  inclusive,  and  made 
a  part  of  the  record  at  the  hearing,  and  is  as  follows : 


1972  Exhibit  No.  60  ( Universal) 

PERCENTAGE  OF  DOLLAR  REVENUE 
PAID  FOR  RAIL  AND  TRUCK  TRANSPORTATION 


(Incl.  Local 

Total  Rail  Total  Truck  Cartage) 

Per  Dollar  Per  Dollar 


Ye»r 

Total  Revenue 

Payments 

Revenue 

Payments 

Revenue 

1941 

$45,301,189.02 

$20,516,922.48 

$.4529 

$15,574,963.86 

$.3437 

1940 

36,797,264.36 

15,419,740.02 

.4190 

13,624,869.16 

.3702 

1939 

36,396,245.59 

15,294,194.44 

.4202 

13,077,587.41 

.3593 

1938 

31,510,517.55 

13,751,842.88 

.4364 

10,791,651.05 

.3424 

1937 

36,576,841.44 

16,653,787.42 

.4553 

12,196,872.81 

.3334 

1936 

46,386,621.03 

22,637,362.36 

.4879 

14,591,189.59 

.3145 

1935 

39,008,903.93 

20,377,601.37 

.5224 

11,328,070.26 

.2903 

1934 

32,649,999.57 

18,167,915.55 

.5564 

8,509,413.99 

.2606 

1933 

27,584,909.18 

14,713.861.96 

.5334 

7,663,322.63 

.2778 

1932 

22,996,478.08 

12,406,259.22 

.5395 

6,390,320.96 

.2778 

1931 

23,453,305.04 

13,257,190.80 

.5652 

5,692,912.47 

.2427 

1930 

27,759,823.05 

20,885,090.31 

.7523 

1,362,699.91 

.0491 

DIFFERENCE  BETWEEN  TOTAL  REVENUE 
AND  PAYMENTS  TO  RAIL  AND  TRUCKS 


Year 

Amount 

Per  Dollar 
Revenue 

1941 

$9,209,303.68 

.2034 

1940 

7,752,655.18 

.2108 

1939 

8,024,463.74 

.2205 

1938 

6,967,023.62 

.2212* 

1937 

7,726,181.21 

.2113* 

1936 

9,158,069.08 

.1976 

1935 

7,303,232.30 

.1873 

1934 

5,972,670.03 

.1830 

1933 

5,207,724.59 

.1888 

1932 

4,199,897.90 

.1827 

1931 

4,503,201.77 

.1921* 

1930 

5,512,032.83 

.1986 

•Note:  Does  not  take  Into  consideration  losses  for  years  1931, 
1937  and  1938  when  total  expenses  exceeded  Revenue. 


Exhibit  No.  61  (Board)  is  an  exhibit  prepared  by  Uni¬ 
versal  Carloading  and  Distributing  Company,  Inc.,  at  the 
request  of  the  Examiner,  showing  summary  of  revenue 
proportion  of  various  railroads  for  transportation  services 
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furnished  by  them  to  it  in  the  conduct  of  its  freight  for¬ 
warding  operations  for  the  years  1939, 1938, 1937  and  1936, 
and  is  as  follows : 


1973 


Exhibit  No.  61  (Boabd) 

Summary  of  Revenue  Proportion  of 
Various  Railroads 
Year  1939 


Railroads 


Alton . 

Atlantic  Coast  Line. 


Baltimore  &  Ohio . 
Boston  &  Maine  . . 


Butte,  Anaconda  &  Pacific. 
Canadian  National  . 


Central  R.  R.  of  New  Jersey. 

Central  Vermont  . 

Chesapeake  and  Ohio . 


Chicago  East  Illinois . 

Chicago  Great  Western . 

Chicago  Indianapolis  &  Louisville . 


Chicago  Rock  Island  &  Pac.  Compts. 


Detroit  Toledo  &  Ironton. 
Erie  . 


Kansas  City  Southern. 


Litchfield  &  Madison. 


Louisville  and  Nashville. 

Maine  Central  . 

Midland  Valley  . 


Nevada  Northern 


New  York  Ontario  &  Western. 


Pennsylvania 


Total 

Railroad 

Cars 

Tonnage 

Proportion 

9 

232,754  1 

585.87 

1 

23,540 

208.69 

456 

11,600,532 

93,460.08 

97 

2,605,426 

10,568.78 

85 

2,269,551 

2,445.05 

213 

4,775,868 

13,508.92 

1 

45,700 

7.16 

16 

493,396 

1,444.29 

258 

6,173.428 

4,472.87 

78 

1,740,310 

451.31 

2 

40,438 

37.36 

4 

94,486 

328.32 

6,623 

177,330,326 

832,040.51 

7 

160,401 

335.82 

1 

30,489 

117.70 

100 

2,374,802 

9,316.02 

273 

7,147,483 

57,219.96 

3,882 

103,931,783 

389,063.12 

3,842 

99,822,036 

567,803.09 

682 

9,992,451 

25,074.50 

46 

1,261,841 

1,152.06 

64 

1,940,537 

4,693.91 

915 

23,007,026 

96,455.19 

1 

46,300 

28.30 

.  67 

1,723,333 

11,035.50 

1,035 

26,029,579 

378,308.28 

1,232 

28,833,150 

224,724.56 

462 

11,659,653 

49,914.63 

1 

20,580 

60.68 

8,492 

180,602,362 

663,872.88 

6 

246,500 

90.75 

965 

23,702,773 

38,746.23 

2 

52,445 

239.19 

1 

23,720 

22.91 

7 

78,360 

84.16 

601 

18,050,389 

18,072.73 

48 

1,324,113 

5,158.47 

8,799 

219,646,247 

1,297,038.93 

112 

2,663,847 

25,308.40 

388 

9,694,331 

31,870.93 

1 

39,373 

43.85 

49,890 

1,098,798,844 

6,103,586.07 

2,000 

58.027,32 

46,700.49 

5 

168,533 

220.62 

27 

772,774 

2,755.81 

677 

18,959,299 

292,620.49 

5,924 

115,049,917 

479,283.27 

13 

329,012 

1,016.22 

3 

80,260 

76.96 
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1974  Summary  of  Revenue  Proportion  of 

Various  Railroads 

Year  1939 


Total 

Railroad 

Railroad 

Cars 

Tonnage 

Proportion 

Reading  . 

.  2,929 

67,147,952 

39,502.80 

St.  Louis  &  San  Francisco . 

.  1,715 

40,546,004 

316,728.84 

St.  Louis  &  Southwestern . 

.  47 

1,221,976 

3,594.04 

Seaboard  Air  Line . 

1 

40,166 

9.76 

Soo  Line  . 

3 

83,371 

321.34 

Southern  . 

.  2,247 

53,672,515 

370,282.69 

Southern  Pacific  . 

.  4,617 

117,779,349 

647,786.83 

Spokane  International  . . 

2 

58,900 

76.72 

Tennessee  Central  . 

2 

41,403 

100.50 

Texas  &  Pacific . 

.  2,196 

53,996,439 

116,786.72 

Toronto  Hamilton  &  Buffalo . 

.  227 

5,956,047 

3.230.68 

Union  Pacific  . 

.  6,311 

162,592.307 

1,867,787.18 

Wabash  . 

.  36 

1,023,249 

3,513.71 

Western  Maryland  . 

5 

104,423 

40.48 

Western  Pacific  . 

.  661 

17,305,161 

93,672.23 

Wheeling  Lake  Erie . 

1 

27,644 

9.07 

Great  Lakes  Steamship . 

.  3$ 

874,202 

3,915.18 

Kansas  Okalahoma  &  Gulf . 

1 

42,005 

59.74 

Total  . 

• 

$15,249,090.40 

Totals  after  eliminating  multiple 

count 

on  cars  moving 

over  more 

than  one  Railroad. 

Total  Box  Cars . * . 

.81,122 

1,867,829,453  $15,224,015.90 

Total  Compartments  . 

684 

9,992,451 

25,074.50 

COMBINED  TOTAL  . 

.81,806 

1,877,821,904  $15,249,090.40 

f 
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1975  Summary  of  Revenue  Proportion  of 


Various  Railroads 
Year  1938 

Revenue 
Total  Railroad 
Cars  Tonnage  Proportion 


Railroad 


Alton  Railroad 

Atchison  Topeka  Santa  Fe . 

Atlanta  Birmingham  &  Coast . 

Atlantic  Coast  Line . 

Baltimore  &  Ohio  . 

Boston  &  Maine . . 

Burlington  &  Rock  Island . 

Canadian  National  . 

Canadian  Pacific  . 

Central  R.  R.  of  New  Jersey . 

Central  R.  R.  of  Georgia . 

Central  R.  R.  of  Vermont . 

Chicago  Burlington  &  Quincy . 

Chicago  East  Illinois . 

Chicago  Great  Western . 

Chicago  Indianapolis  Louisville . 

Chicago  Milw.  St.  Paul  &  Pacific . 

Chicago  &  North  Western . 

Chicago  &  North  Western  Compts . 

Chicago  Rock  Island  &  Pacific . 

Chicago  Rock  Island  &  Pac.  Comp . . . . 

Delaware  &  Hudson . 

Delaware  Lackawanna  &  Western.... 

Denver  Rio  Grande  &  Western . 

Detroit  Toledo  &  Ironton  R.  R . 

Erie  . 

Florida  East  Coast . 

Ft.  Smith  &  Western . 

Great  Northern  . 

Gulf  Coast  Lines . 

Illinois  Central  . 

International  Great  Northern . 

Kansas  City  Southern . 

Kansas  Oklahoma  &  Gulf . 

Lehigh  Hudson  River  R.  R. . 

Lehigh  Valley  . 

Litchfield  &  Madison  . 

Louisiana  &  Arkansas . 

Louisville  &  Nashville . 

Midland  Valley  R.  R. . 

Minneapolis  &  St.  Louis . 

Missouri  Kansas  &  Texas . 

Missouri  Pacific  . 


30  ' 

762,397 

2,504.58 

441 

10,412,910 

84,568.68 

1 

28,069 

56.49 

2 

48,762 

180.35 

45 

1,112,793 

3,441.63 

109 

3,004,753 

3,271.92 

130 

4,046,887 

11,895.88 

41 

990,837 

3,937.39 

283 

6,404,725 

5,058.77 

96 

1,914,277 

622.93 

1 

20,693 

22.58 

5 

115,622 

86.81 

5,909 

161,781,595 

748,604.53 

2 

34,037 

106.70 

1 

21,960 

78.65 

74 

1,816,613 

7,316.62 

283 

7,103,911 

54,663.25 

4,231 

109,575,115 

418,096.61 

86 

1,124,069 

1,669.00 

3,560 

90,188,105 

537,379.08 

654 

9,973,671 

23,650.34 

59 

1,726,383 

1,642.14 

60 

1,650,205 

3,489.48 

722 

18,127,036 

75,978.37 

1 

28,772 

19.83 

86 

2,294,005 

13,417.00 

1 

28,069 

74.13 

10 

220,907 

312.40 

907 

24,635,161 

328,864.47 

57 

1,?52,147 

2,161.96 

954 

22,011,705 

188,388.44 

424 

9,691,604 

42,595.27 

8 

181,440 

406.29 

1 

23,600 

25.50 

1 

21,650 

7.47 

7,878 

163,079,716 

578,963.00 

1 

18,380 

4.76 

933 

22,105,563 

35,168.38 

1 

27,910 

29.97 

1 

23,600 

30.71 

621 

19,084,595 

16,744.33 

51 

1,515,611 

5,797.44 

7,362 

176,188,000 

1,064,356.97 
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1976  Summary  of  Revenue  Proportion  of 

Various  Railroads 


Year  1938 


Railroads 

Cars 

Total 

Tonnage 

Railroad 
Proportion 
of  Revenue 

Mobile  &  Ohio . 

79 

1,801,020 

21,254.85 

Nashville  Chattanooga  &  St.  Louis.. 

146 

3,432,967 

12,180.97 

New  York  Central  System . 

46,891 

1,013,926,466 

5, 63S, 698.07 

New  York  New  Haven  &  Hartford... 

1,492 

44,786,921 

37,453.69 

New  York  Ontario  &  Western . 

2 

64,279 

75.72 

Nickel  Plate  . 

52 

1,313,753 

4,711.16 

Northern  Pacific  . 

481 

12,930,411 

193.42S.47 

Pennsylvania  R.  R . 

6,155 

123,203,757 

523,214.89 

Pere’  Marquette  . 

24 

647,093 

1.S16.50 

Reading  . 

3,192 

77,098,739 

49,114.95 

Richmond  Fredrickshurg  Potomac  RR 

2 

91,051 

71.55 

St.  Louis  &  San  Francisco . 

1,656 

38,252,193 

301,505.28 

St.  Louis  &  Southwestern . 

8 

207,752 

S85.97 

Soo  Line  . 

4 

119,447 

440.59 

Southern  R.  R. . 

959 

24.697.737 

167.164.73 

Southern  Pacific  R.R . 

3,897 

101,211,399 

533,523.16 

Spokane  International . 

2 

49,100 

67.28 

Spokane  Portland  &  Seattle . 

408 

10,424,798 

29,112.92 

Texas  &  Pacific . 

2,048 

47,273,685 

105,648.75 

Toronto  Hamilton  &  Buffalo . 

268 

6,014,0S6 

3,101.27 

Union  Pacific . 

5,729 

151,214,615 

1,706,093.75 

Wabash  . 

35 

832,386 

2,585.79 

Western  Maryland  . . . 

6 

138,159 

112.11 

Western  Pacific  . 

480 

12,907,307 

78,213.85 

Yazoo  Mississippi  Valley  R.R . 

2 

49,610 

15.81 

Great  Lakes  Transit . 

30 

784,845 

3,311.06 

TOTAL  .  $13,679,494.24 


Totals  after  eliminating  multiple  count  on  cars  moving  over 
more  than  one  Railroad. 

Total  Box  Cars .  76,178  1,726,149,333  $13,654,174.90 

Total  Compartments  .  740  11,097,740  25,319.34 


COMBINED  TOTAL 


76,918  1,737,247,073  $13,679,494.24 
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1977  Universal  Carloading  &  Distributing  Co. 

Year  1937 


Box  Car  Summary  of  Freight  Charges  Paid 
Proportion  to  Various  Railroads 


Railroad 

Akron,  Canton  &  Youngstown . 

Alton  . 

Atchison,  Topeka  and  Santa  Fe . 

Baltimore  and  Ohio . 

Bingham  and  Garfield . 

Boston  and  Maine . 

Butte,  Anaconda  and  Pacific . 

Canadian  National  . 

Canadian  Pacific  . 

Central  of  Georgia . 

Central  R.R.  of  New  Jersey . 

Chesapeake  and  Ohio . 

Chicago,  Burlington  and  Quincy . 

Chicago  Eastern  Illinois . 

Chicago  Great  Northern . 

Chicago,  Indianapolis  and  Louisville. 
Chicago,  Milwaukee,  St.  Paul  and 

Pacific  . 

Chicago  North  Western . 

Chicago  North  Western  Compartments 

Chicago  Rock  Island  &  Pacific . 

Chicago  Rock  Island  and  Pacific 

compartments  . 

Cincinnati  Northern . 

Delaware  and  Hudson . 

Delaware,  Lackawanna  and  Western. 
Denver,  Rio  Grande  and  Western.... 

Detroit,  Toledo  and  Ironton . 

Erie . 

Ft.  Smith  and  Western . 

Great  Northern  . 

Gulf  Coast  Lines . 

Illinois  Central  . 

International  Great  Northern . 

Lehigh  Valley  . 

Litchfield  and  Madison . 

Louisville  and  Nashville . 

Louisiana  and  Arkansas . 

Minneapolis  and  St.  Louis . 

Missouri  Kansas  and  Texas . 


Railroad 
Proportion 
of  Freight 

Number  Charges  Paid 


of  Cars 

Figured  on 

Handled 

Tonnage 

Mileage  Basis 

17  ‘ 

573,837 

$  91.47 

33 

900,687 

3,282.06 

397 

9,447,602 

63,073.18 

31 

620,703 

3,050.26 

14 

440,720 

68.51 

5 

175,831 

172.82 

6 

162,100 

47.81 

170 

4,413,455 

27,225.64 

317 

7,728,616 

4,120.23 

1 

26,880 

47.14 

102 

2,369,202 

695.07 

3 

96,222 

489.75 

7,618 

220,749,477 

978,203.79 

7 

221,091 

846.90 

42 

1,079,421 

2,719.05 

19 

301,321 

1,527.24 

391 

10,027,325 

103,481.72 

5,973 

162,271,395 

500,106.10 

702 

5,259,487 

7,212.50 

3,819 

102,084,468 

523,550.45 

778 

14,271,937 

29,425.00 

3 

108,641 

303.86 

5 

175,831 

221.00 

57 

1,297,787 

3,435.11 

806 

20,860,278 

74,407.25 

3 

98,088 

781.46 

109 

2,806,800 

14,179.67 

1 

20,160 

25.74 

1,568 

44,681,903 

549,661.93 

151 

3,601,775 

5,486.77 

885 

20,868,327 

170,225.19 

317 

7,109,745 

28,384.46 

12,191 

267,666,231 

876,039.16 

46 

1,155,975 

324.23 

8 

205,130 

1,068.26 

1,123 

25,729,928 

35,796.04 

865 

26,819,563 

29,335.57 

16 

482,761 

1,863.78 
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1978 


Railroad 

Missouri  Pacific  . 

Nashville  Chattanooga  &  St.  Louis... 

New  York  Central  System . 

New  York,  New  Haven  &  Hartford.. 

New  York  Ontario  &  Western . 

Nickel  Plate  . 

Northern  Ohio  . 

Northern  Pacific  . 

Panhandle  &  Santa  Fe . 

Pennsylvania  . 

Pere’  Marquette  . 

Raritan  River  . 

Reading  . 

St.  Louis  &  San  Francisco . 

Soo  . 

Southern  . 

Southern  Pacific  . 

Spokane  International  . 

Spokane,  Portland  &  Seattle . 

Texas  Pacific  . 

Toronto,  Hamilton  &  Buffalo . 

Trona  . 

Union  Pacific  . 

Wabash  . 

Wheeling  &  Lake  Erie . 

Western  Pacific  . . .  v . 

Waterloo,  Cedar  Fsjls  &  Northern... 


Railroad 

Proportion 


of  Freight 

Number 

Charges  Paid 

of  Cars 

Figured  on 

Handled 

Tonnage 

Mileage  Basis 

8,553 

203,738.302 

$  1,169,894.19 

4 

110,159 

80.79 

59,242 

1,362,635,063 

6,776,341.84 

2,296 

67,926,490 

44,329.23 

1 

28,486 

35.62 

50 

1,058,045 

4,214.80 

14 

580,773 

505.11 

645 

17,101,709 

176,803.64 

206 

4,941,074 

7,216.10 

8,879 

203,942,348 

806,690.21 

2 

44,490 

36.50 

2 

55,523 

1.00 

5,978 

114,971,844 

87,749.31 

1,804 

41,402.326 

292,896.64 

5 

145,000 

686.05 

1,478 

37,633,918 

293,587.20 

4,705 

124,834.576 

636,288.51 

4 

110,300 

141.96 

689 

18,502,427 

49,332.84 

1,196 

27,740,434 

65,445.05 

312 

7,578,260 

3,108.72 

2 

69,494 

12.22 

7,155 

199,426,072 

2,074.432.54 

147 

3,032,780 

9,065.51 

2 

66,024 

47.50 

411 

12,384,368 

72,417.35 

1 

24,900 

9.54 

Total  Freight  Charges  paid  by  U.  C.  &  D.  Co . $16,611,644.14 

Totals  after  eliminating  multiple  count  on  cars  moving  via  more 
than  one  railroad. 

Total  Box  Cars .  94,557  2,254,643,667  $16,575,006.64 

Total  Compartment  .  1,490  19,531,424  36,637.50 


COMBINED  TOTAL  .  96,047  2,274,175,091  $16,611,644.14 
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1979  Universal,  Carloading  &  Distributing  Co. 

Year  1936 

Box  Car  Summary  of  Freight  Charges  Paid 
Proportioned  to  Various  Railroads 


Railroad 


Alton  . 

Alton  &  Southern . 

Akron,  Canton  &  Youngstown . 

Atchison,  Topeka  &  Santa  Fe . 

Baltimore  &  Ohio . 

Bamberger  Electric  Line . 

Butte,  Anaconda  &  Pacific . 

Canadian  National  . 

Canadian  Pacific  . 

Central  Railroad  of  New  Jersey . 

Chesapeake  &  Ohio . 

Chicago,  Burlington  &  Quincy . 

Chicago  &  Eastern  Illinois . 

Chicago  &  Great  Western . 

Chicago,  Indiana  &  Louisville . 

Chicago,  Milwaukee  &  St.  Paul . 

Chicago  &  North  Western . 

Chicago,  Rock  Island  &  Pacific . 

Delaware,  Lackawanna  &  Western... 

Denver,  Rio  Grande  &  Western . 

Erie  . 

Grand  Trunk  . 

Great  Northern  . 

Gulf,  Mobile  &  Northern . 

Illinois  Central  . 

Lehigh  Valley  . 

Litchfield  &  Madison  . 

Louisiana  &  Arkansas . 

Louisville  &  Nashville . 

Minneapolis  &  St.  Louis . 

Missouri-Kansas-Texas  . 

Missouri  Pacific  . 

Nashville,  Chattanooga  &  St  Louis.. 
New  York  Central . 


Railroad 
Proportion 
of  Freight 

Number  Charges  Paid 

of  Cars  Figured  on 


Handled 

Tonnage 

Mileage  Basis 

45 

2,584,342 

$  3,277.23 

2 

43,600 

1.31 

1 

38,703 

20.93 

502 

10,515,704 

69,798.97 

9,554 

280,088,963 

1,277,023.49 

4 

144,898 

60.64 

4 

156,400 

37.01 

129 

3,229,673 

22,102.03 

196 

4,924,302 

3,252.21 

71 

1,658,626 

607.88 

14 

257,928 

628.62 

9,492 

268,092,490 

1,212,811.31 

54 

1,486,988 

6,185.48 

97 

2,527,517 

7,290.14 

217 

6,694,768 

27,849.65 

443 

11,991,090 

119,263.74 

9,749 

244,845,990 

792,619.45 

5,322 

132,363,598 

713,236.84 

43 

1,091,482 

2,919.36 

801 

25,3  3,093 

88,584.3? 

91 

2,373,944 

17,352.60 

408 

11,891,997 

57,765.25 

1,581 

48,239,312 

644,172.48 

2 

60,234 

148.10 

1,641 

46,400,719 

324,675.66 

16,350 

435,830,174 

1,450,228.52 

298 

9,285,453 

3,155.43 

1,940 

41,981,985 

58,573.44 

5 

163,078 

394.90 

1,038 

24,587,106 

43,231.09 

17 

324,906 

2,718.27 

10,907 

274,098,742 

1,676,279.53 

5 

152,968 

336.51 

69,552 

1,854,295,238 

9,250,402.14 

/ 
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1980 


Railroad 

Number 
of  Cars 
Handled 

Tonnage 

Railroad 
Proportion 
of  Freight 
Charges  Paid 
Figured  on 
Mileage  Basis 

New  York.  New  Haven  &  Hartford. . .  3,907 

123,914,451 

$  84,027.66 

New  York.  Ontario  &  Western... 

5 

257,623 

486.92 

New  York.  Chicago  &  St.  Louis.. 

16 

326,622 

1,015.85 

Northern  Pacific  . 

871 

23,860,543 

274,628.40 

Panhandle  &  Santa  Fe . 

..  383 

7,706,279 

12,169.27 

Pennsylvania  . 

..  1,881 

43.639,868 

176,828.40 

Pennsylvania  Reading  Shore  Line. 

1 

30,300 

16.84 

Pere  Marquette  . 

24 

273,935 

986.69 

Reading  . 

..  9,436 

269,575,191 

25S.666.75 

Rariton  River  . 

4 

94,435 

1.06 

St.  Louis,  San  Francisco . 

..  2,317 

46,029,005 

354,275.43 

Salt  Lake  &  Utah . 

1 

42,000 

25.87 

Soo  Line  . 

10 

300,009 

1,479.13 

Southern  . 

..  1,927 

57,556,748 

411,543.31 

Southern  Pacific  . 

..  4,164 

115,510,S5S 

657,171.02 

Spokane  International  . 

S 

237,390 

316.91 

Spokane,  Portland  &  Seattle . 

604 

18,288,352 

51,295.41 

Texas  &  Pacific . 

51 

952,570 

1,047.71 

Toronto,  Hamilton  &  Buffalo . 

..  333 

8.302,868 

3,862.41 

Union  Pacific  . 

..  7,479 

218.044,245 

2,234,835.06 

Virginia  . 

1 

18,487 

58.44 

Wabash  . 

..  363 

6,492,755 

20,763.29 

Western  Maryland  . 

..  2,053 

64,057.316 

34,301.55 

Western  Pacific . 

..  542 

18,236,099 

98,451.58 

Total  freight  charges  paid  by  U.  C. 

&  D«  Co. .  •  • 

.$22,555,259.49 

Totals  after  eliminating  multiple 

count  on 

cars  moving  over  more 

than  one  railroad: 

Number  of 

Freight 

Carloads 

Charges 

Shipped 

Tonnage 

Paid 

Totals  . 

. .  119,416 

3,121,774,624 

$22,555,259.49 

Freight  charges  paid  to  various  rail¬ 
roads  on  L.C.L.  shipments,  con¬ 
tainers,  etc .  147,654.62 


$22,785,936.82 

Exhibit  No.  62  (Board)  is  copy  of  memorandum  of 
agreement  dated  March  31, 1937,  among  John  R.  Douglass, 
John  P.  Kraebel,  J.  Vincent  0  ’Reilly  and  Joseph  C.  But¬ 
tery,  in  regard  to  capital  stock  of  Linden  Securities  Cor¬ 
poration,  and  is  as  follows: 
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1982  Exhibit  No.  62. 

Memorandum  of  Agreement  in  regard  to  capital 
stock  of  Linden  Securities  Corporation 


A — John  R.  Douglass 
B — John  P.  Kraebel 
C — J.  Vincent  O’Reilly 
D — Joseph  C.  Buttery 

Attached  hereto  are  four  certificates  of  stock  of  Linden 
Securities  Corporation  for  25  shares  each,  standing  re¬ 
spectively  in  the  names  of  A,  B,  C  and  D  as  above  set 
forth,  each  duly  endorsed  in  blank  for  transfer. 

A  agrees  to  and  hereby  does  assign  to  B  all  shares 
of  stock  of  said  Corporation  which  he  now  owns  or 
may  hereafter  acquire; 

B  agrees  to  and  hereby  does  assign  to  C  all  shares 
of  stock  of  said  Corporation  which  he  now  owns  or 
may  hereafter  acquire; 

C  agrees  to  and  hereby  does  assign  to  D  all  shares  of 
stock  of  said  Corporation  which  he  now  owns  or 
may  hereafter  acquire; 

D  agrees  to  and  hereby  does  assign  to  A  all  shares 
of  stock  of  said  Corporation  which  he  now  owns  or 
may  hereafter  acquire. 

In  each  case,  however,  such  assignment  and  transfer  is 
to  become  effective  and  to  vest  title  to  the  shares  of  stock 
in  the  transferee  only  upon  the  death  of  the  transferor  or 
upon  the  termination  of  his  employment  with  Guaranty 
Trust  Company  of  New  York,  in  either  of  which  events 
all  the  interest  of  the  transferor  in  his  stock  ceases.  Upon 
the  happening  of  any  such  event  the  inchoate  interest  as 
transferee  of  the  party  so  dying  or  leaving  such  employ¬ 
ment  shall  devolve  upon  the  next  man,  viz.,  if  A  dies  his 
interest  as  transferee  devolves  upon  B;  if  B  dies  B’s 
interest  as  transferee  devolves  upon  C,  etc. 

Dated,  March  31,  1937. 

John  R.  Douglass, 
John  P.  Kraebel, 

J.  Vincent  O’Reilly, 
Joseph  C.  Buttery. 
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1087  FINDINGS  OF  FACT,  CONCLUSIONS 

AND  RECOMMENDATION 

Upon  the  entire  record  in  the  proceeding,  the  Examiner 
makes  the  following  findings  of  fact,  conclusions  and 
recommendation : 


Findings  of  Fact 

1.  Universal  Carloading  &  Distributing  Company,  Inc., 
hereinafter  referred  to  as  “Unviersal,”  was  incorporated 
in  Delaware  on  December  5,  1925  and  its  entire  stock, 
consisting  of  5,000  shares  has  at  all  times  been  owned  by 
the  United  States  Freight  Company.  The  United  States 
Freight  Company,  hereinafter  referred  to  as  “  United 
States  Freight,”  was  incorporated  in  Delaware  on  May  16, 
1925  as  a  holding  company  to  acquire  the  stock  of  the 
Baldwin  Universal  Company  and  the  Transcontinental 
Freight  Company,  which  were  then  engaged  in  the  freight 
forwarding  business.  Its  original  authorized  capitaliza¬ 
tion  of  100,000  shares  was  increased  in  September  1927 
to  300,000  shares,  all  of  which,  with  the  exception  of  434 
shares  of  treasury  stock,  have  been  issued  and  outstanding 
since  July  1929.  Except  for  the  stock  held  in  the  name 
of  the  L.C.L.  Corporation  and  later  Linden  Securities  Cor¬ 
poration,  United  States  Freight  stock  has  been  scattered 
in  the  hands  of  the  general  public.  There  are  now  about 
1600  stockholders,  none  of  whom,  save  Linden,  owms  more 
than  three  or  four  thousand  shares  and  those  owning  that 
number  of  shares  are  brokerage  firms. 

2.  Universal  took  over  the  freight  forwarding  opera¬ 
tions  previously  carried  on  by  the  Baldwin  Universal 
Company  and  the  Transcontinental  Freight  Company  and 

in  1927  it  had  concentrated  by  far  the  majority  of  its 
1088  operations  on  the  New  York  Central  lines  facilities. 

In  December  1928  the  New  York  Central  Railroad 
Company,  a  carrier  by  railroad  subject  to  part  I  of  the 
Interstate  Commerce  Act  (hereinafter  referred  to  as 
“Central”),  received  information  that  the  Pennsylvania 
Railroad  Company  was  seeking  to  purchase  30,000  shares 
of  unissued  stock  of  United  States  Freight  and  expressed 
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the  concern  that  if  the  Pennsylvania  Railroad  Company 
were  to  acquire  that  block  of  stock,  it  would  be  the  largest 
single  stockholder  of  United  States  Freight  and  as  such 
should  be  in  a  position  to  change  the  then  existing  situa¬ 
tion  whereby  the  Central  lines  were  carrying  approximate¬ 
ly  four  times  as  much  tonnage  of  United  States  Freight 
as  the  Pennsylvania  Railroad  Company.  In  order  to  pre¬ 
vent  this  and  to  control  the  freight  forwarding  business 
of  United  States  Freight,  Central  sought  to  acquire  suf¬ 
ficient  stock  to  assure  it  of  a  controlling  interest  in  United 
States  Freight.  However,  at  this  time  United  States 
Freight  also  owned  all  the  outstanding  stock  of  the  Nichol¬ 
son  Universal  Steamship  Company  (which  operated  on  the 
Great  Lakes)  and  the  Newtex  Steamship  Line,  and  Cen¬ 
tral  recognized  that  the  direct  acquisition  of  United  States 
Freight  stock  by  Central  would  be  in  violation  of  the 
Panama  Canal  Act, 1  which  makes  it  unlawful  for  anv 
railroad  company  subject  to  the  Interstate  Commerce  Act 
to  own  any  common  carrier  by  water  with  which  the  rail¬ 
road  does  or  may  compete  for  traffic.  In  a  “Memoran¬ 
dum  As  To  United  States  Freight,”  dated  October  21, 
1929,  A.  H.  Harris,  vice  president  of  Central,  stated: 

“So  long  as  the  United  States  Freight  Company 
continues  to  own  the  steamship  company  on  the  Great 
Lakes  and  possibly  the  Newtex  Line,  it  would  seem 
that  an  acquisition  of  its  stock  by  a  railroad  corpo¬ 
ration  operating  in  Great  Lakes  territory  or  by  a  com¬ 
pany  having  stockholders  in  common  with  a  railroad 
company  would  be  in  violation  of  this  Act.” 

Central  therefore  advanced  funds  for  the  purchase  of 
United  States  Freight  stock  to  Merchants  Despatch,  Inc., 
its  wholly-owned  subsidiary.  Merchants  Despatch  in  turn 
advanced  the  money  to  L.C.L.  Corporation  which 
1089  used  it  to  become  the  record  holder  of  United  States 
Freight  stock. 

3.  L.C.L.  Corporation,  hereinafter  referred  to  as 
“L.C.L.”,  was  engaged  in  the  manufacture  of  containers 
for  use  on  railroad  cars.  Its  stock  was  owned  by  the  estate 
of  A.  H.  Smith,  a  former  president  of  Central.  During 

1  Now  Section  5(14)  of  the  Interstate  Commerce  Act. 
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the  period  from  1926,  when  L.C.L.  was  incorporated,  to 
April  1,  1932,  two  of  its  directors,  Mr.  M.  J.  Alger  and 
Mr.  F.  H.  Hardin,  were  assistants  to  the  president  of 
Central,  and  its  vice  president  and  actual  head,  -  Mr. 
Graham  C.  Woodruff,  was  an  assistant  general  traffic 
manager  of  Central. 

4.  L.C.L.  was  merely  the  screen  behind  which  Central 
became  the  owner  of  the  United  States  Freight  stock  held 
of  record  in  the  name  of  L.C.L.  In  a  “Personal  and  Con¬ 
fidential”  memorandum  dated  November  13,  1929  from 
H.  S.  Vanderbilt,  a  member  of  the  Board  of  Directors 
and  of  the  Executive  Committee  of  Central,  to  Mr.  F.  W. 
Sargent,  president  of  the  Chicago  &  North  Western  Rail¬ 
road,  Mr.  Vanderbilt  stated: 

“Interests  affili^ed  with  the  New  York  Central  have 
acquired  to  date  117,000  shares  [of  United  States 
Freight  stock]  at  an  average  price  of  108.  This  has 
been  acquired  indirectly  through  loans  by  the  New 
York  Central  to  the  Merchants  Despatch,  Inc.,  all  of 
stock  of  which  is  owned  by  the  New  York  Central.  The 
Merchants  Despatch,  Inc.,  in  turn  have  made  advances 
to  the  L.C.L.  Company,  which  has  been  purchasing  the 
U.  S.  Freight  stock.  To  safeguard  this  purchase,  the 
stock  of  the  L.C.L.  Company  has  been  trusteed  and 
the  Merchants  Despatch  has  also  taken  an  option  to 
purchase  this  stock.  It  is  not  the  present  intention  to 
exercise  this  option  now  or  in  the  future.  The  pur¬ 
chase  is  being  made  in  this  manner  because  owing  to 
the  ownership  and  operation  by  the  U.  S.  Freight  Com¬ 
pany  of  boats  on  the  Great  Lakes  it  would  be  illegal 
for  a  railroad  company  to  hold  the  stock. 

•  •  • 

“It  was  the  sense  of  the  Committee  that  we  would 
be  glad  to  have  the  Chicago  &  North  Western  as  part¬ 
ners  in  the  purchase.  I  said  that  I  thought  that  the 
Chicago  &  North  Western  would  be  willing  to  purchase 
25,000  shares  .  .  . 

“It  was  accordingly  agreed  that  the  L.C.L.  Company 
would  continue  making  purchases  up  to  150,000  shares, 
and  that  on  the  stock  bought ...  in  excess  of  the  117,000 
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shares  previously  acquired  and  up  to  the  150,000 
1090  shares  to  be  acquired,  the  New  York  Central  and  the 
Chicago  &  North  Western  would  purchase  joint  ac¬ 
count,  half  of  the  stock  purchased  to  be  assignecUto 
each  company. 

“I  also  mentioned  that  the  Chicago  &  Northwestern 
might  at  some  later  date  care  to  consider  the  purchase 
of  some  of  the  stock  already  acquired  by  the  New  York 
Central  interests. 

“It  was  the  sense  of  the  Committee  that  after  aeon- 
trolling  interest  in  the  U.  S.  Freight  Company  of 
150,000  shares  out  of  the  300,000  outstanding  had  been 
acquired  by  the  New  York  Central  and  Chicago  & 
North  Western  interests,  no  further  purchases  should 
be  made. 

“It  was  also  suggested  that  the  Chicago  &  North 
Western  might  make  its  purchases  of  stock  by  making 
advances  to  the  L.C.L.  Company  in  the  same  manner 
as  the  New  York  Cenrtal  interests.” 

By  February  1,  1930,  Central  had  advanced  the  sum  of 
$13,703,655.53,  with  which  128,000  shares  of  United  States 
Freight  stock  had  been  acquired  by  it  in  the  name  of  L.C.L. 

5.  On  that  date,  Merchants  Despatch  and  L.C.L.  entered 
into  an  agreement  which  recited  that  L.C.L.  was  indebted 
to  the  Merchants  Despatch  in  the  sum  of  $13,703,655.53, 
that  it  was  the  owner  of  128,000  shares  of  stock  of  United 
States  Freight  and  that  the  parties  desired  that  this  loan 
be  secured.  The  agreement  then  provided  that  L.C.L.  shall 
deposit  with  Merchants  Despatch  said  shares  of  stock  as 
collateral  security  for  the  loan ;  that  the  interest  on  the  loan 
shall  equal  the  dividends  received  by  L.C.L.  on  th  stock; 
that  any  stock  dividend  shall  also  be  deposited ;  that  rights 
to  subscribe  for  additional  stock  shall  be  exercised  by  L.C.L. 
and  stock  so  acquired  deposited  with  Merchants  Despatch, 
the  money  for  this  purpose  to  be  supplied  by  Merchants 
Despatch  and  added  to  the  loan ;  that  Merchants  Despatch, 
or  its  nominee,  shall  have  the  right  on  or  before  February 
1,  1940,  and  for  another  five  years  upon  Merchants  Des¬ 
patch’s  election,  to  purchase  from  L.C.L.  all  shares  of  stock 
so  deposited  and  shall  pay  therefor  an  amount  equal  to 
the  loan  plus  the  interest  due  thereon  at  date  of  purchase ; 
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that  if  Merchants  Despatch  shall  not  exercise  its  right  to 
purchase  the  stock  within  the  prescribed  time,  L.C.L.  may 
within  30  days  thereafter  elect  to  sell  all  such  shares 
1091  and,  provided  the  sale  is  made  at  such  time  and  in 
such  manner  and  at  such  prices  as  may  be  agreed  to 
by  Merchants  Despatch,  Merchants  Despatch  shall  accept 
the  proceeds  of  the  sale  of  the  stock  in  full  satisfaction  and 
payment  of  the  loan;  that  if  L.C.L.  does  not  elect  to  sell 
the  stock  within  the  said  30  days,  the  L.C.L.  shall  within  an 
additional  60  days,  pay  the  loan  in  full  with  such  adjust¬ 
ment  of  interest  as  will  cause  the  Merchants  Despatch  to 
receive  a  total  amount  of  interest  equal  to  simple  annual 
interest  at  6  per  cent  during  the  entire  period  of  the  loan 
and  the  Merchants  Despatch  shall  thereupon  deliver  to 
L.C.L.  all  the  shares  of  stock  covered  by  the  agreement; 
that  L.C.L.  shall  as  owner  have  the  right  to  vote  the  pledged 
stock  for  all  purposes  not  inconsistent  with  the  agreement, 
provided  that  in  case  of  a  proposed  consolidation,  merger, 
sale,  reorganization,  mortgage,  lease  or  other  proposed 
action  materially  affecting  United  States  Freight,  or  its 
capital  structure,  assets  or  property,  L.C.L.  shall  obtain 
the  approval  of  Merchants  Despatch;  that  if  L.C.L.  pays 
the  loan  in  full  prior  to  the  expiration  of  the  period  during 
which  Merchants  Despatch  may  purchase  the  stock,  the 
stock  shall  be  deposited  in  a  trust  company  of  the  City  of 
New  York  approved  by  Merchants  Despatch  and  the  L.C.L., 
to  be  held  pending  the  exercise  or  the  expiration  of  the 
option  and  to  be  delivered  to  L.C.L.  if  the  option  is  not 
exercised ;  and  that  the  agreement  shall  inure  to  the  benefit 
of  and  be  binding  upon  the  successors  and  assigns  of  the 
parties  thereto  provided  that  no  assignment  shall  be  made 
by  L.C.L.  without  the  written  consent  of  Merchants  Des¬ 
patch.  The  agreement  was  executed  by  Martin  J.  Alger  as 
president  of  Merchants  Despatch  and  E.  F.  Stephenson  as 
secretary.  The  officers  of  Merchants  Despatch  were  at  the 
same  time  assistant  to  the  president,  and  secretary,  of 
Central,  respectively. 

'  6.  Central  later  made  further  advances  in  the  amount  of 
$1,614,835.02,  with  which  35,676  additional  shares  of  United 
States  Freight  stock  were  acquired  by  it  in  the  name  of 
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L.C.L.  sometime  prior  to  April  1,  1932.  The  163,676  shares 
of  United  States  Freight  stock  thus  acquired  by  Central 
cost,  in  the  aggregate,  $15,318,490.55  and  constituted 
1092  54.6  per  cent  of  the  outstanding  stock  of  United  States 
Freight.  The  prices  paid  for  this  stock  ranged  from 
$4.50  to  $122,375  per  share,  with  an  average  of  about  $94 
per  share. 

7.  The  stock  of  United  States  Freight  held  of  record  in 
the  name  of  L.C.L.  was  at  all  times  in  the  possession  of 
Merchants  Despatch,  endorsed  in  blank  for  transfer.  Al¬ 
though  the  agreement  of  February  1,  1930  provided  that, 
in  the  absence  of  a  sale  of  the  stock  bv  L.C.L.  with  Mer¬ 
chants  Despatch’s  approval,  L.C.L.  shall  be  absolutely  in¬ 
debted  to  Merchants  Despatch  in  the  amount  of  $13,703,- 
655.53,  subsequently  increased  to  $15,318,490.55,  there  vras 
in  fact  no  intention,  and  the  agreement  has  not  been  con¬ 
strued,  by  the  parties  to  create  such  or  any  absolute  in¬ 
debtedness  on  the  part  of  L.C.L.  and  no  absolute  indebted¬ 
ness  existed.  Mr.  C.  J.  Beakes,  general  solicitor  of  Cen¬ 
tral,  testified: 

“There  is  no  obligation  on  their  part  as  far  as  pay¬ 
ment  for  that  stock  at  all.  They  would  not  be  obligated 
for  that  indebtedness  until  the  stock  was  sold  and 
then  for  no  more  or  no  less  and  the  indebtedness 
would  be  wiped  out.” 

Mr.  Graham  C.  Woodruff,  president  of  L.C.L.  testified: 

“.  .  .  the  L.C.L.  Corporation  would  at  no  time  be 
more  liable  than  the  value  of  the  stock  if  and  when  it 
w-as  ever  sold.  .  .  .  they  could  not  be  held  liable  for 
any  fluctuation  in  the  price.” 

8.  Under  the  agreement  of  February  1,  1930,  Central 
could  become  the  owner  of  the  United  States  Freight 
stock  held  in  L.C.L. ’s  name  by  doing  nothing  more  than 
cancelling  the  non-existent  absolute  indebtedness  from 
L.C.L.  to  Merchants  Despatch.  Under  such  circumstances 
Central  was  the  real  owner  of  the  United  States  Freight 
stock  even  under  the  agreement.  The  agreement  was  mere¬ 
ly  a  device  used  by  Central  to  conceal  its  ownership  of 
United  States  Freight  stock  and  thus  prevent  discovery 
of  any  violation  by  Central  of  the  Panama  Canal  Act. 
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9.  On  November  19,  1930,  Mr.  F.  N.  Melius,  who  prior 
thereto  was  assistant  general  manager  of  Central,  with 
which  he  had  been  connected  for  about  25  or  30  years, 
became  president  and  director  of  United  States  Freight 
and  all  its  subsidiaries  and  was  made  operating  officer  of 
the  company. 

1093  10.  In  the  early  part  of  1932,  there  was  a  more  or 

less  general  belief  that  Central  was  the  real  owner  of 
L.C.L.  In  letter  dated  January  23,  1932  addressed  to 
Graham  C.  Woodruff,  Chairman  of  the  Board  of  United 
States  Freight,  the  president  of  Central  stated  that  “I 
think  it  is  desirable  that  we  definitely  divorce  the  L.C.L. 
Corporation  and  the  United  States  Freight  Company.” 
Consideration  was  given  by  Central  officials  to  the  forma¬ 
tion  of  a  separate  corporation  to  take  over  the  steamship 
'  interest  of  United  States  Freight  and  transferring  the 
shares  of  United  States  Freight  stock  held  in  the  name  of 
L.C.L.  directly  to  Merchants  Despatch.  Central  finally  de¬ 
cided  to  form  a  new  corporation  to  take  L.C.L. ’s  place  with 
respect  to  the  United  States  Freight  stock  and  engaged  the 
Guaranty  Trust  Company  of  New  York  for  this  purpose. 
In  this  connection,  M.  J.  Alger,  president  of  Merchants 
Despatch,  stated  in  a  letter  to  the  Trust  Company  dated 
March  19,  1932  that  “in  view  of  certain  legal  limitations 
[Merchants  Despatch]  finds  it  impracticable  to  acquire  any 
interest  in  said  stock  at  the  present  time.  It  is  hoped  such 
legal  limitations  will  be  removed  in  the  near  future.”  The 
Trust  Company  thereupon  caused  the  incorporation  of 
Linden  Securities  Corporation  in  Delaware  on  March  29, 
1932. 

11.  Pursuant  to  Central’s  request,  the  stock  of  Linden, 
consisting  of  100  shares,  was  issued  in  the  names  of  four 
employees  of  the  Guaranty  Trust  Company  who  became 
its  directors  and  officers,  receiving  no  compensation  there¬ 
for  from  Linden.  The  paid-in  capital,  amounting  to  $10 
per  share  or  a  total  of  $1,000,  was  furnished  by  Central 
through  Merchants  Despatch,  which  also  provided  Linden 
with  a  surplus  of  $600.  The  costs  of  incorporation  were 
paid  from  such  paid-in  capital  and  surplus,  which  consti¬ 
tuted  Linden’s  entire  assets.  The  stock  of  Linden,  duly 
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endorsed  in  blank  for  transfer,  was  placed  in  the  safekeep¬ 
ing  department  of  the  Guaranty  Trust  Company  at  its 
main  office  in  New  York  City.  Attached  to  the  stock  was  a 
memorandum  of  agreement  dated  April  S,  1932  signed  by 
the  nominal  stockholders  of  Linden,  who  were  desig- 
1094  nated  therein  as  A,  B,  C  and  D,  respectively.  The 
memorandum  stated  that  A  assigns  his  share  of  stock 
to  B,  B  assigns  his  shares  to  C,  C  assigns  his  shares  to  D, 
and  D  assigns  his  shares  to  A,  such  assignment  to  become 
effective  and  to  vest  title  in  the  transferee  only  upon  the 
death  of  the  transferor  or  upon  the  termination  of  his 
employment  with  the  Guaranty  Trust  Company;  and  that 
in  either  of  such  events,  the  interest  as  transferee  of  the 
party  so  dying  or  leaving  such  employment  is  to  devolve 
upon  the  next  man. 

12.  Although  the  stock  of  Linden  was  issued  in  the  names 
of  four  employees  of  the  Guaranty  Trust  Company,  the 
true  or  beneficial  owner  of  such  stock  was  Central.  Neither 
the  Guaranty  Trust  Company  nor  any  of  its  employees  had 
any  proprietary  interest  whatever  in  such  stock. 

13.  On  April  1,  1932,  Linden,  L.C.L.  and  Merchants  Des¬ 
patch  executed  an  agreement,  which  was  drafted  by  C.  J. 
Beakes  of  Central,  whereby  L.C.L.  transferred  to  Linden 
163,676  shares  of  United  States  Freight  stock  and  Linden 
assumed  the  payment  of  L.C.L. ’s  so-called  indebtedness 
of  $15,318,490.50  to  Merchants  Despatch,  the  stock  to  be 
deposited  with  Merchants  Despatch,  and  the  debt  to  be 
paid,  in  accordance  with  the  provisions  of  the  agreement 
of  February  1,  1930  between  L.C.L.  and  Merchants  Des¬ 
patch.  Merchants  Despatch  released  L.C.L.  from  all  obli¬ 
gation  and  liability  in  respect  of  such  indebtedness  and  the 
agreement  of  February  1,  1930.  In  short,  Linden  took 
L.C.L.’s  place  in  respect  of  the  United  States  Freight  stock. 
The  United  States  Freight  stock  was  then  reissued  in  the 
name  of  Linden  and  delivered  to  Merchants  Despatch  ac¬ 
companied  by  a  stock  transfer  power  executed  by  Linden. 

14.  During  1932  the  price  of  United  States  Freight  stock 
on  the  New  York  Exchange  fluctuated  between  $3.50  and 
$15.75  per  share  and  thus  the  163,676  shares  of  stock  held 
in  Linden’s  name  were  worth  between  $572,866  and 
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$2,577,897.  L.C.L.’s  so-called  indebtedness  to  Merchants 
Despatch  under  the  agreement  of  February  1,  1930 
amounted  to  $15,318,490.55  on  April  1,  1932,  or  more  than 
$12,000,000  in  excess  of  the  value  of  the  United  States 
Freight  stock  held  in  L.C.L.’s  name.  On  that  date, 
1095  L.C.L.  had  substantial  assets  other  than  United  States 
Freight  stock.  Linden,  on  the  other  hand,  had  no 
assets  other  than  the  balance  of  the  paid-in  capital  and 
surplus  of  $1600  furnished  by  Central  through  Merchants 
Despatch  and  it  transacted  no  business. 

15.  Despite  the  statement  in  the  agreement  of  April  1, 
1932  between  Linden,  L.C.L.  and  Merchants  Despatch  that 
Linden  “does  hereby  assume  the  payment  of  the  said 
[L.C.L.’s]  indebtedness  to  Merchants  Despatch  in  the 
amount  of  $15,318,490.55”  (in  exchange  for  stock  worth 
no  more  than  $2,577,897),  there  was  no  intention,  and  the 
agreement  has  not  been  construed  by  the  parties,  to  create 
such  or  any  absolute  indebtedness  on  the  part  of  Linden 
and  Linden  did  not  in  fact  incur  any  absolute  indebtedness. 
In  any  event,  any  assumption  of  an  absolute  indebtedness 
bv  Linden  to  Merchants  Despatch  was  meaningless  and  of 
no  value  whatsoever,  since  Linden  had  no  assets  and  trans¬ 
acted  no  business.  Pursuant  to  the  agreement  of  February 
1,  1930,  Central,  through  Merchants  Despatch,  could  be¬ 
come  the  owner  of  the  United  States  Freight  stock  held  in 
Linden’s  name  by  doing  nothing  more  than  cancelling  a 
non-existent  or  worthless 'absolute  indebtedness  from  Lin¬ 
den  to  Merchants  Despatch. 

16.  Irrespective  of  the  agreement  of  February  1,  1930, 
Linden,  as  a  Central  dummy  corporation,  was  merely  the 
record  holder  of  United  States  Freight  stock  on  behalf  of 
Central,  the  real  owner  thereof.  Until  about  J une  15,  1939 
this  stock  was  in  the  physical  possession  of  Merchants 
Despatch. 

17.  Linden’s  sole  function  at  all  times  had  been  to  serve 
as  record  holder  of  United  States  Freight  stock  for  and 
on  behalf  of  Central.  This  method  was  used  by  Central  to 
hold  such  stock  in  order  to  prevent  discovery  of  any  vio¬ 
lation  by  Central  of  the  Panama  Canal  Act. 

18.  From  the  date  of  Linden’s  incorporation  to  the  pres- 
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ent  time,  Linden's  stockholders,  directors  and  officers  have 
been  employees  of  the  Guaranty  Trust  Company.  They 
have  received  no  compensation  from  Linden.  Linden's 
stock  has  been  kept  in  the  safekeeping  department  of 
1096  the  Guaranty  Trust  Company  attached  to  the  memo¬ 
randum  of  agreement  dated  April  8,  1932,  described 
above,  which  was  superseded  by  a  memorandum  of  agree¬ 
ment  dated  March  31,  1937,  still  in  effect,  which  is  identical 
in  all  respects  with  that  of  April  8,  1932,  the  only  change 
being  the  substitution  of  a  fifth  employee  of  the  Guaranty 
Trust  Company  for  one  of  the  original  stockholders. 

19.  Linden  has  never  held  in  its  name  any  assets  other 
than  United  States  Freight  stock  and  the  paid-in  capital 
and  surplus  furnished  by  Central  through  Merchants  Des¬ 
patch.  All  corporate  expenses  of  Linden  to  date  have  been 
paid  out  of  such  paid-in  capital  and  surplus. 

20.  On  November  29,  1932  an  agreement  was  entered  in¬ 
to  between  Merchants  Despatch,  the  Securities  Corporation 
of  the  New  York  Central  (a  wholly-owned  subsidiary  hold¬ 
ing  company  of  Central)  and  Linden  by  which  the  Securi¬ 
ties  Corporation  of  the  New  York  Central,  hereinafter  re¬ 
ferred  to  as  “Securities  Corporation,"  took  the  place  of 
Merchants  Despatch  under  the  agreements  of  April  1, 1932 
and  February  1, 1930.  This  agreement  was  drafted  by  C.  J. 
Beakes  of  Central  and  sent  to  counsel  for  the  Guaranty 
Trust  Company  for  execution  by  Linden. 

21.  In  a  memorandum  dated  March  18,  1935  from  W.  F. 
Place,  vice  president  of  Central,  to  Mr.  Williamson,  presi¬ 
dent  of  Central,  Mr.  Place  stated  that  “the  New  York  Cen¬ 
tral  holds  163,676  shares,  or  54.6%"  of  the  outstanding 
stock  of  United  States  Freight. 

22.  On  March  5,  1936  Mr.  Melius,  president  of  United 
States  Freight,  wrote  to  Mr.  W.  F.  Place  as  follows : 

“Herewith,  for  execution  by  the  Linden  Securities 
Corporation,  proxy  naming  Messrs.  R.  J.  Leibenderfer, 
H.  W.  Burnham  and  the  undersigned,  to  vote  as  its 
proxy  at  an  election  for  Directors  of  the  United  States 
Freight  Co.  at  the  annual  meeting  of  said  company  to 
be  held  on  the  6th  day  of  April,  1936;  with  an  extra 
enclosed  for  your  files." 
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23.  Between  the  time  of  the  first  hearing  before  the  In¬ 
terstate  Commerce  Commission  in  Freight  Forwarding 
Investigation,  I.C.C.  Docket  No.  27365,  held  in  October 
1936  and  the  last  hearing  held  in  April  1937,  15,200  shares 
of  United  States  Freight  stock  held  in  Linden ’s  name  were 
sold  in  the  open  market  for  the  express  purpose  of  reducing 
Central’s  ownership  of  United  States  Freight  stock  below 
50  per  cent  of  the  total  shares  outstanding. 

1097  24.  In  Freight  Forwarding  Investigation r  229  I.C.C. 

201,  decided  October  11,  1938,  the  Interstate  Com¬ 
merce  Commission  found  that: 

“  .  .  .  the  New  York  Central,  through  stock  owner¬ 
ship  and  working  relations,  controls  and  dominates 
the  Universal  so  as  to  constitute  the  latter  an  agency 
or  instrumentality  of  the  New  York  Central  for  the 
consolidation  of  less-than-carload  shipments  into  car¬ 
loads,  and  (1)  is  thereby  rendering  the  public  a  service, 
by  indirection,  which  is  unauthorized  by  tariffs  on 
file,  (2)  is  collecting  and  receiving  a  different  compen¬ 
sation  for  the  transportation  of  such  forwarder  freight 
than  the  rates  and  charges  specified  in  the  government 
tariffs,  in  violation  of  section  6  of  the  act,  and  (3) 
is  charging  and  collecting  from  some  shippers  a  differ¬ 
ent  compensation  than  from  others  for  substantially 
like  transportation  services,  in  violation  of  section  2 
of  the  act.” 

25.  As  a  direct  result  of  the  Interstate  Commerce  Com¬ 
mission’s  findings,  in  April  1939,  Mr.  Thomas  P.  Healy, 
who  for  several  years  prior  thereto  had  been  general  solici¬ 
tor  of  Central  and  a  director  of  United  States  Freight, 
ceased  to  occupy  the  latter  position ;  and  in  August  1939, 
Mr.  Melius,  president  of  United  States  Freight  and  of 
Universal,  resigned  his  directorships  in  Merchants  De¬ 
spatch,  the  Troy  Union  Railroad  Company  and  the  Lake 
Erie  &  Eastern  Railroad  Company,  to  which  he  had  been 
elected  on  December  17,  1936.  These  railroads  were  part 
of  the  Central  system. 

26.  In  the  early  part  of  June  1939,  Mr.  Jacob  Aronson, 
vice  president  of  Central  in  charge  of  law,  approached 
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Mr.  Balthasar  H.  Meyer,  who  until  May  1,  1939  and  for 
28  years  prior  thereto  had  been  a  member  of  the  Inter¬ 
state  Commerce  Commission,  and  asked'  him  to  bcome 
trustee  of  the  United  States  Freight  stock  held  in  the 
name  of  Linden.  Mr.  Aronson  loft  with  Mr.  Meyer  in 
Washington,  D.  C.,  copies  of  an  agreement  and  trust  inden¬ 
ture  relating  to  the  establishment  of  the  trust,  which  had 
been  prepared  by  Mr.  Aronson  and  Mr.  Beakes,  then  gen¬ 
eral  counsel  of  Central,  and  which  had  been  executed  by 
Linden  and  Securities  Corporation.  Mr.  Meyer  added  his 
signature  to  the  trust  indenture  on  June  15,  1939,  which 
is  also  the  date  of  the  agreement  between  Linden  and 
Securities  Corporation.  Mr.  Meyer’s  dealings  with  respect 
to  the  trusteeship  were  with  Mr.  Aronson  alone  and  not 
with  any  officers  of  Linden. 

1098  27.  The  trust  indenture  recites  that  because  the  In¬ 

terstate  Commerce  Commission  in  Freight  Forward¬ 
ing  Investigation ,  229  I.C.C.  201,  expressed  the  view  that 
under  and  by  reason  of  the  agreement  of  February  1,  1930, 
as  modified  by  the  agreements  of  April  1, 1932  and  Novem¬ 
ber  29,  1932,  Central  controlled  Universal,  Securities  Cor¬ 
poration,  although  believing  that  the  Commission  is  in 
error  in  such  view,  has  determined  to  assign  and  transfer 
to  the  trustee  the  claim  and  chose  in  action  represented 
by  the  indebtedness  of  Linden  to  Securities  Corporation 
and  all  other  rights  of  Securities  Corporation  under  the 
agreement  of  February  1,  1930  as  modified  for  the  purpose 
of  eliminating  any  claim  of  control  or  participation  in 
control  of  United  States  Freight  or  any  of  its  subsidiaries 
or  affiliates  by  Securities  Corporation.  The  trust  indenture 
then  provides  for  such  tranfer  and  for  the  delivery  of 
the  certificates  in  respect  of  the  United  States  Freight 
stock,  called  the  Deposited  Stock,  with  proper  instruments 
of  assignment  and  transfer  in  blank  to  the  trustee  to  be 
held  as  security  for  the  indebtedness,  the  stock  to  remain 
of  record  in  Linden’s  name.  Linden  agreed  to  execute  and 
deliver  to  the  trustee  or  his  nominee  or  nominees,  upon 
the  trustee’s  request,  suitable  powers  of  attorney  or 
proxies,  with  full  power  of  substitution  and  revocation, 
authorizing  the  trustee  to  vote  or  give  any  consents  in 
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respect  of  the  Deposited  Stock,  and  to  pay  over  to  the 
trustee  all  cash  or  stock  dividends  declared  in  respect  to 
the  stock.  It  is  further  provided  that  the  trustee  is  em¬ 
powered,  either  in  person  or  proxy,  to  vote  and  to  issue 
such  consents  in  respect  of  the  Deposited  Stock  as  in  the 
judgment  of  the  trustee  will  serve  the  best  interests  of 
United  States  Freight,  such  action  to  be  free  from  any  par¬ 
ticipation  in  or  control  or  suggestion  by  Securities  Cor¬ 
poration  or  Linden  or  by  any  officer  or  director  therof,  or 
by  any  corporation  affiliated  with  Securities  Corporation 
or  Linden,  or  bv  any  officer  or  director  of  any  such  cor¬ 
poration;  that  the  dividends  on  United  States  Freight 
stock  received  by  the  trustee  are  to  be  paid  over  to  Secu¬ 
rities  Corporation,  less  costs  and  expenses ;  that  the  trustee 
is  authorized  in  his  judgment  to  sell  and  transfer  all  or  any 
part  of  the  Deposited  Stock  (not,  however,  below  $5() 
1099  per  share  without  the  approval  of  Securities  Corpora¬ 
tion),  provided  that  the  purchaser  or  transferee  shall 
not  be  in  control  of  or  controlled  by  Securities  Corporation 
or  any  of  its  affiliates,  or  acting  in  conjunction  with  any 
person  or  corporation  with  a  view  of  creating  such  control ; 
that  the  proceeds  of  such  sale,  less  any  expenses,  shall  be 
paid  over  to  Securities  Corporation,  thereby  reducing  the 
indebtedness  of  Linden  to  Securities  Corporation  in  the 
ratio  of  the  number  of  shares  sold  to  the  total  shares  of 
Deposited  Stock ;  that  if  by  reason  of  statutory  enactment, 
the  decision  of  a  court  of  competent  jurisdiction  or  changed 
circumstances  the  objections  of  the  Interstate  Commerce 
Commission  to  the  holding  of  the  Deposited  Stock  by 
Securities  Corporation  or  any  of  its  affiliates  shall  be 
obviated,  the  certificates  covering  the  Deposited  Stock, 
upon  the  request  of  Securities  Corporation,  are  to  be  trans¬ 
ferred  and  delivered  by  the  trustee  to  Securities  Corpora¬ 
tion  and  thereupon  the  trust  shall  immediately  terminate 
and  end,  Securities  Corporation  shall  hold  such  stock  free 
from  any  claim  of  Linden  thereon,  and  the  agreement  of 
February  1,  1930  as  modified  shall  terminate  and  Linden 
be  released  from  its  indebtedness  thereunder;  that  the 
trust  shall  continue  during  the  lives  of  C.  R.  Dugan,  presi¬ 
dent  of  Securities  Corporation,  and  J.  R.  Douglas,  presi- 
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dent  of  Linden,  and  the  survivor  of  them,  subject  to  earlier 
termination  as  theretofore  provided,  but  shall  in  any  event 
terminate  at  the  end  of  ten  years  from  the  date  of  the 
instrument ;  that  the  trustee  shall  be  entitled  to  reasonable 
compensation  which  shall  be  paid  to  him  by  Securities 
Corporation  or  retained  by  him  from  the  income  of  the 
trust  estate  before  distribution  of  such  income  to  Securities 
Corporation  and  he  shall  have  a  lien  for  his  compensation 
upon  the  corpus  of  the  trust  estate;  that  the  trustee  shall 
render  annual  reports  of  moneys  received  or  disbursed; 
that  if  the  trustee  shall  die  or  resign  or  otherwise  be  incap¬ 
able  of  acting  under  the  trust,  Securities  Corporation  shall 
promptly  appoint  a  new  trustee  in  his  place  with  like 
powers  and  subject  to  like  conditions;  and  that  the  trust 
indenture  shall  inure  to  the  benefit  of  and  be  binding  upon 
the  successors  and  assigns  of  Securities  Corporation  and 
Linden,  respectively. 

1100  28.  Under  the  agreement  entered  into  on  the  same 

day  between  Linden  and  Securities  Corporation, 
which  contains  provisions  substantially  similar  to  those  of 
the  trust  indenture,  Securities  Corporation  surrendered  its 
rights  under  the  agreement  of  February  1,  1930,  as  modi¬ 
fied,  to  purchase  the  Deposited  Stock  and  such  rights  were 
declared  eliminated  from  that  agreement. 

29.  Shortly  after  the  execution  of  the  trust  indenture 
the  certificates*  of  Deposited  Stock,  which  amounted  to 
148,476  shares,  were  turned  over  to  Mr.  Meyer  and  they 
have  been  kept  in  his  name  as  trustee  in  a  box  at  the  Riggs 
National  Bank  in  Washington,  D.  C.  Mr.  Meyer’s  compen¬ 
sation  as  trustee  was  fixed  by  Mr.  Aronson  at  $5,000  per 
year,  which  was  paid  to  him  by  check  of  the  Securities 
Corporation  until  its  dissolution  in  November  or  December 
of  1941  and  thereafter  by  check  of  Central,  Securities 
Corporation’s  successor. 

30.  During  the  years  1939  to  1941,  inclusive,  the  price 
of  United  States  Freight  stock  on  the  New  York  Stock 
Exchange  never  exceeded  $14  per  share.  The  last  sale  of 
the  stock  on  June  6,  1942,  two  days  prior  to  the  hearing 
in  this  proceeding,  was  $7^.  Mr.  Meyer  has  never  sold  any 
United  States  Freight  stock  under  the  trust  indenture. 
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31.  Ever  since  the  trust  indenture,  Linden,  as  the  record 
owner  of  the  Deposited  Stock,  has  deposited  the  dividends 
thereon  in  its  account  and  has  issued  its  own  check  in  the 
same  amount  to  Mr.  Meyer.  Mr.  Meyer  has  in  turn  en¬ 
dorsed  these  checks  first  to  Securities  Corporation  and 
then  to  Central. 

32.  Mr.  Meyer  had  never  had  any  connection  with  the 
freight  forwarding  business  prior  to  the  trust  indenture 
and  during  his  trusteeship  he  has  never  been  consulted 
by  the  officers  of  Universal  on  any  matters  of  policy.  He 
has  left  the  selection  of  directors  and  officers  of  United 
States  Freight  and  its  subsidiaries,  including  Universal, 
as  ^ell  as  the  supervision  and  management  of  their  affairs, 
in  the  hands  of  the  directors  of  United  States  Freight. 

Mr.  Meyer  has  always  given  his  proxies  to  vote  the 
1101  stock  of  Linden  to  a  proxy  committee  of  three  ap¬ 
pointed  by  the  directors  of  United  States  Freight  to 
vote  the  proxies  in  a  stated  manner,  and  the  stock  has  been 
voted  in  the  designated  manner  by  Mr.  Leibenderfer,  secre¬ 
tary  and  director  of  United  States  Freight  and  a  mem¬ 
ber  of  the  committee.  The  same  individuals  who  were  direc¬ 
tors  and  officers  of  United  States  Freight  and  Universal 
prior  to  the  trust  indenture  continued  to  be  directors  and 
officers  after  the  indenture,  except  that  in  September  1941, 
two  new  directors  were  elected  and  in  July  1941,  upon  the 
death  of  Mr.  Melius,  Mr.  Morris  Forgash  became  president 
of  United  States  Freight  and  of  Universal. 

33.  Central,  as  owner  of  all  the  stock  of  Securities  Cor¬ 
poration  and  Linden,  was  both  the  creator  and  sole  bene¬ 
ficiary  of  the  trust.  Its  ability  to  terminate  the  trust  at 
will  by  virtue  of  this  dual  position  resulted  in  its  retention 
of  the  same  power  to  control  United  States  Freight  and 
Universal  as  it  had  had  before  the  trust  indenture. 

On  May  16,  1942,  part  IV  of  the  Interstate  Commerce 
Act  was  enacted.  Section  411(g)  of  this  part  provides 
that  “nothing  in  this  Act  shall  be  construed  to  make  it 
lawful  for  any  common  carrier  subject  to  part  I  ...  of 
this  Act  ...  to  have  or  to  acquire  control  of  a  freight 
forwarder  or  freight  forwarders.’ ’  By  virtue  of  this  pro- 


vision  of  law,  the  objections  of  the  Interstate  Commerce 
Commission  to  the  holding  of  the  Deposited  Stock  by  Cen¬ 
tral  or  any  of  its  affiliates  have  been  obviated  and  therefore 
under  the  express  terms  of  the  trust  indenture  Central  has 
had  the  right  since  May  16,  1942  to  terminate  the  trust 
at  any  time  by  simply  requesting  the  transfer  and  delivery 
to  it  of  the  certificates  covering  the  Deposited  Stock.  While 
under  the  trust  indenture  such  action  by  Central  would 
release  Linden  from  its  so-called  indebtedness  under  the 
agreement  of  February  1,  1930,  this  would  involve  no  loss 
or  sacrifice  on  the  part  of  Central,  since,  as  has  been  found, 
Linden  incurred  no  absolute  indebtedness  under  that  agree¬ 
ment  and  in  any  event  any  such  indebtedness  was  worthless 
and  of  no  value  whatsoever. 

1102  34.  Mr.  Meyer  has  been  of  the  opinion  that  in  view 

of  Section  411(g)  of  part  IV  of  the  Interstate  Com¬ 
merce  Act,  the  reason  for  his  trusteeship  under  the  trust 
indenture  of  June  15, 1939  no  longer  existed  and  the  trust 
could  be  terminated  at  once. 

35.  The  stock  of  United  States  Freight  held  in  the  name 
of  L.C.L.,  and  later  Linden,  has  in  each  year  been  voted, 
as  a  block,  in  favor  of  the  directors  designated  by  the 
Board  of  United  States  Freight.  From  April  1,  1932  to 
at  least  October  1936  such  stock  constituted  54.6  per  cent 
of  the  outstanding  stock  of  United  States  Freight  and 
ever  since  April  1937  it  has  constituted  49.56  per  cent 
thereof.  Even  after  such  reduction,  it  represented  more 
than  50  per  cent  of  all  the  stock  voted  at  every  annual  stock¬ 
holders  ’  meeting.  At  the  annual  meeting  on  April  7,  1937, 
it  amounted  to  75  per  cent  of  the  stock  voted.  At  the  last 
stockholders’  meeting  prior  to  the  hearing  in  this  pro¬ 
ceeding  it  represented  about  63  per  cent  of  the  total  voted. 
There  has  never  been  any  controversy  between  Linden 
and  other  stockholders  of  United  States  Freight  respecting 
the  election  of  directors  or  the  adoption  of  policies.  The 
votes  of  stockholders  other  than  Linden,  just  as  those  of 
Linden,  have  always  been  cast  in  favor  of  the  directors 
selected,  and  the  policies  submitted,  by  the  Board  of  United 
States  Freight. 
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36.  At  least  until  the  decision  of  the  Interstate  Commerce 
Commission  in  Freight  Forwarding  Investigation,  229 
I.C.C.  201  (Oct.  11,  1938),  Central  participated  actively 
in  and  directed  the  affairs  of  Universal,  and  Universal  was 
operated  as  an  integral  part  of  the  Central  system. 

A.  The  general  solicitor  of  Central  was  also  a  director 
qf  United  States  Freight  and  of  Universal.  The  president 
of  United  States  Freight  and  of  Universal,  Mr.  F.  N. 
Melius,  was  a  former  official  of  Central,  with  which  he 
had  been  associated  for  more  than  twenty-five  years.  His 
predecessor,  Mr.  G.  C.  Woodruff,  had  also  been  a  former 
official  of  Central.  Mr.  Melius  rendered  periodic  reports 
to  the  president  of  Central  relative  to  such  matters  as 

1  earnings  and  tonnage  handled,  prepared  special  re- 
1103  ports  when  requested  or  when  matters  affecting  Uni¬ 
versal  were  involved,  advised  Central  officials  as  to 
the  distribution  of  Universal  traffic  over  railroads  other 
than  Central,  and  reported  to  the  president  of  Central 
the  amount  of  traffic  which  Universal  shipped  over  par¬ 
ticular  railroads.  United  States  Freight’s  annual  report 
to  its  stockholders  was  approved  by  Central  officials  before 
printing  and  distribution  to  the  stockholders  of  United 
States  Freight. 

B.  Universal  solicited  both  passenger  and  freight  busi¬ 
ness  on  behalf  of  Central  and  the  president  of  Universal 
kept  the  traffic  officials  of  Central  informed  periodically  as 
to  the  business  secured  by  Universal  for  Central.  In  letter 
dated  October  25, 1934,  Mr.  Melius  advised  Mr.  M.  J.  Alger, 
vice  president  of  Central,  that  “our  men  in  the  field  are 
losing  no  opportunity  to  solicit  both  passenger  and  freight 
traffic  for  the  New  York  Central.”  Traffic  officials  of 
Central,  on  the  other  hand,  were  specifically  instructed  by 
Mr.  Brister,  vice  president  of  Central,  to  cooperate  closely 
with  Universal  and  Universal’s  subsidiaries  and  to  assist 
them  in  every  way  possible. 

C.  Central  made  use  of  routing  of  Universal  traffic  to 
obtain  unrouted  traffic  from  its  western  connections.  In 
a  memorandum  dated  September  9,  1935  from  C.  J.  Brister 
to  W.  J.  Clark,  assistant  vice  president  of  Central,  Mr. 
Brister  stated: 
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“Frankly,  what  I  have  in  mind  is  the  Universal 
Carloading  Company  is  giving  the  Missonri  Pacific  a 
pretty  large  volume  of  business,  and  a  smaller  volume 
to  the  Frisco.  I  am  thinking  I  shall  want  to  approach 
these  two  lines  and  ask  them  for  something  in  return 
therefor.” 

D.  Central  followed  the  policy  of  opposing  applications 
by  motor  carrier  to  public  utility  commissions  for  author¬ 
ity  to  operate,  but  it  was  careful  not  to  protest  against 
the  granting  of  any  application  of  a  motor  carrier  in  which 
Universal  was  interested,  in  order  not  to  “embarrass” 
Central. 

1104  E.  In  the  event  of  disputes  between  other  railroads 
and  Universal,  appeal  for  settlement  was  frequently 
taken  to  executives  of  Central.  For  example,  when  F.  E. 
Williamson,  now  president  of  Central,  was  president  of 
the  Chicago,  Burlington  &  Quincy  Railroad,  he  protested 
to  the  then  president  of  Central  against  the  invasion  of 
Burlington  territory  by  Universal  truck  service.  His  letter 
of  April  25,  1931  read  in  part  as  follows: 

“In  view  of  the  railroad’s  ownership  of  the  Univer¬ 
sal  Company,  it  seems  to  me  hardly  ethical  to  solicit 
business  against  a  friendly  connection  to  points  not 
reached  by  Universal  through  car-lines  and  involving 
a  truck  haul  to  get  into  competitive  territory.  You 
will  note  this  is  purely  an  abstract  question,  as  the 
shipper  was  not  interested  in  using  Universal  service, 
but  it  seems  to  me  if  one  line  is  to  solicit  against 
another  with  part  of  the  haul  made  by  truck  it  will 
introduce  a  new  element  in  the  already  difficult  situa¬ 
tion.” 

The  president  of  Central  replied  under  date  of  Mav  4, 
1931 : 

“I  wish  to  acknowledge  receipt  of  your  favor  of 
April  twenty-fifth  with  reference  to  the  Universal  Com¬ 
pany  trucking  freight  from  the  line  of  the  Gulf,  Mobile 
&  Northern.  I  have  asked  Mr.  F.  N.  Melius,  President 
of  the  United  States  Freight  Company,  if  he  will  go 
to  Chicago  and  discuss  the  matter  with  you  personally, 
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and  I  have  turned  the  papers  over  to  him.  I  trust  the 
matter  may  be  arranged  to  your  satisfaction.  ” 

Similar  complaints  were  lodged  with  Central  officials 
against  UniversaPs  trucking  and  other  activities  by  presi¬ 
dent  F.  W.  Sargent  of  the  Chicago  &  North  Western,  presi¬ 
dent  L.  A.  Downs  of  the  Illinois  Central,  and  president 
Fitzgerald  Hall  of  the  Nashville,  Chattanooga  &  St.  Louis 
Railway.  The  president  of  Central  acted  upon  these  com¬ 
plaints,  calling  upon  the  president  of  Universal  for  a  re¬ 
port,  information  and  assistance. 

F.  In  letter  dated  February  27,  1934  from  the  president 

of  United  States  Freight  to  the  president  of  Central,  in 

which  were  set  forth  the  total  revenues  received  bv  Central 

* 

in  1933  from  the  traffic  of  United  States  Freight  and  its 
subsidiaries,  the  per-car  earnings  by  Central,  the  diversion 
of  movements  from  truck  to  rail,  and  the  economies  effected 
by  the  consolidation  in  box  cars  and  containers  of 
1105  Universal  and  Central  less-tban-carload  freight  be¬ 
tween  certain  points,  it  was  stated  in  part : 

“The  advantages  above  enumerated  accrue  to  the 
New  York  Central  Lines  largely  because  of  its  interest 
in  the  United  States  Freight  Co.  and  subsidiaries  and 
could  not  be  very  well  obtained  by  any  other  method. 
We  believe  that  this  interest  will  become  increasingly 
valuable  to  the  New  York  Central  Lines  with  returning 
normal  business  conditions,  the  establishment  of  addi¬ 
tional  All  Commodity  rates  that  will  enable  us  to 
divert  to  the  rail  various  movements  now  of  necessity 
routed  via  truck  and  further  development,  now  in 
progress  as  above  mentioned,  of  the  consolidation 
method  of  handling  the  railroads’  less  carload  freight 
business  in  conjunction  with  that  of  the  Universal 
Carloading  &  Distributing  Co.” 

37.  The  Universal  management  routes  more  traffic  over 
Central  than  over  any  other  line.  In  1936  Universal  paid 
Central  $9,250,402.14  out  of  total  freight  charges  to  all 
railroads  of  $22,555,259.49.  The  Union  Pacific,  the  road 
next  most  favored  by  Universal  was  paid  $2,234,835.06. 
The  corresponding  figures  for  1937  were  $6,776,341.84, 
$16,611,644.14  and  $2,074,472.54;  for  1938,  $5,638,698.07, 
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$13,679,494.24  and  $1,706,093.75;  for  1939,  $6,103,586.07, 
$15,249,090.40  and  $1,867,787.18.  In  1941,  Central  received 
$7,626,483.24  out  of  total  payments  to  all  railroads  of 
$20,516,922.48. 

38.  Central  has  the  right  and  power  to  direct  the  policies 
and  business  of  United  States  Freight  and  of  Universal 
and  it  has  had  such  right  and  power  ever  since  at  least 
April  1,  1932. 

39.  Universal  is,  and  has  been  at  least  since  April  1, 
1932,  controlled  by  and  under  common  control  with  Central, 
a  carrier  by  railroad  subject  to  part  I  of  the  Interstate 
Commerce  Act. 

40.  On  February  19,  1942,  Norman  D.  Cann,  Acting 
Commissioner  of  Internal  Revenue,  held  that  “Universal 
Carloading  &  Distributing  Company,  Inc.,  was  prior  to 
June  15,  1939,  and  is  at  present  a  company  indirectly  con¬ 
trolled  by  a  carrier  by  railroad  subject  to  part  I  of  the 
Interstate  Commerce  Act,  viz.,  the  New  York  Central  Rail¬ 
road  Company,”  within  the  meaning  of  Section  1(a)  of  the 
Carriers  Taxing  Act  of  1937  (now  Section  1532(a)  of  Sub¬ 
chapter  B  of  Chapter  9  of  the  Internal  Revenue 

1106  Code),  which  is  the  companion  act  to  the  Railroad 
Retirement  Act  of  1937  and  contains  employer  cover¬ 
age  provisions  identical  with  those  contained  in  that  Act 
and  the  Railroad  Unemployment  Insurance  Act. 

41.  In  Nicholson  Universal  Steamship  Company  -  Owner¬ 
ship ,  248  I.C.C.  43,  decided  October  6,  1941,  the  Interstate 
Commerce  Commission  found  that-  Central  controlled 
United  States  Freight  and  through  United  States  Freight 
it  “had  controlled,  and  still  controls,  and  otherwise  has 
had,  and  still  has,  an  interest  in  Nicholson  Universal,  within 
the  meaning  of  Section  5(14)  and  Section  1(3) (b)  of  the 
Interstate  Commerce  Act.” 

42.  Universal  is  essentially  and  fundamentally  a  trans¬ 
portation  agency  of  a  common-carrier  character  engaged 
in  the  handling  of  railroad  less-than-carload  freight.  Its 
operations  are  primarily  directed  toward  the  consolidation 
of  less-than-carload  merchandise  into  carloads  for  trans¬ 
portation  in  line-haul  movement  by  railroads  and  the  con- 
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centration  of  such  movements  over  direct  and  economical 

rail  routes.  Where  such  rail  movement  is  impracticable  or 

uneconomical,  Universal  utilizes  truck  transportation  by 

motor  carriers,  for  the  most  part  in  coordination  with  rail 

movements.  The  local  or  suburban  collection  and  delivery 

services  incident  to  the  line-haul  movements  are  performed 

by  local  or  suburban  cartage  companies. 

# 

43.  By  advertisements,  solicitations,  and  schedules  of 
rates  and  charges,  which  are  filed  with  the  Interstate  Com¬ 
merce  Commission,  Universal  holds  itself  out  to  the  public 
to,  and  does,  transport  or  cause  to  be  transported  in  its 
own  name  for  a  single  charge  less-than-carload  shipments, 
ordinarily  from  the  premises  of  the  shipper  to  the  premises 
of  the  receiver.  It  assumes  complete  responsibility  and 
control  over  the  shipment  from  the  moment  it  leaves  the 
shipper  until  it  reaches  the  receiver  and  its  liability  is  that 
of  a  common  carrier.  The  means  of  transportation  as  well 
as  the  route  of  movement  are  determined  in  each  instance 
by  Universal,  and  in  case  of  damage  or  loss  of  goods,  the 
shipper’s  recourse  is  directly  to  Universal,  which  in  turn 
looks  to  the  rail  or  truck  carrier  for  satisfaction.  Univer¬ 
sal’s  customers  number  about  100,000. 

1107  44.  Universal’s  profit  is  derived  from  the  spread 

between  the  rates  paid  to  Universal  by  the  shippers, 
which  are  generally  the  railroad  less-than-carload  rates, 
and  the  lower  carload  rates  or  truckload  rates  paid  for 
the  movement  by  Universal. 

45.  Universal  is  the  largest  freight  forwarder  in  the 
United  States,  operating  in  all  48  states  and  the  District 
of  Columbia.  Its  key  or  concentration  stations  are  main¬ 
tained  in  abount  80  of  the  country’s  larger  cities,2  and 
]ocated  for  the  most  part  in  freight  houses  or  other  railroad 
facilities  furnished  by  railroads  and  in  other  cases  on 
adjacent  railroad  served  properties.  These  stations  serve 
as  major  concentration  and  distribution  stations  for  groups 
of  secondary  stations,  as  break-bulk  and  reshipment  sta- 


2  Such  as,  New  York,  Boston,  Philadelphia,  Chicago,  St.  Louis,  Cin¬ 
cinnati,  Detroit,  Cleveland,  Atlanta,  Dallas,  Memphis,  Houston,  Denver, 
Los  Angeles,  San  Francisco,  Salt  Lake  City,  Portland  and  Seattle. 


tions  for  through  consignments,  and  as  local  consolidation 
and  distribution  stations.  Each  station  serves  territory 
that  varies  in  area  with  the  size  and  commercial  importance 
of  the\city  in  which  the  station  is  situated.  Approximately 
15,000  towns  are  served  by  these  stations. 

46.  Because  the  business  of  Universal  is  predominantly 
the  handling  of  goods  transported  by  railroad,  83  of  its  94 
freight  stations  and  73  of  its  99  freight  offices  are  located 
in  railroad  terminals  and  the  remaining  stations  and  offices 
are  on  property  immediately  adjacent  to  and  served  by 
railroads.  Approximately  15  per  cent  of  such  freight  sta¬ 
tions  and  offices  are  located  on  the  premises  of  the  Central. 

47.  The  following  is  illustrative  of  a  normal  Universal 
operation : 

Small  westbound  shipments  from  points  near  Boston, 
such  as  Lowell,  Lawrence,  Brockton,  Lynn,  Haverhill  and 
Manchester,  are  picked  up  by  local  or  suburban  motor  car¬ 
riers  concurring  in  Universal’s  tariffs,  who  issue  to 
1108  the  shippers  Universal’s  bills  of  lading  which  follow 
the  form  prescribed  by  the  Interstate  Commerce  Com¬ 
mission  for  rail  carriers.  The  shipments  are  trucked  to 
Boston  where  they  are  consolidated  into  carloads  for  rail 
movement,  under  railroad  bills  of  lading  prepared  by  Uni¬ 
versal  naming  it  as  consignor  and  consignee,  to  such  points 
as  Detroit,  Cincinnati,  St.  Louis  and  Chicago,  which  are 
both  key  concentration  and  break-bulk  points.  At  the  latter 
cities,  freight  destined  for  local  or  suburban  points  is 
unloaded,  and  delivery  is  made  by  local  or  suburban  truck¬ 
ing  companies  to  the  premises  of  the  consignee;  freight 
destined  for  points  beyond  is  unloaded,  re-sorted  and  re¬ 
consolidated  into  carloads  with  other  freight  similarly 
destined  which  may  have  been  picked  up  locally  or  may 
have  arrived  in  carloads  by  rail  from  other  stations.  Ship¬ 
ments  so  consolidated  at  St.  Louis,  for  example,  and  des¬ 
tined  for  Phoenix,  Arizona,  would  be  transported  by  rail 
under  a  new  railroad  bill  of  lading  to  El  Paso  and  there 
unloaded  and  consolidated  with  other  shipments  reaching 
El  Paso  for  Phoenix  into  a  truckload  for  transportation 
to  Phoenix  under  a  trucker’s  bill  of  lading  naming  Uni- 
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versal  as  consignor  and  consignee.  At  Phoenix,  the  truck 
would  be  unloaded  and  the  shipments  delivered  in  less- 
than-truckload  lots  to  local  or  suburban  consignees. 

48.  From  the  viewpoint  of  employees  used,  the  main 
physical  operation  of -Universal  consists  of  the  receipt, 
storage,  handling  and  delivery  of  less-than-carload  mer¬ 
chandise  transported  by  rail,  loading  and  unloading  such 
merchandise  into  and  from  railroad  cars,  and  the  transfer 
thereof  in  transit  from  car  to  car  at  break-bulk  points. 

49.  The  method  of  loading  less-than-carload  merchandise 
at  a  Universal  station  in  New  York  City  is  typical  of  its 
operation  at  a  number  of  other  important  terminal  stations. 
On  each  working  day  a  number  of  cars  are  spotted  at  or 
near  its  freight  platforms  in  accordance  with  set  sheets 
issued  to  the  railroad  freight  agent  indicating  the  type 
and  size  of  the  cars  desired  and  their  destination.  Each 
car  bears  a  tag  showing  its  destination.  As  freight  arrives 
at  the  freight  station  during  the  day,  it  is  sorted  and 

loaded  by  Universal  employees  into  the  cars  accord- 
1109  ing  to  the  carload  classification  and  destination  of  the 
traffic  with  a  view  to  obtaining  the  lowest  transporta¬ 
tion  rate  available  and  the  most  economical  and  expedi¬ 
tious  movement. 

50.  Universal’s  operations  are  fundamentally  the  rail¬ 
road  common-carrier  transportation  function  of  handling 
less-than-carload  traffic.  Universal  performs  substantially 
those  functions  regularly  performed  by  a  railroad  afford¬ 
ing  collection  and  delivery  service  in  the  handling  of  its 
less-than-carload  traffic. 

51.  The  operations  of  Universal  are  also  closely  similar 
to  those  of  the  Railway  Express  Agency.  Both  the  Express 
Agency  and  Universal  hold  themselves  out  to  perform  a 
complete  transportation  service  for  merchandise  or  less- 
than-carload  traffic  from  consignor  to  consignee.  In  accom¬ 
plishing  such  transportation  both  use  the  railroads  while 
retaining  control  of  shipments  throughout  transit.  Both 
reserve  the  right  to  route  shipments.  Both  provide  pick-up 
and  delivery  service.  Both  provide  an  expedited  service. 

52.  Universal  operates  over  about  70  railroads  through- 
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out  the  country.  Practically  all  its  rail  traffic  between  Bos¬ 
ton  or  New  York  and  Buffalo  and  between  Buffalo  and  De¬ 
troit,  Cleveland,  Chicago,  Cincinnati  and  St  Louis  moves 
over  the  Central  system,  and  it  is  between  these  points  that 
the  greatest  port  of  Universal’s  traffic  moves.  Its  other  im¬ 
portant  rail  movements  are  over  the  lines  of  the  Missouri 
Pacific  and  connections  from  St.  Louis  to  points  in  the 
Southwest  and  California;  Rock  Island  from  Chicago  to 
the  Twin  Cities,  Kansas  City,  Missouri,  and  the  Southwest ; 
North  Western  from  Chicago  to  Milwaukee;  Chicago,  Bur¬ 
lington  &  Quincy  from  Chicago  to  Omaha;  Southern  Paci¬ 
fic  from  Ogden  to  Oakland  and  San  Francisco;  Chicago, 
Burlington  &  Quincy  and  connections  (Southern  Pacific 
at  Ogden)  from  Chicago  to  San  Francisco ;  Chicago,  Bur¬ 
lington  &  Quincy  and  Union  Pacific  from  Chicago  to  Los 
Angeles;  Union  Pacific  or  Chicago,  Burlington  &  Quincy 
and  Great  Western,  or  C.  B.  &  Q.  and  Northern  Pacific 
from  Omaha  to  Denver,  Salt  Lake  City,  Los  Angeles, 
1110  Butte,  Boise,  Portland,  Seattle  and  Spokane;  C.  B.  & 
Q.  &  Sante  Fe  from  Chicago  to  San  Diego;  and 
Southern  Railroad  and  connections  from  Cincinnati  to  At¬ 
lanta,  Birmingham,  Jacksonville,  Tampa  and  Miami. 

53.  At  the  time  of  the  organization  of  Universal  in  1925, 
substantially  all  its  traffic  was  transported  by  railroad. 
Commencing  in  1929  or  1930,  increased  use  has  been  made 
of  line-haul  motor  carriers.  However,  Universal ’s  rail- 
borne  traffic  has  at  all  times  produced  the  great  bulk  of 
its  revenues.  For  example,  out  of  total  revenues  of  $45,- 
301,189.02  in  1941,  $20,516,992.48  was  paid  to  railroads  for 
line-haul  rail  transportation  as  against  only  $6,922,454.26 
paid  to  trucking  companies  for  line-haul  truck  transporta¬ 
tion.  The  amount  paid  to  the  Central  system  alone,  $7,626,- 
483.24,  exceeded  the  total  paid  to  all  such  trucking  com¬ 
panies  that  year.  Of  the  $6,922,454.26  paid  for  line-haul 
truck  transportation,  approximately  $4,727,299  represented 
payment  for  traffic  hauled  as  a  part  of  a  coordinated  rail- 
truck  movement,  the  truck  portion  being  merely  incidental 
and  supplementary  to  the  rail  movement.  Universal’s  rail 
haul  averages  889  miles  as  against  an  average  truck  haul 
of  275  miles  and  produces  by  far  the  greater  portion  of 
its  revenues. 
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54.  A  considerable  portion  of  the  services  performed  by 
Universal  with  its  own  employees  has  consisted  of  railroad 
transportation  services  performed  under  railroad  tariffs. 
During  1941,  for  example,  Universal  loaded  and  unloaded 
for  the  Central  and  the  Reading  Railroad  in  New  York 
and  Philadelphia,  respectively,  more  than  234,000,000 
pounds  of  Universal  traffic,  or  over  20  per  cent  of  the 
total  rail  tonnage  loaded  by  Universal  with  its  own  em¬ 
ployees  that  year,  for  which  services  payment  was  made 
to  Universal  by  the  Central  and  the  Reading  Railroad 
under  Section  15(13)  of  the  Interstate  Commerce  Act. 

55.  Universal’s  operations  have  greatly  promoted  rail¬ 
road  transportation  economy  by  the  concentration  of  traf¬ 
fic,  resulting  in  the  heavier  loading  of  cars  and  the  use  of 
less  equipment  and  in  the  elimination  of  much  delays  and 

expense  involved  in  transfers  en  route.  Universal’s 
1111  traffic  has  proved  more  profitable  to  the  rail  carriers, 

particularly  the  Central,  than  if  such  traffic  were  han¬ 
dled  directly  by  the  railroads  themselves.  Owing  to  the 
great  diffusion  of  less-than-carload  traffic  and  the  light 
loading  of  cars,  the  cost  of  loading  and  unloading,  the 
transfer  expense  at  interchange  points  or  intermediate 
terminals,  the  pick-up  and  delivery  expense  and  the  billing 
and  other  records  necessary  to  keep  track  of  the  individual 
shipments,  as  well  as  the  expense  of  soliciting  and  col¬ 
lecting  charges  from  each  shipper,  the  cost  to  the  rail¬ 
roads  of  handling  less-than-carload  traffic  is  substantially 
greater  than  their  cost  of  handling  carload  traffic.  Two 
special  traffic  and  revenue  studies  made  in  1937  by  Central, 
which  transports  a  greater  volume  of  forwarder  traffic 
than  any  other  railroad,  most  of  it  coming  from  Universal, 
produced  the  following  comparative  data  for  cars  loaded 
with  Universal  carload  freight  and  merchandise  cars  of 
freight  shipped  on  less-than-carload  rates,  respectively: 
Average  hauls  645  and  507  miles;  average  tons  per  car, 
12.6  and  6.2;  gross  earnings  per  car,  $155.84  and  $73.80; 
net  earnings  per  car,  $150.17  and  $42.60;  net  earnings  per 
car-mile,  23.4  and  8.4  cents.  In  its  annual  report  to  the 
Interstate  Commerce  Commission  for  the  year  1939,  Cen¬ 
tral  showed  for  forwarder  traffic  an  average  load  of  11.21 
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tons  per  car,  revenue  per  ton  of  $10.51  and  revenue  per 
car  of  $117.84.  On  its  own  less-than-carload  traffic,  Cen¬ 
tral’s  average  load  was  4.30  tons,  revenue  per  ton  $9.85, 
and  revenue  per  car  $42.36.  Relative  earnings  and  loadings 
on  the  two  classes  of  traffic  for  the  railroads  as  a  whole 
for  a  test  week,  October  1-7,  1939,  were  about  the  same  as 
those  of  the  Central.  After  a  thorough  investigation  of 
the  matter,  the  Interstate  Commerce  Commission  found 
that  “the  forwarder  traffic  is  in  general  more  profitable 
to  the  rail  carriers  than  their  present  less-than-carload 
traffic.”  Freight  Forwarding  Investigation,  229  I.C.C.  at 
pp  276-277. 

56.  The  operations  of  the  forwarder  in  general  and  of 
Universal  in  particular  have  been  indispensable  to  the 
railroads  and  to  the  Central,  respectively,  in  arrest- 
1112  ing  and  meeting  truck  competition  and  the  consequent 
retention  by  and  restoration  to  the  rails  of  a  large 
proportion  of  less-than-carload  shipments  which,  except 
for  the  forwarder’s  handling,  would  be  lost  to  the  rail 
carrier.  The  gradual  entrance  of  the  trucks  into  the  busi¬ 
ness  of  intercity  transportation  as  improved  highways  were 
constructed  deprived  the  rail  lines  of  much  of  their  less- 
than-carload  traffic,  chiefly  because  the  trucks  were  able 
to  afford  collection  and  delivery  service  in  connection  with 
such  transportation  at  the  same  or  lower  rates  than  were 
offered  by  the  rail  lines  without  collection  and  delivery 
service.  Diversion  of  traffic  from  the  rail  lines  to  the 
trucks  was  also  due  to  the  fact  that  in  the  transportation 
of  merchandise  or  package  freight  the  trucks  were  able 
to  furnish  a  more  flexible  and  convenient  service.  In  order 
to  meet  this  truck  competition,  the  rail  lines  reduced  their 
carload  rates,  permitted  the  mixture  of  various  classes  of 
commodities  and  generally  adapted  their  rates,  rules  and 
tariff  provisions  in  a  manner  conducive  to  the  profitable 
operation  of  forwarder  companies.  For  example,  the  all 
commodity  rates,  under  which  most  forwarder  traffic 
moves,  were  especially  designed  to  meet  the  needs  of  the 
forwarding  companies,  who  became  their  principal  users. 
As  a  result  of  the  favored  and  special  treatment  accorded 
to  freight  forwarders  by  the  rail  carriers,  the  forwarders, 
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who  afforded  collection  and  delivery  service  and  also  uti¬ 
lized  trucks  for  through  movements  in  complete  coordina¬ 
tion  with  through  rail  movements  where  that  was  more 
practicable  or  economical,  were  enabled  to,  and  did,  hold 
and  restore  to,  and  secure  for,  the  railroads  a  large  pro¬ 
portion  of  less-than-carload  traffic  which,  but  for  the  for¬ 
warder,  would  be  lost  to  them.  The  above  is  particularly 
applicable  to  Central  and  to  Universal,  the  greatest  bene¬ 
ficiary  of  forwarder  traffic  and  the  largest  forwarder  in 
the  United  States,  respectively. 

57.  The  rail  carriers  have  been  largely  responsible  for 
the  development  and  fostering  of  the  forwarder. 

1113  58.  Central  gained  control  of  Universal  for  the  pur- 

!  pose  of  insuring  the  shipment  of  forwarder  freight 
over  its  lines,  and  Universal  is  serving  the  purpose  thus 
intended  by  Central.  As  already  noted,  practically  all  Uni¬ 
versal’s  rail  traffic  between  Boston  or  New  York  and  Buf¬ 
falo  and  between  Buffalo  and  Detroit,  Cleveland,  Chicago, 
Cincinnati  and  St.  Louis  moves  over  the  Central,  although 
the  Pennsylvania  Railroad  Company  operates  the  shorter 
line  between  New  York  and  Chicago  and  between  New  York 
and  St.  Louis.  Central’s  revenues  from  such  traffic  amount¬ 
ed  to  $9,250,402.14,  $6,776,341.84,  $5,638,698.07,  $6,103,586.- 
07  and  $7,626,483.24  in  1936,  1937,  1938,  1939  and  1941, 
respectively,  and  averaged  approximately  40  per  cent  of 
Universal’s  total  payments  to  all  rail  carriers. 

59.  Universal  is  in  substance  and  effect  the  instrumental¬ 
ity  of  Central  for  the  consolidation  of  railroad  less-than- 
carload  traffic  into  carloads  for  rail  transportation  by  Cen¬ 
tral. 

60.  As  of  May  1,  1942,  2317  of  Universal’s  3101  em¬ 
ployees  were  members  of  the  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers  and  Station  Employ¬ 
ees,  one  of  the  21  standard  railway  labor  organizations,  and 
their  working  conditions  are  governed  by  an  agreement 
entered  into  on  March  16,  1935  between  Universal  and  the 
Brotherhood.  682  employees  occupy  exempted  positions 
and  the  remaining  102  belong  to  the  Teamsters  Union. 

61.  Universal’s  operations  are,  and  have  been  at  least 
since  April  1, 1932,  reasonably  directly  related,  functionally 
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and  economically,  to  the  performance  of  the  transportation 
obligations  which  the  Central  has  undertaken  as  a  common 
carrier  by  railroad,  and  to  the  receipt,  delivery,  transfer 
in  transit,  storage  and  handling  of  property  transported 
by  Central  by  rail. 

62.  Universal’s  operations  are,  and  have  been  at  least 
since  April  1, 1932,  reasonably  directly  related,  functionally 
and  economically,  to  the  performance  of  the  transportation 
obligations  which  railroads  generally  have  undertaken  as 
common  carriers  by  railroad  and  to  the  receipt,  delivery, 
transfer  in  transit,  storage  and  handling  of  property  trans¬ 
ported  by  railroad. 

1114  63.  Universal  is,  and  has  been  at  least  since  April 

1,  1932,  engaged  in  the  performance  of  services  and 
the  operation  of  facilities  (other  than  trucking  service, 
casual  service,  or  the  casual  operation  of  facilities)  in  con¬ 
nection  with  the  transportation  of  property  by  railroad 
and  the  receipt,  delivery,  transfer  in  transit,  storage,  and 
handling  of  property  transported  by  railroad. 

64.  Universal  is  subject  to  part  IV  of  the  Interstate 
Commerce  Act,  providing  for  the  regulation  of  freight  for¬ 
warders. 

CONCLUSIONS 

Applying  the  established  principles  of  law  to  the  facts  in 
this  case,  it  is  concluded  that  Universal  is,  and  has  been 
at  least  since  August  28,  1935,  an“ employer”  within  the 
meaning  of  Section  1(a)  of  the  Railroad  Unemployment 
Insurance  Act,  that  individuals  engaged  in  the  operations 
of  Universal  subject  to  the  continuing  authority  of  that 
company  to  supervise  and  direct  the  manner  of  rendition 
of  their  compensated  service  are  “ employees”  within  the 
meaning  of  Section  1(e)  of  the  Railroad  Unemployment 
Insurance  Act,  and  that  compensated  service  thus  rendered 
to  Universal  is  creditable  for  the  purposes  of  that  Act. 

It  is  concluded  further  that  the  benefits  paid  under  the 
Railroad  Unemployment  Insurance  Act  to  claimants  on 
the  basis  of  pay  earned  in  the  service  of  Universal  should 
not  be  repaid  by  such  claimants. 


'\ 
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RECOMMENDATION 

It  is  recommended  that  the  above  findings  of  fact  and 
conclusions  of  the  Examiner  be  adopted  by  the  Board. 

On  the  27th  day  of  June,  1944,  the  appellant  filed 
the  following  Exceptions  to  the  Report  of  the  Examiner 
and  to  the  Examiner’s  Findings  of  Fact,  Conclusions  and 
Recommendation  contained  therein : 

1154  EXCEPTIONS  OF  UNIVERSAL  CARLOADING 

AND  DISTRIBUTING  CO.,  INC.,  TO  THE  RE¬ 
PORT  OF  THE  EXAMINER  AND  TO  THE 
EXAMINER’S  FINDINGS  OF  FACT,  CON- 
I  CLUSIONS  AND  RECOMMENDATION 
CONTAINED  THEREIN 

..  Exceptions  to  the  Hearing  Before  the  Trial  Examiner 

AND  TO  THE  REPORT  OF  THE  TRIAL  EXAMINER 

Pursuant  to  Such  Hearing 

Before  proceeding  to  its  Exceptions  to  the  specific  “Find¬ 
ings  of  Fact,”  “Conclusions”  and  “Recommendation”  of 
the  Trial  Examiner  in  the  above  entitled  proceeding,  Uni¬ 
versal  desires  to  and  does  hereby  except  to  the  manner  in 
which  such  hearing  was  conducted  by  such  Trial  Examiner, 
for  the  reason  that  the  same  was  in  violation  of  the  due 
process  clause  of  the  Fourteenth  Amendment  to  the  Fed¬ 
eral  Constitution.  As  stated  in  42  Am.  Jur.  479,  Section 
137: 

“An  administrative  hearing  in  the  exercise  of  judi¬ 
cial  or  quasi- judicial  powers  must  be  fair,  open  and 
impartial.  The  right  to  such  a  hearing  is  an  inexorable 
safeguard  and  one  of  the  rudiments  of  fair  play  as- 
1156  sured  to  every  litigant  by  the  Fourteenth  Amendment 
as  a  minimal  requirement.  There  can  be  no  compro¬ 
mise  on  the  suiting  of  convenience  or  expediency,  or 
because  of  a  natural  desire  to  be  rid  of  harassing  delay 
when  that  minimal  requirement  has  been  neglected  or 
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ignored.  The  breadth  of  administrative  discretion 
places  in  a  strong  light  the  necessity  for  maintaining 
in  its  integrity  the  essentials  of  a  fair  and  open  hear¬ 
ing.  When  such  a  hearing  has  been  denied,  the  ad¬ 
ministrative  action  is  void.  The  requirements  of  fair¬ 
ness  are  not  exhausted  in  the  taking  or  consideration 
of  evidence,  but  extend  to  the  concluding  parts  of  the 
procedure  as  well  as  to  the  beginning  and  intermediate 
steps.’ ’ 

This  fundamental  principal  of  law  has  been  declared  re¬ 
peatedly  in  a  long  line  of  decisions  by  the  United  States 
Supreme  Court  and  by  other  courts  throughout  the  United 
States,  and  there  can  be  no  doubt  as  to  its  applicability 
to  the  instant  proceeding. 

There  can  be  no  question  in  the  mind  of  anyone  as  to  the 
obvious  partiality  on  the  part  of  the  Trial  Examiner  in 
the  conduct  of  such  hearing,  and  the  total  misconception 
by  him  of  his  duties  in  such  capacity.  From  the  very 
moment  such  hearing  began,  it  was  readily  apparent  that 
he  had  but  one  purpose  in  mind,  viz.,  to  find  evidence  which 
would  support  a  conclusion  that  Universal  Carloading  & 
Distributing  Co.,  Inc.,  was  and  is  an  employer  within  the 
definition  of  that  term  as  used  in  the  Railroad  Unemploy¬ 
ment  Insurance  Act.  Instead  of  seeking  to  elicit  any  and 
all  facts  pertinent  to  the  issues  involved  which  might  assist 
him  in  arriving  at  a  fair  and  impartial  conclusion,  regard¬ 
less  of  what  it  might  be,  his  actions  and  his  attitude 
throughout  such  hearing  were  those  of  an  adversary  to 
Universal,  interested  only  in  such  items  of  evidence  or  in¬ 
formation  as  would  tend  to  support  the  conclusion  which 
he  had  obviously  determined  to  reach  before  the  hearing 
began.  As  the  hearing  proceeded  this  purpose  on  his  part 
became  more  and  more  evident.  In  the  admission  of  ex¬ 
hibits  and  in  the  ruling  on  objections,  no  regard  whatever 
was  observed  by  the  Trial  Examiner  for  the  fundamental 
principles  of  evidence.  The  sole  criterion  in  all  of  such 
rulings  was  whether  the  exhibits  so  offered  or  the  answers 
sought  to  the  questions  to  which  objection  was  made, 
1156  would  tend  to  assist  or  to  defeat  such  ultimate  con¬ 
clusion  which  he  proposed  to  make.  If  in  his  opinion 
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they  tended  to  support  such  ultimate  conclusion,  they  were 
admitted.  On  the  other  hand,  the  Trial  Examiner  either 
rejected  such  evidence  as  he  deemed  unfavorable  to  his 
position  or  sought  to  discredit  the  same  in  the  record.  The 
record  is  replete  with  instances  of  the  Trail  Examiner  seek¬ 
ing  to  secure  admissions  from  witnesses  which,  in  his 
opinion,  would  support  the  conclusion  he  intended  to  make, 
and  when  such  witnesses  did  not  answer  to  his  liking,  he 
indulged  in  questions  of  an  argumentative  character  in  an 
effort  to  secure  the  desired  answers  or  overcome  their 
harmful  effect.  At  different  times  he  exhibited  and  ex¬ 
pressed  his  pleasure  in  securing  the  answer  he  desired  and 
frankly  stated  that  he  was  not  interested  in  the  effect  of 
certain  testimony  which  apparently  did  not  agree  with  such 
predetermined  conclusion  he  intended  to  reach. 

The  report  which  the  Examiner  has  prepared  and  filed 
in  this  proceeding  still  further  emphasizes  the  bias  and 
prejudice  exhibited  by  him  throughout  the  hearing. 

Instead  of  reciting  all  of  the  pertinent  facts  shown  by 
the  testimony  without  regard  to  which  side  of  the  question 
such  facts  supported  or  tended  to  support,  the  so-called 
“Findings  of  Fact”  are  restricted,  so  far  as  actual  relevant 
facts  are  concerned,  to  those  items  of  evidence  which  the 
Trial  Examiner  regarded  as  favorable  to  his  side  of  the 
question.  For  the  most  part,  however,  such  “Findings  of 
Fact”  consist  of  conclusions  by  the  Trial  Examiner  wholly 
unsupported  by  the  record,  but  which,  if  correct,  would 
justify  the  ultimate  “Conclusion”  reached  by  him.  Not¬ 
withstanding  all  of  the  evidence  which  Universal  intro¬ 
duced  showing  conclusively  that  the  controversial  stock 
has  never  been  used  to  elect  any  directors  of  Freight  Com¬ 
pany  at  the  request,  or  in  the  interest,  of  New  York  Central 
Railroad  or  any  of  its  subsidiaries,  that  in  the  conduct  of 
its  freight  forwarding  business  the  actions  of  the  directors 
and  officers  of  Freight  Company  and  Universal  have  been 
free  of  any  influence  by  New  York  Central  or  any  of  its 
subsidiaries  and  have  been  motivated  by  the  sole  purpose 
of  promoting  the  interests,  success  and  welfare  of  said  cor¬ 
porations  'without  regard  to  the  effect  on  New  York 
-  1157  Central  or  any  of  its  subsidiaries,  the  Trial  Examiner 
has  wholly  ignored  such  evidence  and  not  a  mention 
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of  the  same  is  to  be  found  in  his  so-called  “Findings  of 
Fact.”  This  applies  with  equal  force  to  all  of  the  other 
evidence  which  Universal  introduced  or  which  was  brought 
out  in  the  course  of  such  hearing  and  which  tended  to  show 
that  Universal  w^as  not  and  is  not  an  employer  as  defined 
in  the  Railroad  Unemployment  Insurance  Act. 

It  is  entirely  possible,  as  heretofore  mentioned,  that  the 
Trial  Examiner  misconceived  his  functions  as  such  and 
believed  that  it  was  his  duty  to  search  for  and  endeavor 
to  obtain  only  such  evidence  as  would  support  an  ultimate 
conclusion  that  Universal  is  an  employer  under  the  Act, 
and,  in  line  with  such  purpose,  to  restrict  his  Findings  of 
Fact  to  only  such  items  in  the  record  as  would  favor  such 
a  conclusion.  However  that  may  be,  the  Board  well  knows 
that  such  is  not  the  function  of  a  Trial  Examiner.  Instead, 
it  is  his  duty  to  act  fairly  and  impartially  and  to  receive 
and  report  all  facts  which  have  been  properly  shown  at 
the  hearing,  without  regard  to  which  side  of  the  question 
they  favor. 

The  entire  Report  of  the  Trial  Examiner,  including  not 
only  the  Findings  of  Fact,  Conclusion  and  Recommenda¬ 
tion,  but  the  “Discussion”  as  well,  has  all  of  the  character¬ 
istics  of  a  brief  of  an  adversary  party  and  wholly  fails  to 
discharge  the  purposes  which  are  intended  to  be  accomp¬ 
lished  by  it. 

Universal  therefore  excepts  to  the  manner  in  which  this 
hearing  wTas  conducted  and  to  the  Report  of  the  Examiner 
as  a  whole  for  the  reason  that  the  Trial  Examiner,  in  the 
conduct  of  such  hearing  and  in  the  making  of  such  report, 
has  exercised  his  powers  in  an  unfair,  partial  and  preju¬ 
diced  manner,  and  has  denied  to  Universal  by  such  action 
the  due  process  of  law  which  is  guaranteed  to  it  by  the 
Fourteenth  Amendment  to  the  United  States  Constitution, 
in  consequence  of  which  said  hearing  and  such  report  are 
entirely  void. 
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Exceptions  to  Specific  Findings  of  Fact 

In  addition  to  the  exception  to  the  hearing  and  the  report 
1  of  the  Trial  Examiner  as  a  whole  for  the  reasons 
1158  hereinbefore  set  out,  Universal  excepts  to  the  indi¬ 
vidual  Findings  of  Fact  contained  in  said  Report  and 
to  each  of  them  or  in  part  for  the  reasons  hereinafter 
set  forth. 

Exception  No.  1 

Universal  excepts  to  the  statement  in  Finding  of  Fact 
No.  1  of  the  Trial  Examiner  that  in  1927  it  had  concentra¬ 
ted  by  far  the  majority  of  its  operations  on  the  New  York 
Central  lines  facilities.  There  is  no  evidence  in  the  record 
to  the  effect  that  Universal  conducts  its  operations  on  the 
facilities  of  the  New  York  Central  lines  except  to  the  ex¬ 
tent  that  it  has  leased  terminal  facilities  in  some  cases  from 
New  York  Central  lines.  The  evidence  shows  that  Univer¬ 
sal  conducts  its  operations  upon  properties  which  are 
either  owned  or  leased  by  it  and  which  are  operated  and 
controlled  by  it  independently  of  the  operations  of  the 
New  York  Central  Railroad.  (Tr.,  603,  704,  763-5,  767-8, 
780.) 

Exception  No.  2 

Universal  excepts  to  the  conclusion  of  the  Trial  Ex¬ 
aminer  in  Finding  No.  2  that  “in  order  •  •  •  to  control 
the  freight  forwarding  business  of  United  States  Freight, 
Central  sought  to  acquire  sufficient  stock  to  assure  it  of  a 
controlling  interest  in  United  States  Freight.” 

There  is  not  a  scintilla  of  evidence  in  the  entire  record 
to  support  the  conclusion  that  the  stock  of  Freight  Com¬ 
pany,  which  was  purchased  by  L.C.L.  Corporation  in  its 
own  name  with  funds  loaned  to  it  by  Merchants  Despatch, 
a  subsidiary  of  New  York  Central,  was  for  the  purpose  of 
enabling  New  York  Central  to  control  the  freight  forward¬ 
ing  business  of  Freight  Company.  Instead,  Exhibit  No. 
13,  (Employees),  upon  which  the  Examiner  evidently  relies 
for  this  conclusion,  merely  indicates  that  New  York  Cen¬ 
tral  was  concerned  about  the  possibility  of  Pennsylvania 
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Railroad  acquiring  sufficient  stock  to  control  Freight  Com¬ 
pany  and  divert  to  its  lines  the  valuable  business  of  Uni¬ 
versal  which  New  York  Central  had  theretofore  enjoyed 
as  a  result  of  the  efficient  service  it  had  been  render- 
1159  ing  Universal  and  its  predecessor  companies  for  many 
years.  In  other  words,  such  action  was  not  taken  for 
the  purpose  of  enabling  New  York  Central  to  obtain  con¬ 
trol  of  Freight  Company,  but  to  prevent  Pennsylvania 
Railroad  from  obtaining  such  control.  The  provisions  of 
the  various  agreements  between  Merchants  Despatch  and 
L.C.L.  Corporation  (Exhibit  No.  6,  Universal),  Merchants 
Despatch  and  Linden  Securities  Corporation  (Exhibit  No. 
7,  Universal),  Merchants  Despatch,  Securities  Corporation 
and  Linden  (Exhibit  No.  8,  Universal),  Securities  Corpo¬ 
ration  and  Linden  (Exhibit  No.  9,  Universal),  and  Securi¬ 
ties  Corporation,  Linden  and  Balthasar  H.  Meyer  (Exhibit 
No.  10,  Universal),  conclusively  establish  the  fact  that 
New  York  Central  did  not  have  and  has  never  had  any  de¬ 
sire  or  purpose  to  obtain  control  over  Freight  Company 
since,  under  the  terms  of  all  of  such  agreements,  neither 
New  York  Central  nor  any  of  its  subsidiaries  have  ever 
exercised  or  possessed  the  voting  rights  in  such  stock  so 
purchased.  The  manifest  purpose  of  such  agreements  was 
to  prevent  the  acquisition  of  such  stock  by  Pennsylvania 
Railroad  or  some  other  corporation  which  would  use  it 
for  purposes  of  control,  and,  at  the  same  time  insure  that 
such  stock  would  not  be  used  by  New  York  Central  for 
control  purposes. 

While  it  is  true  that  one  of  the  factors  which  motivated 
such  arrangement  was  the  desire  on  the  part  of  New  York 
Central  to  avoid  any  arrangement  which  might  be  con¬ 
strued  as  a  violation  of  the  Panama  Canal  Act  (Title  49, 
Sec.  5(14)  F.  C.  A.),  the  fact  still  remains  that,  whatever 
the  reason,  New  York  Central  did  not  desire  to,  nor  did 
it,  acquire  control  over  Freight  Company  and  Universal, 
and  that  such  contracts  were  so  drawn  for  the  express 
purpose  of  preventing  such  control. 

Exception  No.  3 

Universal  excepts  to  that  portion  of  Finding  No.  3  which 
states  that  during  the  period  from  1926  to  April  1,  1932, 
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.its  Vice-President  and  actnal  head,  Mr.  Graham  C.  Wood¬ 
ruff,  was  an  assistant  general  traffic  manager  of  Central. 
The  evidence  shows  that  Mr.  Graham  C.  Woodruff  was  an 
assistant  freight  manager  of  Central  prior  to  his  election 
as  President  and  Chairman  of  the  Board  of  Freight 
1160  Company  in  1929,  but  that  at  the  time  of  his  election 
as  such  President  and  Chairman  in  1929,  he  resigned 
his  position  with  Central.  (Tr.,  112.) 

Exception  No.  4 

Universal  excepts  to  the  unwarranted  conclusions  of  the 
Trial  Examiner  in  his  Finding  No.  4  that  “L.C.L.  was 
merely  the  screen  behind  which  Central  became  the  owner 
of  the  United  States  Freight  stock  held  of  record  in  the 
name  of  L.C.L.”  This  conclusion  is  entirely  unsupported 
by  any  evidence  of  any  kind  and  merely  demonstrates  the 
desire  and  purpose  on  the  part  of  the  Trial  Examiner  to 
substitute  an  unjustified  insinuation  of  improper  motives 
for  a  total  want  of  evidence.  There  is  nothing  in  the  record 
to  indicate  any  purpose  on  the  part  of  New  York  Central, 
Merchants  Despatch  or  L.  C.  L.  Corporation  to  cover  up 
or  hide  any  of  the  facts  at  any  time.  In  the  instant  pro¬ 
ceeding,  Universal  itself  offered  in  evidence  the  five  con¬ 
tracts  to  which  we  have  heretofore  referred.  At  the  very 
outset  of  this  proceeding,  counsel  for  Universal  expressed 
its  desire  and  purpose  to  fully  cooperate  with  the  Railroad 
Retirement  Board  in  eliciting  the  facts  necessary  to  enable 
such  Board  to  arrive  at  a  proper  determination  of  the 
primary  question  of  whether  benefits  theretofore  made  by 
the  Board  to  various  claimants  should  be  repaid  to  it  by 
such  claimants.  (Tr.,  21.)  In  response  to  the  request  by 
the  Trial  Examiner  (Tr.,  7)  that  Universal  proceed  first 
in  the  presentation  of  such  facts  Universal,  through  its 
counsel  (Tr.,  21),  expressed  its  entire  willingness  to  do  so. 
It  will  not  and  cannot  be  denied  by  the  Trial  Examiner  that 
this  promise  was  fully  kept  and  that  Universal,  in  the 
course  of  such  hearing  and  subsequently  thereto,  cheer¬ 
fully  complied  with  every  request  of  the  Trial  Examiner 
for  such  information  as  he  desired  and  which  it  possessed. 
Nor  can  it  be  denied  that  the  New  York  Central  was  equally 
cooperative.  The  evidence  given  by  Mr.  Thomas  P.  Healy, 
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General  Solicitor,  Mr.  Jacob  Aronson,  Vice-President,  and 
Mr.  Crosby  J.  Beakes,  General  Counsel,  indicates  an  en¬ 
tire  willingness  upon  the  part  of  such  officers  to  give  freely 
and  unhesitatingly  whatever  information  was  available  and 
which  the  Trial  Examiner  or  the  Attorney  for  the  Brother¬ 
hood  desired. 

1161  Regardless  of  the  nature  of  the  interest  of  New 
York  Central  in  such  stock,  the  assertions  of  the  Trial 
Examiner  in  such  Finding  No.  4  that  Central  “became  the 
owner  of  such  stock  held  of  record  in  the  name  of  L.  C.  L.,” 
and  that  such  “United  States  Freight  stock  had  been  ac¬ 
quired  by  it  in  the  name  of  L.  C.  L.”  serve  no  purpose 
except  to  inferentially  suggest  a  control  which  did  not 
exist,  since  the  question  in  issue  is  not  whether  New  York 
Central,  during  the  period  involved  had  a  valuable  interest 
in  Freight  Company  stock,  but  whether,  by  means  of  such 
stock,  it  controlled  Freight  Company  and  through  it  Uni¬ 
versal.  The  sole  basis  of  such  claim  of  control  is  pred¬ 
icated  upon  the  voting  powers  attaching  to  such  stock  and, 
as  heretofore  shown,  such  voting  powers  have  never  been 
exercised  or  even  possessed  by  New  York  Central  or  any 
of  its  subsidiaries.  While  under  the  contract  between  Mer¬ 
chants  Despatch  and  L.  C.  L.  (Exhibit  No.  6,  Universal), 
Merchants  Despatch  had  the  option  of  purchasing  from 
L.  C.  L.  the  said  shares  of  stock  for  the  amount  it  had 
loaned  L.  C.  L.  to  purchase  them,  nevertheless,  unless  and 
until  such  option  was  exercised  the  power  to  vote  such 
stock  and  thereby  control  Freight  Company  was  vested 
exclusively  in  L.  C.  L.  The  very  memorandum  which  the 
Trial  Examiner  quotes  verbatim  in  Finding  No.  4,  expressly 
states  that  such  stock  “has  been  trusteed  and  the  Mer¬ 
chants  Despatch  has  also  taken  an  option  to  purchase  this 
stock.”  Such  memo  further  states  “It  is  not  the  present 
intention  to  exercise  this  option  now  or  in  the  future.”  If 
such  memo  is  competent  as  evidence,  it  clearly  demonstrates 
that  the  New  York  Central  Railroad  did  not  intend  to  ever 
acquire  control  or  the  power  to  control  Freight  Company 
or  Universal.  Again,  had  it  desired  to  obtain  control  of 
the  freight  forwarding  business  of  Freight  Company,  as 
concluded  by  the  Examiner,  most  assuredly  it  would  not 
have  consented  that  the  voting  power  (the  very  thing  which 
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carries  control)  should  be  lodged  in  L.  C.  L.,  which  was 
not  in  any  way  connected  with  Central  or  any  of  its  sub¬ 
sidiaries.  (Tr.,  78.)  In  fact,  the  evidence  shows  that  L.  C.  L. 
itself  used  such  voting  power  for  its  own  benefit  and  that 
as  a  result  it  obtained  representation  on  the  Board  of  Di¬ 
rectors  in  the  spring  of  1929  and  again  in  1930  and  1931. 
(Tr.,  78,  81,  82,  83.)  But  when  L.  C.  L.  transferred  all  of 
its  rights  under  the  agreement  of  February  1,  1930 
1162  (Exhibit  No.  6,  Universal)  to  Linden  (Exhibit  No.  7, 
Universal)  such  control  by  L.  C.  L.  ended,  and  at  the 
election  in  1932  the  management  of  Freight  Company  did 
not  re-elect  the  six  directors  previously  named  by  Mr. 
Hoops,  the  President  of  L.  C.  L.  (Tr.,  84.)  The  transfer  by 
L.  C.  L.  to  Linden  of  such  Freight  Company  stock  pursuant 
to  the  agreement  of  April  1,  1932  (Exhibit  No.  7,  Univer¬ 
sal),  further  indicates  the  intent  and  purpose  of  New  York 
Central  to  not  acquire  any  control  over  Freight  Company 
or  Universal.  From  April  1,  1932,  until  June  15,  1939, 
during  which  time  Linden  exercised  all  voting  powers  un¬ 
der  such  stock,  the  evidence  shows  that  it  did  not  at  any¬ 
time  exercise  such  voting  powers  in  the  interest  of  New 
York  Central,  but  that,  instead,  such  stock  was  voted  in 
every  instance  in  favor  of  the  diretcors  nominated  by  the 
management  of  Freight  Company.  (Tr.,  119, 120, 121, 122.) 

Exception  No.  5 

Universal  excepts  to  Finding  No.  6  of  the  Trial  Examiner 
for  the  reason  that  the  conclusion  of  the  Trial  Examiner 
that  the  shares  of  stock  purchased  by  L.  C.  L.  were  ac¬ 
quired  by  New  York  Central  Railroad  rather  than  L.  C.  L., 
directly  contradicts  the  provisions  of  the  written  agree¬ 
ment  between  Merchants  Despatch  and  L.  C.  L.  of  Feb¬ 
ruary  1,  1930  (Exhibit  6,  Universal)  and  violates  the 
fundamental  principle  of  law  to  the  effect  that  a  written 
agreement  speaks  for  itself  and  that  its  terms  cannot  be 
altered  or  changed  by  any  parole  or  collateral  understand¬ 
ing  between  the  parties;  in  addition  to  which  there  is  no 
evidence  in  the  record  supporting  any  such  conclusion. 
The  agreement  definitely  contradicts  such  conclusion,  in 
providing,  as  stated  by  the  Examiner  in  his  Finding  No. 
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5,  “that  L.  C.  L.  shall  as  owner  have  the  right  to  vote  the 
pledged  stock  for  all  purposes  not  inconsistent  with  the 
agreement.” 

In  addition  to  the  foregoing  reasons,  it  is  submitted  that 
regardless  of  any  indirect  interest  which  New  York  Cen¬ 
tral  might  have  had  in  such  pledged  stock  by  reason  of  the 
loan  made  by  Merchants  Despatch  to  L.  C.  L.  in  order  to 
enable  the  latter  to  purchase  such  stock,  the  fact  still  re¬ 
mains,  as  discussed  in  Exception  No.  4,  that  the 
1163  unrestricted  power  to  vote  such  stock  was  vested 
exclusively  in  L.  C.  L.  and  not  in  New  York  Central 
or  its  subsidiary,  Merchants  Despatch. 

Universal  further  contends  that  the  recital  of  any  facts 
which  relate  to  the  situation  as  it  existed  from  February 
1,  1930  to  April  1,  1932,  during  which,  time  L.  C.  L.  was  the 
owner  of  such  stock,  can  have  no  bearing  upon  the  pertinent 
issues  in  this  proceeding,  since  the  Railroad  Unemployment 
Insurance  Act  relates  only  to  employment  occurring  on 
and  after  July  1,  1939,  and,  as  shown  by  Exhibits  Nos.  9 
and  10  (Universal),  the  status  of  such  pledged  stock  was 
materially  changed  on  June  15,  1939.  This  is  shown  by 
Exhibit  No.  3  (Board)  in  which  the  General  Counsel  of 
the  Board  stated  “There  is  some  question  whether  Univer¬ 
sal  has  been  under  ‘carrier  control’  since  June  15,  1939. 
It  appears  that  determination  of  the  question  of  control 
since  June  15, 1939,  in  the  case  of  Universal  should  be  made 
after  hearing  and  it  is  so  recommended.”  Board  Order 
No.  39-548,  made  and  entered  on  August  24,  1939,  approves 
this  recommendation  of  the  General  Counsel. 

Universal  further  excepts  to  said  Finding  No.  6  for  the 
reason  that  neither  the  amount  of  money  advanced  by 
Merchants  Despatch  to  L.  C.  L.  for  the  purpose  of  enabling 
L.  C.  L.  to  purchase  such  stock  of  United  States  Freight,  nor 
the  average  price  paid  per  share  therefor  by  L.  C.  L.  in 
such  purchases,  can  have  any  bearing  on  the  question  of 
control,  particularly  since  the  record  shows  that  such  stock 
was  so  purchased  by  L.  C.  L.  in  the  open  market  at  current 
market  prices  and  that  none  of  the  money  paid  therefor 
was  ever  received  by  Freight  Company.  (Tr.,  161-162.) 
Since  such  stock  was  so  purchased  in  the  open  market,  the 
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prices  paid  per  share  were  the  current  market  prices  at  the 
time  of  such  purchases  and  must  be  regarded  as  the  fair 
market  values  of  such  shares  at  the  time  of  their  purchase. 

Exception  No.  6 

Universal  excepts  to  the  Findings  of  Fact  as  made  by 
the  Trial  Examiner  in  his  Finding  No.  7  for  the  reason 
that  such  finding  states  a  conclusion  of  the  Trial  Examiner 
as  to  what  the  intentions  of  the  parties  were  in  re- 
1164  spect  of  the  agreement  of  February  1,  1930  (Exhibit 
No.  6,  Universal),  which  conclusions  by  the  Examiner 
are  at  a  variance  with  the  express  terms  of  such  contract, 
and  violate  the  rule  of  law  that  the  terms  of  a  written  con¬ 
tract  speak  for  themselves  and  cannot  be  varied  or  con¬ 
tradicted  bv  any  testimony  of  the  intentions  of  the  parties 
to  the  same. 

Universal  further  excepts  to  such  Finding  No.  7  for 
the  reason  that  the  question  of  so-called  “absolute  indebted¬ 
ness”  as  mentioned  by  the  Examiner  in  such  finding,  can 
have  no  bearing  on  the  question  of  control,  either  at  such 
time  or  during  the  period  since  July  1,  1939,  when  the 
Railroad  Unemployment  Insurance  Act  became  effective, 
the  sole  question  in  issue  being  whether,  since  July  1, 1939, 
Universal  has  been  controlled  by  New  York  Central. 

It  is  further  submitted  that  the  testimony  of  Mr.  C.  J. 
Beakes,  general  solicitor  of  Central,  and  of  Mr.  Graham  C. 
Woodruff,  President  of  L.  C.  L.,  as  to  what  their  individ¬ 
ual  opinions  were  as  to  the  construction  to  be  given  to 
such  contract,  was  not  in  any  manner  competent  since  the 
construction  of  a  written  contract  is  to  be  determined  from 
its  own  terms  and  not  from  the  opinions  of  individuals. 

Exception  No.  7 

Universal  excepts  to  the  Findings  and  Conclusions  of 
the  Trial  Examiner  in  Finding  No.  8  and  to  each  of  them. 
Tn  such  Finding  the  Trial  Examiner  concludes  that  under 
the  agreement  of  February  1,  1930  (Ex.  No.  6,  Universal) 
Central  could  become  the  owner  of  the  United  States 


Freight  stock  held  in  L.  C.  L.’s  name  by  doing  nothing 
more  than  canceling  the  “nonexistent  absolute  indebted¬ 
ness”  from  L.  C.  L.  to  Merchants  Despatch.  Here  again, 
the  Trial  Examiner  refers  to  the  indebtedness  shown  in 
such  agreement  as  non-existant,  and  in  so  doing  contradicts 
the  express  provisions  of  such  agreement.  Such  conclusion 
further  contradicts  the  express  terms  of  such  agreement 
in  that  such  agreement  expressly  provides  an  option  by 
which  Merchants  Despatch  might  purchase  such  stock  from 
L.  C.  L.,  but  there  is  no  provision  in  such  agreement 
1165  that  New  York  Central  could  become  the  owner  of 
such  stock  by  canceling  the  indebtedness  owing  to 
Merchants  Despatch  by  L.  C.  L. 

In  addition  to  the  foregoing,  it  must  be  remembered  that 
while  Section  11  of  the  Freight  Forwarders  Act  (Part  IV 
of  Interstate  Commerce  Act)  (Title  49,  Sec.  1011,  F.  C.  A.) 
does  not  prohibit  a  railroad  from  acquiring  control  of  a 
freight  forwarder,  the  right  to  do  so  is  subject  to  the  pro¬ 
visions  of  Section  5  of  Part  I  of  the  Interstate  Commerce 
Act,  (Title  49,  Sec.  5,  F.  C.  A.)  which  requires  that  author¬ 
ity  so  to  do  shall  be  first  obtained  from  the  Interstate 
Commerce  Commission.  In  view  of  such  provision,  there 
can  be  no  doubt  that  before  such  stock  of  United  Sstates 
Freight  Company  owned  bv  Linden  and  trusteed  to  Mr. 
Meyer,  could  be  transferred  to  New  York  Central  Railroad, 
the  authority  of  the  Interstate  Commerce  Commission 
would  have  to  be  obtained. 

Universal  further  excepts  to  the  unjustified  statement 
by  the  Examiner  in  Finding  No.  8  that  such  agreement  was 
merely  a  “device  used  by  Central  to  conceal  its  ownership 
of  United  States  Freight  stock  and  thus  prevent  discovery 
of  any  violation  by  Central  of  the  Panama  Canal  Act.” 
There  is  no  evidence  in  the  record  to  support  this  obvi¬ 
ously  unfair  conclusion.  As  stated  in  our  Exception  No.  2, 
New  York  Central  arranged  for  the  purchase  of  this  stock 
in  the  manner  shown  by  the  record  for  the  purpose  of 
preventing  the  acquisition  of  control  of  United  States 
Freight  Company  by  a  competitor  railroad,  and  not  for 
the  purpose  of  acquiring  any  control  for  itself,  and  all  of 
the  evidence  in  the  record  conclusively  supports  such  fact. 
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In  accomplishing  snch  purpose,  New  York  Central  did  not 
desire  to  violate  the  provisions  of  the  Panama  Canal  Act, 
and  in  order  to  avoid  any  such  violation,  the  matter  was 
handled  in  the  manner  provided  in  such  agreement.  The 
record  contains  no  evidence  of  concealment  nor  of  any 
belief  or  thought  on  the  part  of  New  York  Central,  Mer¬ 
chants  Despatch  or  L.  C.  L.  that  the  acquisition  of  such 
stock  in  the  manner  prescribed  by  such  agreement,  would 
constitute  a  violation  of  the  Panama  Canal  Act.  The  whole 
purpose  of  the  agreement  was  to  avoid  a  violation  of  such 
Act  and  to  accomplish  the  primary  purpose  above  men¬ 
tioned  in  a  legal  and  proper  manner. 

1166  The  Trial  Examiner  has  sought  to  overcome  the 
manifest  insufficiency  of  the  evidence,  both  competent 
and  incompetent,  to  support  his  ultimate  conclusions,  by 
indulging  in  imputations  of  bad  faith,  fraud  and  improper 
conduct  on  the  part  of  New  York  Central  and  the  various 
other  parties  to  the  several  agreements  (Exhibits  Nos.  6,  7, 
8, 9  and  10,  Universal),  in  an  effort  to  create  the  impression 
that  Universal  should  be  contrued  to  be  an  employer  under 
the  Act  on  the  suspicion  of  the  Trial  Examiner  that  all 
wa^  not  open  and  above  board  in  such  stock  transactions. 
We  earnestly  insist  that  such  is  not  the  proper  basis  for 
the  determination  of  the  issues  involved  in  this  proceeding 
and  that  such  conclusion  of  the  Trial  Examiner  in  his 
Finding  No.  8  and  similar  conclusions  in  other  findings 
to  which  we  shall  hereafter  refer,  are  manifestly  improper 
and  uncalled  for. 


Exception  No.  8 

Universal  excepts  to  Finding  No.  9  for  the  reason  that 
such  finding  is  incomplete  in  that  while  such  finding  is 
correct  as  far  as  it  goes,  it  fails  to  recite  the  circumstances 
under  which  Mr.  Melius  became  President  and  Director 
of  United  States  Freight  Company  and  its  subsidiaries,  or 
to  show  that  before  he  accepted  such  position  with  United 
States  Freight  Company  and  its  subsidiaries  he  severed  all 
of  his  connections  with  New  York  Central.  The  obvious 
purpose  of  the  reference  in  such  finding  to  Mr.  Melius’ 
previous  employment  by  New  York  Central,  is  to  create 
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the  inference  that  he  became  President  and  Director  of 
Freight  Company  and  its  subsidiaries  because  of  his  pre¬ 
vious  connection  with  New  York  Central.  The  evidence 
clearly  shows  that  such  is  not  the  case,  but  that,  instead, 
he  was  selected  for  such  position  by  the  directors  of  United 
States  Freight  Company  because  of  his  experience  and 
ability  in  the  transportation  business,  and  that  New  York 
Central  had  nothing  whatever  to  do  with  his  selection. 
(Tr.,  99,  100,  101,  102.) 

Exception  No.  9 

Universal  excepts  to  Finding  No.  10  insofar  as  such 
finding  recites  that  “in  the  early  part  of  1932,  there  was 
a  more  or  less  general  belief  that  Central  was  the  owner 
of  L.  C.  L.”  This  is  merely  another  conclusion  on 
1167  the  part  of  the  Trial  Examiner  which  has  no  support 
whatever  in  the  testimony  and  which  is  apparently 
injected  into  the  finding  for  the  purpose  of  lending  support 
to  the  idea  that  prior  to  such  time  the  arrangement  between 
L.  C.  L.  and  Merchants  Despatch,  as  evidenced  by  the 
agreement  of  February  1,  1930,  was  kept  secret,  and  for 
the  purpose  of  creating  an  inference  that  L.  C.  L.  desired 
to  get  out  of  the  picture  because  there  was  something  im¬ 
proper  in  the  arrangement.  The  evidence  shows  (Tr.,  396, 
397)  that  L.  C.  L.  desired  to  be  relieved  of  the  obligation 
of  approximately  $15,000,000  under  the  terms  of  such 
agreement  in  view  of  the  fact  that  the  market  price  of  the 
stock  had  gone  down  very  greatly. 

Exception  No.  10 

Universal  excepts  to  Finding  No.  12  for  the  reason  that 
there  is  no  evidence  to  support  the  conclusion  of  the  Trial 
Examiner  that  the  true  or  beneficial  owner  of  the  stock  of 
Linden  was  New  York  Central  Railroad,  and  for  the  fur¬ 
ther  reason  that,  regardless  of  who  owned  the  stock  of 
Linden,  so  long  as  the  officers  of  Linden  had  the  power  to 
vote  the  United  States  Freight  Company  stock  owned  by 
Linden  and  were  not  under  the  domination  or  control  of 
New  York  Central  in  the  exercise  of  such  voting  powers, 
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there  was  no  control  of  Freight  Company  or  its  subsidiary, 
Universal,  by  New  York  Central. 

Exception  No.  11 

Universal  excepts  to  the  use  of  the  word  “so-called” 
in  Finding  No.  13  in  referring  to  the  indebtedness 
owing  by  L.  C.  L.  to  Merchants  Despatch  under  the  agree¬ 
ment  of  February  1,  1930,  and  the  payment  of  which,  in 
accordance  with  the  provisions  of  the  agreement  of  April 
1,  1932,  was  assumed  by  Linden.  Notwithstanding  the  fact 
that  Linden  had  the  privilege  under  such  contract  of  pay¬ 
ing  such  indebtedness  by  the  surrender  of  the  collateral 
securing  the  same  (a  provision  which  is  by  no  means 
uncommon  in  collateral  agreements),  the  existence  of  such 
indebtedness  pending  the  exercise  of  such  privilege,  is 
definitely  established  by  the  provisions  of  such  agreement. 

Exception  No.  12 

1168  Universal  excepts  to  Finding  No.  14  on  the  same 
ground  set  out  in  Exception  No.  11,  in  respect  of  the 
use  of  the  word  “so-called”  in  referring  to  the  indebted¬ 
ness  owing  by  L.  C.  L.  to  Merchants  Despatch  under  the 
agreement  of  February  1,  1930.  It  further  excepts  to  the 
conclusions  of  fact  therein  set  forth  for  the  reason  that 
regardless  of  the  subsequent  decrease  of  the  market  price 
of  the  shares  of  Freight  Company  which  collaterally  se¬ 
cured  the  loan  from  Merchants  Despatch  to  L.  C.  L.  under 
the  terms  of  the  agreement  of  February  1,  1930,  there  is 
no  evidence  that  the  money  so  loaned  was  not  used  in 
accordance  with  the  provisions  of  such  agreement  and  that 
at  the  time  such  shares  were  purchased,  the  prices  paid 
therefor  were  not  the  prevailing  market  prices.  It  further 
excepts  to  the  inference  contained  in  said  finding  that  at 
the  time  said  stock  of  United  States  Freight  Company 
was  transferred  to  Linden  by  L.  C.  L.  and  Linden  assumed 
such  indebtedness  owing  by  L.  C.  L.  to  Merchants  Despatch, 
the  market  value  of  such  stock  so  transferred  to  Linden 
was  inadequate  to  support  such  indebtedness  which  Linden 
so  assumed,  for  the  reason  that  under  the  provisions  of 
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such  contract  of  February  1, 1930,  Linden  bad  the  privilege 
of  satisfying  such  indebtedness  so  assumed  by  the  transfer 
and  delivery  to  Merchants  Despatch  of  such  stock.  In  other 
words,  under  the  provisions  of  said  agreement  of  February 
1,  1930,  Linden  was  fully  protected  against  loss  in  connec¬ 
tion  with  its  assumption  of  such  indebtedness. 


Exception  No.  13 

Universal  excepts  to  the  conclusions  and  statements  of 
the  Trial  Examiner  in  Finding  No.  15  to  the  effect  “that 
there  was  no  intention  and  the  agreement  has  not  been 
construed  by  the  parties  to  create  any  or  such  absolute 
indebtedness  on  the  part  of  Linden  and  Linden  did  not  in 
fact  incur  any  such  absolute  indebtedness,”  and  that  “in 
any  event,  any  assumption  of  an  absolute  inebtedness  by 
Linden  to  Merchants  Despatch  was  meaningless  and  of  no 
value  whatsoever,  since  Linden  had  no  assets  and  trans¬ 
acted  no  business.”  Notwithstanding  the  fact  that  under 
the  terms  of  the  agreement  of  February  1,  1930,  L.  C.  L. 

had  provided  a  method  by  which  it  could  protect  itself 
1169  against  loss  in  the  event  the  market  price  of  the 
Freight  Company  stock  decreased,  which  protection 
inured  to  Linden  upon  its  assumption  of  the  rights  and 
obligations  of  L.  C.  L.  under  the  agreement  of  April  1, 
1932,  the  fact  still  remains  that  unless  and  until  L.  C.  L.  or 
Linden  availed  itself  of  such  privilege,  such  indebtedness 
definitely  existed.  The  existence  of  such  protective  provision 
was  not  in  any  manner  inconsistent  with  the  existence  of 
such  indebtedness,  nor  can  it  be  successfully  contended  that 
the  assumption  of  the  rights  and  obligations  of  L.  C.  L. 
under  the  agreement  of  February  1,  1930,  by  Linden,  was 
meaningless  and  of  no  value  whatsoever.  Universal  further 
excepts  to  the  conclusion  of  the  Trial  Examiner  as  to  the 
intention  of  the  parties  and  the  construction  of  such  agree¬ 
ment  by  the  parties,  for  the  reason  that  the  contract  speaks 
for  itself  and  no  evidence  of  intention  or  construction  is 
competent  for  the  purpose  of  varying  its  terms. 

For  the  reasons  just  assigned,  Universal  further  excepts 
to  the  reference  on  the  part  of  the  Trial  Examiner  to  such 
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indebtedness  as  “a  non-existent  or  worthless  absolute  in¬ 
debtedness  from  Linden  to  Merchants  Despatch/’  Uni¬ 
versal  further  excepts  to  the  conclusion  contained  in  said 
Finding  No.  15  to  the  effect  that  under  the  agreement  of 
February  1,  1930,  Central,  through  Merchants  Despatch, 
could  become  the  owner  of  such  Freight  Company  stock 
held  in  Linden’s  name  by  doing  nothing  more  than  cancel¬ 
ing  the  indebtedness  from  Linden  to  Merchants  Despatch. 
The  terms  of  such  agreement  of  February  1,  1930,  provide 
an  option  to  Merchants  Despatch  to  acquire  the  stock  so 
owned  by  Linden,  and  the  method  of  exercising  such 
option,  but  unless  and  until  Merchants  Despatch  so  exer¬ 
cised  such  option  in  the  manner  therein  provided,  Linden 
remained  the  owner  of  such  stock  and  exercised  all  rights 
and  voting  privileges  in  respect  thereof.  There  is  no  evi¬ 
dence  in  the  record  to  the  effect  that  Merchants  Despatch 
ever  exercised  or  intended  to  exercise  such  option.  In  fact, 
as  heretofore  shown,  in  Exception  No.  4,  it  was  not  the 
intention  to  exercise  said  option  at  the  time  of  the  execu¬ 
tion  of  such  agreement  of  February  1,  1930  or  at  any 
time  in  the  future.  Again,  upon  the  execution  of  the  trust 
agreement  of  June  15,  1939  (Ex.  No.  10,  Universal)  such 
option  was  terminated,  and  since  such  time  there  has  been 
no  such  option  in  existence.  In  addition  to  the  foregoing  it 
is  respectfully  submitted  that  under  the  terms  of  the 
1170  said  successive  agreements  (Exhibits  Nos.  6,  7,  8,  9 
and  10,  Universal),  the  voting  powers  of  such  Freight 
Company  stock  never  have  been  vested  in  Central  or  any 
of  its  subsidiaries,  nor  have  they  in  any  manner  been 
exercised  by  L.  C.  L.,  Linden,  or  the  Trustee,  Mr.  Balthasar 
H.  Meyer,  in  behalf  of  New  York  Central  or  any  of  its 
subsidiaries.  Instead,  except  for  the  period  from  1929  to 
1932,  when  L.  C.  L.  secured  representation  on  the  Board 
of  Directors  of  Freight  Company,  as  mentioned  in  Excep¬ 
tion  No.  4,  such  stock  has  been  consistently  voted  by  the 
management  of  Freight  Company  in  the  same  manner  as 
all  other  stock  of  Freight  Company  was  voted,  for  direc¬ 
tors  selected  by  such  management  who  have,  at  all  times, 
operated  and  conducted  the  affairs  of  Freight  Company 
with  an  eye  single  to  its  own  interests,  welfare  and  success 
and  without  regard  to  the  effect  upon  New  York'  Central 
or  any  of  its  subsidiaries.  (Tr.,  112-14,  205-8,  657-664.) 
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Exception  No.  14 

Universal  excepts  to  the  conclusions  of  the  Examiner  in 
Finding  No.  16  for  the  reason  that  there  is  nothing  in  the 
record  to  show  that  New  York  Central  was  the  real  owner 
of  the  Freight  Company  stock  so  held  by  Linden  and 
pledged  by  it  to  Merchants  Despatch  (and  subsequently 
to  Securities  Corporation)  for  the  payment  of  the  indebted¬ 
ness  which  Linden  assumed  by  the  agreement  of  April  1, 
1932. 

Exception  No.  15 

Universal  excepts  to  the  conclusions  of  the  Trial  Exam¬ 
iner  in  his  Finding  No.  17  for  the  reasons,  as  hereinbefore 
discussed,  that  there  is  no  evidence  in  the  record  that  Lin¬ 
den’s  function  has  been  to  serve  as  record  holder  of  such 
Freight  Company  stock  for  and  on  behalf  of  New  York 
Central,  and  that  any  such  conclusion  contradicts  the  ex¬ 
press  terms  of  such  agreements  of  February  1,  1930  and 
April  1,  1932,  (Exhibits  Nos.  6  and  7,  Universal).  It  fur¬ 
ther  excepts  to  the  conclusion  on  the  part  of  the  Trial 
Examiner  that  such  arrangement  was  made  “in  order  to 
prevent  discovery  of  any  violation  by  Central  of  the  Pan¬ 
ama  Canal  Act.”  Such  conclusion  is  uncalled  for  and  is  not 
in  any  manner  supported  by  the  evidence,  since  the 
1171  record  clearly  shows,  as  hereinbefore  discussed,  that 
such  arrangement  was  so  made  in  order  that  there 
would  be  no  violation  of  the  Panama  Canal  Act  and  not  for 
the  purpose  of  concealing  a  violation.  In  addition  thereto, 
there  is  no  evidence  in  the  record  that  the  stock  so  owned 
by  Linden  has  ever  been  used  or  voted  in  the  interest  of 
New  York  Central  or  any  of  its  subsidiaries. 

Exception  No.  16 

Universal  excepts  to  Finding  No.  21  for  the  reason  that 
the  memorandum  therein  referred  to  is  wholly  incompetent 
as  evidence  since  it  is  a  self-serving  statement  of  opinion 
on  the  part  of  one  officer  of  New  York  Central  to  another, 
which  is  clearly  contradicted  by  the  provisions  of  the  agree¬ 
ment  of  February  1,  1930,  and  for  the  further  reason  that 


Universal  is  not  bound  by  any  such  expression  of  opinion 
in  which  it  is  not  shown  to  have  concurred  and  of  which 
it  had  no  knowledge. 

Such  Finding  is  further  excepted  to  by  Universal  for 
the  reason  that  regardless  of  who,  in  the  opinion  of  Mr. 
Place,  held  said  stock,  the  uncontradicted  evidence  shows 
that  the  voting  rights  thereunder  (upon  which  the  claim 
of  control  by  Central  is  predicated),  were  never  exercised 
by  New  York  Central  or  any  of  its  subsidiaries  or  in  its  or 
their  behalf.  Universal  further  excepts  to  such  conclusion 
of  fact  since  the  question  of  control  of  U.  S.  Freight  Com¬ 
pany  and  its  subsidiary,  Universal,  is  necessarily  confined 
to  the  period  beginning  July  1, 1939,  when  the  Railroad  Un¬ 
employment  Insurance  Act  became  effective. 

Exception  No.  17 

Universal  excepts  to  that  portion  of  Finding  No.  23 
which  is  to  the  effect  that  15,200  shares  of  Freight  Com¬ 
pany  stock  were  sold  “for  the  purpose  of  reducing  Cen¬ 
tral’s  ownership  of  United  States  Freight  stock  below  50% 
of  the  total  shares  outstanding.”  There  is  no  evidence  in 
the  record  that  Central  ever  owned  such  stock.  Instead, 
Exhibits  Nos.  6,  7,  8,  9  and  10  (Universal)  conclusively 
show  that  such  stock  has  at  all  times  been  owned,  first  by 
L.C.L.  Corporation  and  then  by  Linden.  In  addition  there¬ 
to,  the  record  shows  (Tr.,  497)  that  the  reason  for  the  sale 
of  the  15,200  shares  of  Freight  Company  stock  by 
1172  Linden  was  that  the  directors  of  Linden  wanted  to  re- 
i  duce  the  indebtedness,  if  possible,  and  that  the  only 
way  they  could  do  it  was  by  selling  some  of  the  stock.  The 
record  further  shows  (Tr.,  498-499)  that  the  proposal  to 
sell  such  stock  originated  with  Mr.  John  R.  Douglas,  Pre¬ 
sident  of  Linden,  and  that  the  reason  for  such  sale  was 
that  the  Board  of  Directors  of  Linden  felt  that  the  market 
looked  good  for  a  sale  of  a  substantial  block  of  the  stock 
and  that  with  such  in  mind  and  pursuant  to  the  provisions 
of  the  agreement  of  February  1,  1930  (Ex.  No.  6,  Univer¬ 
sal)  he  secured  the  approval  of  Mr.  Masefield  of  the 
Securities  Corporation  of  New  York  Central  for  the  making 
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of  such  sale  and  that  the  same  was  accordingly  made. 
While  it  is  true  that  the  directors  of  Linden  and  Mr.  Doug¬ 
las  had  as  an  additional  reason  for  such  sale  a  desire  to 
reduce  Linden’s  holdings  of  Freight  Company  stock  to  less 
than  50%  in  order  to  obviate  any  question  of  actual  control 
of  United  States  Freight  Company  by  Linden  (Tr.,  500, 
501),  such  was  not  the  primary  reason.  There  is  no  tes¬ 
timony  in  the  record  that  such  stock  was  so  sold  to  reduce 
New  York  Central’s  ownership  of  Freight  Company  stock 
below  50%,  nor  is  there  any  testimony  in  the  record  that 
New  York  Central  has  ever  owned  any  of  Freight  Com¬ 
pany’s  stock. 

Exception  No.  18 

Universal  excepts  to  Finding  No.  24  for  the  reason  that 
the  conclusion  of  the  Interstate  Commerce  Commission  in 
the  Freight  Forwarding  Investigation,  as  therein  set  out, 
is  wholly  incompetent  as  evidence  in  this  proceeding  in 
that  it  merely  shows  the  opinion  and  decision  of  the  Inter¬ 
state  Commerce  Commission  upon  such  facts  as  were  sub¬ 
mitted  to  such  Commission  in  such  investigation.  Such 
investigation  was  not  instituted  for  the  purpose  of  deter¬ 
mining  whether  Freight  Company  or  Universal  was  con¬ 
trolled  by  New  York  Central  Railroad  under  the  provisions 
of  the  Railroad  Unemployment  Insurance  Act,  and  Univer¬ 
sal  was  not  a  party  to  the  same.  (Tr.  271.)  The  utmost 
which  can  be  said  for  such  determination  on  the  part  of 
the  Interstate  Commerce  Commission  is  that  upon  the  basis 
of  the  evidence  which  was  submitted  to  the  Commission  in 
such  investigation  the  Commission  made  the  finding 
1173  which  is  quoted  in  such  Finding  No.  24,  but  whether 
such  Commission  would  make  a  similar  finding  on  the 
basis  of  the  competent  evidence  submitted  in  this  proceed¬ 
ing  is  an  entirely  different  question.  In  fact,  as  shown  by 
Exhibit  No.  11  (Universal),  Division  5  of  the  Interstate 
Commerce  Commission  decided  that  in  view  of  the  execu¬ 
tion  of  the  trust  agreement  of  June  15,  1939  (Exhibit  No. 
10,  Universal),  such  control  no  longer  exists. 

Universal  also  excepts  to  such  Finding  No.  24  for  the 
reason  that  under  the  provisions  of  the  Railroad  Unem- 
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ployment  Insurance  Act  the  question  of  control  is  limited 
to  the  period  beginning  July  1, 1939,  when  such  Act  became 
effective,  which  was  after  the  execution  of  such  trust  agree¬ 
ment  on  June  15,  1939.  (Exhibit  No.  10,  Universal.)  That 
the  execution  of  such  trust  agreement  materially  changed 
the  situation,  regardless  of  what  it  previously  may  have 
been,  is  demonstrated  by  the  fact  that  the  opinion  of  the 
General  Counsel  (Exhibit  No.  3,  Board),  and  which  was 
approved  by  the  Board  in  its  Order  No.  39-548  of  August 
24,  1939,  clearly  states  that  “there  is  some  question 
whether  Universal  has  been  under  ‘carrier ’  control  since 
June  15,  1939.” 


Exception  No.  19 

Universal  excepts  to  Finding  No.  25  in  whole  and  in  part 
for  the  reasons  that  such  Finding  apparently  seeks  to  leave 
the  impression  that  the  decision  of  the  Interstate  Commerce 
Commission  in  the  Freight  Forwarding  Investigation  re¬ 
quired  Mr.  Healey  to  terminate  his  directorship  in  United 
States  Freight  Company.  As  the  evidence  clearly  shows 
(Tr.  95,  96),  Mr.  Healey  was  first  elected  a  director  of 
United  States  Freight  Company  in  1930,  some  two  years 
before  he  became  connected  with  New  York  Central  Rail¬ 
road,  and  at  the  time  of  his  original  selection  there  was  no 
knowledge  on  the  part  of  the  directors  of  United  States 
Freight  or  of  Mr.  Healey  that  he  would  be  connected  sub¬ 
sequently  with  New  York  Central.  Such  record  shows  that 
upon  his  selection  as  Assistant  General  Solicitor  of  New 
York  Central  in  December,  1932,  it  was  the  considered 
opinion  of  the  Board  of  Directors  of  United  States  Freight 
and  of  the  officials  of  New  York  Central  that  such  selection 
did  not  necessitate  his  resignation  as  a  director  of  Freight 
Company  and,  as  a  result,  he  continued  on  the  Board 
1174  of  Freight  Company  until  April,  1939.  (Tr.,  96.)  Prior 
to  the  meeting  of  stockholders  in  April,  1939,  Mr. 
Healey  personally  requested  that  he  not  be  re-elected  as  a 
director  of  United  States  Freight  Company  and  this  request 
on  his  part  was  observed.  (Tr.,  96,  97.)  This  was  the  only 
instance  in  which  a  director  of  United  States  Freight  served 
as  such  concurrently  with  his  service  as  an  officer  or  direc- 
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tor  of  New  York  Central  or  any  *of  its  subsidiaries.  (Tr., 
98.)  There  is  no  evidence  in  the  record  that  Mr.  Healey 
at  any  time  while  he  was  a  director  of  United  States  Freight 
Company  ever  sought  in  any  manner  to  discriminate  in 
favor  of  New  York  Central  or  any  of  its  subsidiaries.  The 
evidence  is  uncontradicted  that  in  the  management  of 
Freight  Company  and  Universal  their  boards  of  directors 
and  officers  acted  only  in  the  interest  of  Freight  Company 
and  Universal,  regardless  of  the  effect  upon  New  York 
Central  or  on  any  other  outside  company  or  corporation. 
(Tr.,  112-14,  205-8,  657-64.) 

Universal  further  excepts  to  such  Finding  No.  25  for 
the  reason  that  the  period  of  Mr.  Healey’s  service  as  a 
director  of  United  States  Freight  Company  terminated  in 
April,  1939,  before  the  Railroad  Unemployment  Insurance 
Act  went  into  effect. 

Universal  further  excepts  to  the  statement  in  Finding 
No.  25  that  Mr.  Melius,  President  of  United  States  Freight 
and  of  Universal,  resigned  as  director  in  Merchants  De¬ 
spatch,  Troy  Union  Railroad  Company  and  the  Lake  Erie 
&  Eastern  Railway  Company,  on  December  17,  1936,  for 
the  reason  that  it  has  been  unable  to  find  any  testimony  in 
the  record  to  this  effect. 

Exception  No.  20 

Universal  excepts  to  Finding  No.  30  for  the  reason  that 
the  facts  therein  stated  while  true,  are  entirely  irrelevant 
to  the  issue  of  control  and  do  not  have  any  probative  value 
whatever  on  the  question  of  control. 

Exception  No.  21 

Universal  excepts  to  Finding  No.  32  insofar  as  the  same 
asserts  that  Mr.  Meyer  during  his  trusteeship  “has  never 
been  consulted  by  the  officers  of  Universal  on  any 
1175  matters  of  policy.”  The  record  shows  that  in  his 
capacity  as  such  trustee  he  has  been  repeatedly  con¬ 
sulted  by  various  officers  of  United  States  Freight  Com¬ 
pany  and  of  Universal  with  regard  to  the  policies  of  such 
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companies,  and  such  statement  in  such  Finding  No.  32  is 
clearly  erroneous.  (Tr.,  149,  150,  151,  220,  221,  224,  238, 
245,  246,  247,  248.) 

Universal  further  excepts  to  the  inference  in  said  Find¬ 
ing  No.  32  that  the  execution  of  the  Trust  Indenture  on 
June  15,  1939  (Ex.  10,  Universal)  did  not  serve  to  termi¬ 
nate  the  alleged  control  of  Freight  Company  by  New  York 
Central  existing  prior  to  such  date,  because  “the  same  in¬ 
dividuals  who  were  directors  and  officers  of  United  States 
Freight  and  Universal  prior  to  the  Trust  Indenture  con¬ 
tinued  to  be  directors  and  officers  after  the  Indenture.” 
The  record  clearly  shows  (Tr.,  80-112)  that  with  the  ex¬ 
ception  of  such  changes  as  were  necessitated  by  deaths 
and  other  matters  having  no  relation  to  the  issues  herein, 
the  same  officers  and  directors  of  United  States  Freight 
Company  and  Universal  continued  to  operate  such  com¬ 
panies  from  1925  (when  such  companies  were  originally 
organized),  down  to  the  present  time,  and  that  through¬ 
out  such  entire  period  of  time  such  officers  and  directors 
have  consistently  followed  the  policy  of  acting  for  the  best 
welfare  and  interest  of  said  companies  and  have  not  per¬ 
mitted  New  York  Central  or  its  subsidiaries  or  any  other 
outside  interests  to  affect  or  influence  this  purpose  in  any 
manner  whatsoever.  (Tr.,  112-14,  122-5,  205-8,  657-64.) 

Consequently,  there  was  no  occasion  for  changing  the 
management  of  United  States  Freight  Company  or  Uni¬ 
versal  after  the  execution  of  such  trust  agreement. 


Exception  No.  22 

Universal  excepts  to  the  several  findings  and  conclusions 
contained  in  Finding  No.  33.  As  heretofore  shown,  Cen¬ 
tral  never  has  been  the  owner  of  any  stock  of  Linden,  nor 
was  it  “both  the  creator  and  sole  beneficiary  of  the  trust” 
under  the  Trust  Agreement  of  June  15,  1939.  Such  Trust 
Agreement  shows  upon  its  face  the  purpose  for  which 
1176  Freight  Company  stock  was  trusteed  and  the  voting 
powers  under  such  stock  vested  in  the  Trustee,  and 
such  conclusions  on  the  part  of  the  Trial  Examiner  in  such 
Finding  are  clearly  contradicted  by  the  provisions  of  such 
Trust  Agreement. 
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There  is  no  merit  in  the  conclusion  of  the  Trial  Ex¬ 
aminer  in  such  Finding  to  the  effect  that  Central  can  ter¬ 
minate  such  trust  at  will  or  that  the  execution  of  such 
Trust  Agreement  “resulted  in  its  retention  of  the  same 
power  to  control  United  States  Freight  and  Universal  as 
it  had  had  before  the  Trust  Indenture.’ ’  There  is  no 
evidence  in  the  record  that  it  has  ever  had  the  power  to 
control  United  States  Freight  and  Universal  either  before 
or  since  the  execution  of  such  Trust  Indenture.  As  here¬ 
tofore  shown,  the  option  of  purchasing  such  shares  of 
stock,  originally  owned  by  L.C.L.  and  subsequently  by 
Linden,  was  vested  in  Merchants  Despatch  and  subsequent¬ 
ly  in  Securities  Corporation  of  New  York  Central,  but 
until  such  option  was  exercised  in  the  manner  in  said 
agreements  provided,  the  powrer  to  vote  such  stock  was 
vested  in  L.C.L.  and  Linden  respectively.  Unless  and  until 
such  option  were  so  exercised,  there  wrould  be  no  power  on 
the  part  of  either  Merchants  Despatch  or  Securities  Cor¬ 
poration  to  control  Freight  Company  or  Universal.  Like¬ 
wise,  since  the  execution  of  such  Trust  Agreement  of  June 
15,  1939,  the  power  to  vote  such  shares  of  stock  has  been 
vested  exclusively  in  the  trustee,  Mr.  Balthasar  H.  Meyer 
and,  consequently,  any  powrer  to  control  United  States 
Freight  Company  or  Universal  arising  out  of  the  voting 
powers  attached  to  such  stock,  has  been  vested  exclusive¬ 
ly  in  such  trustee,  free  of  any  suggestion  or  influence  of 
any  kind  on  the  part  of  Linden,  Securities  Corporation, 
New*  York  Central,  or  any  of  their  subsidiaries  or  any 
officer  or  officers  of  any  of  such  companies.  Hence  it  is 
clear  that  there  could  be  no  retention  of  a  power  which 
never  existed  and  that  such  Finding  No.  33  is  clearly  erro¬ 
neous  in  this  respect. 

While  it  is  true  that  the  sixth  clause  of  such  Trust 
Agreement  of  June  15th,  1939,  provides  that  when  and  if 
the  objections  of  the  Interstate  Commerce  Commission  or 
any  other  duly  constituted  governmental  authority  to  the 
holding  of  the  deposited  stock  are  obviated  by  reason  of 
statutory  enactment,  the  decision  of  a  court  of  competent 
jurisdiction,  or  changed  circumstances,  the  trustee 
1177  shall  deliver  such  certificates  of  stock  to  Securities 
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Corporation  upon  request,  the  agreement  does  not  give 
Securities  Corporation  the  exclusive  right  to  determine 
such  eventualities.  In  addition,  as  heretofore  mentioned 
in  Exception  No.  7,  it  must  be  remembered  that  under 
Section  11  of  Part  IV  and  Section  5  of  Part  I  of  the  Inter¬ 
state  Commerce  Act  (Title  49,  Sections  1011  and  5,  F.C.A.), 
such  shares  of  stock  cannot  be  acquired  by  New  York  Cen¬ 
tral  unless  the  consent  and  approval  of  the  Interstate 
Commerce  Commission  so  to  do  is  first  obtained,  and  there 
is  no  assurance  that  such  consent  and  approval  would  be 
given.  The  testimony  of  Mr.  Jacob  Aronson,  Vice-Presi¬ 
dent  of  New  York  Central  (Tr.,  339),  is  to  the  effect  that 
New  York  Central  has  no  thought  of  seeking  to  terminate 
the  trust  because  of  the  enactment  of  the  Freight  For¬ 
warder  Act;  that  there  is  no  reason  to  terminate  it;  nor 
has  any  suggestion  been  made  that  it  be  terminated.  There¬ 
fore,  unless  and  until  all  such  prerequisites  to  its  termina¬ 
tion  are  met,  and  such  Trust  Agreement  is  so  terminated, 
the  Trustee  will  continue  to  vote  such  stock  as  in  his  judg¬ 
ment  “will  serve  the  best  interests  of  the  United  States 
Freight  Company  and  will  tend  to  secure  safe  and  prudent 
management  of  the  affairs  and  business  of  such  corpora¬ 
tions,  such  action  by  the  trustee  to  be  free  from  any  partici¬ 
pation  in  or  control  or  suggestion  by  Securities  or  Linden 
or  by  any  officer  or  director  of  either  thereof  or  by  any 
corporation  affiliated  with  Securities  or  Linden  or  by  any 
officer  or  director  of  any  such  corporation.”  (Ex.  No.  10, 
Universal,  third  clause.)  In  addition  to  this,  the  uncon¬ 
tradicted  testimony  of  Mr.  Balthasar  H.  Meyer,  the  trus¬ 
tee,  is  that  since  he  has  accepted  the  duties  of  trustee,  there 
has  been  no  interference  or  suggestion  or  attempt  to 
exercise  any  control  or  to  make  any  suggestion  to  him, 
insofar  as  the  operations  of  United  States  Freight  Com¬ 
pany  or  Universal  or  any  of  their  affiliates  are  concerned, 
by  any  officer,  director,  or  representative  of  New  York 
Central  or  of  Securities  Corporation  or  of  Linden,  or  any 
other  affiliate  or  subsidiary  of  any  of  those  companies; 
that  he  has,  to  the  best  of  his  knowledge  and  ability,  car¬ 
ried  out  all  of  the  terms  of  the  Trust  Agreement  so  far  as 
it  gave  any  duties,  powers  or  rights  to  him;  and  that  at 
all  times  he  has  acted  in  the  interest  of  United  States 
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Freight  Company  and  considered  what  is  good  for 
1178  such  company;  that  he  has  always  supposed  he  had 
the  sole  right  to  vote  the  stock  and  has  voted  it,  and 
nobody  else  has  made  a  claim  to  him  of  the  right  to  vote 
such  stock  or  expressed  a  desire  to  vote  it.  (Tr.,  223,  238, 
265,  266,  267,  293,  294.) 

Universal  further  excepts  to  the  conclusion  in  said 
Finding  No.  33  that  “Linden  incurred  no  absolute  in¬ 
debtedness  under  that  agreement”  (Ex.  No.  6,  Universal) 
“and  in  any  event  any  such  indebtedness  was  worthless 
and  of  no  value  whatsoever.”  These  conclusions  have 
been  discussed  heretofore  in  Exception  No.  13  and  refer¬ 
ence  is  made  to  such  exception  for  the  basis  of  this  excep¬ 
tion  to  the  similar  conclusions  in  such  Finding  No.  33. 

Exception  No.  23 

Universal  excepts  to  Finding  No.  34  for  the  reason  that 
the  opinion  of  Mr.  Meyer,  the  Trustee,  as  to  when  the  trust 
under  the  agreement  of  June  15,  1939,  could  be  terminated, 
is  incompetent  and  improper  as  evidence  for  the  reason 
that  such  agreement  speaks  for  itself.  It  is  manifestly  im¬ 
proper  to  introduce  as  evidence  the  testimony  of  a  lay 
witness  as  to  what  construction  shall  be  given  to  the  terms 
of  a  written  contract  for  the  purpose  of  proving  what  the 
terms  of  such  contract  are. 

In  addition  to  such  reason,  there  is  the  further  reason 
that  the  Finding  clearly  misquotes  the  testimony  of  Mr. 
Mever.  On  page  253  of  the  transcript,  Mr.  Meyer  testi¬ 
fied  that  the  life  of  the  Trust  Agreement  is  contingent  upon 
the  lives  of  two  men,  Dugan  and  Douglas,  and  a  maximum 
of  ten  years,  which  he  assumed  was  binding  upon  every¬ 
body.  In  answer  to  the  question  as  to  whether  he  meant 
that  such  Trust  Indenture  could  not  be  terminated  for  a 
term  of  ten  years,  he  answered  on  page  256  of  the  tran¬ 
script,  “No,  it  could  not  be.  I  haven’t  had  occasion  to  con¬ 
sider  that,  but  my  impression  certainly  is  that  it  cannot 
be  unless  Dugan  and  Douglas,  either  or  both  of  them,  die, 
and  even  then,  it  continues,  but  I  could  not  testify  on  the 
law  of  contract.”  Notwithstanding  these  statements  on  the 


part  of  Mr.  Meyer,  the  Trial  Examiner  assumed  that 
i  Mr.  Meyer  had  testified  in  the  manner  set  out  in  Find- 
1179  ing  No.  34,  and  asked  him  the  following  question 
(Tr.,  268) : 

“Mr.  Meyer,  you  stated  that  it  was  your  opinion  that  in 
view  of  the  enactment  of  the  Freight  Forwarding  Act 
there  was  no  purpose  in  divesting  control  of  a  forwarder 
bv  a  carrier  by  railroad,  and  you  therefore  assumed  that 
your  trust  would  be  terminated  ?”  At  no  time  during  his 
examination  did  Mr.  Meyer  state  that  he  assumed  that  his 
trust  would  be  terminated.  What  Mr.  Meyer  did  state  was 
that  the  Freight  Forwarder  Act  (Part  IV  of  the  Inter¬ 
state  Commerce  Act)  had  removed  any  objections  to 
the  ownership  of  a  freight  forwarder  by  a  railroad  and 
that  so  far  as  such  situation  had  given  rise  to  the  trust, 
it  no  longer  existed  in  view  of  the  passage  of  such  Act. 
(Tr.,  268,  269,  270).  At  no  time  did  Mr.  Meyer  say  that  the 
trust  would  be  terminated  at  once. 


Exception  No.  24 

Universal  excepts  to  Finding  No.  36  and  each  part  there¬ 
of  for  the  following  reasons:  The  conclusions  which  the 
Examiner  sets  out  therein  to  the  effect  that  Central  par¬ 
ticipated  actively  in  and  directed  the  affairs  of  Universal, 
and  that  Universal  was  operated  as  an  integral  part  of 
the  Central  system,  are  not  borne  out,  or  sustained  by  the 
evidence.  In  the  first  place,  the  various  supporting  Find¬ 
ings  A  to  F,  both  inclusive,  are  based  on  incompetent 
evidence,  to  the  admission  of  which  Universal,  by  its  coun¬ 
sel,  objected  at  the  time.  In  the  next  place,  all  of  such 
occurrences  which  are  referred  to  therein,  took  place  prior 
to  the  decision  of  the  Interstate  Commerce  Commission  on 
October  11,  193S,  which  is  admitted  by  the  Examiner  in 
such  Finding.  As  asserted  repeatedly  by  Universal’s  coun¬ 
sel  in  the  conduct  of  such  hearing,  and  in  the  course  of 
these  exceptions,  the  Railroad  Unemployment  Insurance 
Act  did  not  take  effect  until  July  1,  1939,  and  the  material 
issue  in  this  proceeding  is  whether  Universal  has  been  an 
employer  within  the  terms  of  such  Act  since  July  1,  1939. 
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In  the  third  place,  all  of  the  instances  to  which  the  Exami¬ 
ner  refers  in  paragraphs  A  to  F,  both  inclusive,  of  said 
Finding  as  establishing  such  initial  conclusions,  are  mere 
circumstances  which  are  not  inconsistent  with  the  long 
1180  established  business  relations  existing  between  Uni¬ 
versal  and  New  York  Central  and  which  began  many 
years  prior  to  the  purchase  by  L.C.L.  Corporation  of  the 
controversial  stock  in  1930.  Where  two  business  firms  have 
substantial  dealings  with  each  other,  such  as  are  shown 
to  have  existed  between  Universal  and  New  York  Central 
over  a  long  period  of  years,  it  is  only  natural  and  custom¬ 
ary  for  each  of  such  firms,  in  the  course  of  their  business 
friendship,  to  do  favors  for  the  other  and  to  aid  the  other 
in  business  matters  so  long  as  the  doing  of  such  favors  or 
the  giving  of  such  aid  will  not  result  in  disadvantage  to 
itself.  Certainly,  the  doing  of  such  favors  under  such  cir¬ 
cumstances  is  a  far  cry  from  the  statement  in  Finding  No. 
36  that  Central  participated  actively  in  and  directed  the 
affairs  of  Universal,  and  that  Universal  was  operated  as 
an  integral  part  of  the  Central  system.  There  is  not  the 
slightest  evidence  of  any  direction  of  Universal’s  affairs 
by  Central.  Instead,  the  uncontradicted  evidence  on  the 
part  of  witness  after  witness,  which  the  Examiner  wholly 
ignores,  is  to  the  effect  that  Universal  was  operated  by 
its  own  directors  and  officers  as  an  independent  business 
without  any  control  whatever  of  its  affairs  by  Central  or 
any  of  its  subsidiaries.  Mr.  Leibenderfer,  who  is  Secretary 
and  General  Counsel  of  Freight  Company  and  Universal, 
and  who  has  attended  every  directors’  and  stockholders’ 
meeting  of  such  corporations  since  their  organization  in 
1925,  testified  (Tr.,  112,  113,  114)  that  no  directors,  officers 
or  officials  of  either  Freight  Company  or  Universal  have 
ever  been  selected  at  the  request  of  New  York  Central  or 
any  of  its  subsidiaries;  that  there  has  never  been  any 
demand  or  request  made  upon  the  directors  by  New  York 
Central,  its  officers,  officials  or  subsidiaries,  that  either  of 
such  corporations  do  anything;  that  the  objective  of  the 
directors  and  officers  of  Freight  Company  and  Universal 
has  at  all  times  been  to  operate  such  companies  to  the  best 
advantage  of  Freight  Company  and  its  stockholders ;  that 
in  furtherance  of  such  policy  traffic  has  been  diverted  from 
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New  York  Central  to  other  transportation  agencies  when¬ 
ever,  because  of  better  service  or  better  rates,  it  was  in  the 
interest  of  Universal  to  make  sncb  diversion.  Mr.  Leiben- 
derfer  further  testified  (Tr.,  119)  that  the  stockholders’ 
meetings  were  free  of  any  bint  or  suggestion  of  the  promo¬ 
tion  of  the  interests  of  New  York  Central.  Mr.  Leibenderfer 
further  testified  (Record,  121,  122,  123, 124,  125)  that 
1181  the  proxies  for  voting  the  Linden  stock  were  sent  in  to 
the  Proxy  Committee  by  Linden  in  every  instance 
without  any  comment  or  suggestion  by  Linden;  that  Mr. 
Leibenderfer  himself  voted  such  proxies  and  that  in  voting 
them  he  exercised  his  own  free  will  without  the  slightest 
suggestion  of  any  kind  or  nature  from  New  York  Central 
or  any  of  its  officials,  or  any  of  its  subsidiaries,  as  to  the 
manner  of  voting  the  same ;  that  in  voting  such  proxies  he 
had  no  purpose  to  serve  except  the  interest  and  welfare  of 
Freight  Company  and  Universal,  and  that  he  has  always 
voted  the  stock  to  the  best  interest  of  Freight  Company 
and  to  promote  its  welfare  and  interest ;  that  he  has  never 
been  under  the  slightest  influence  of  New  York  Central  in 
any  of  such  actions;  that  the  proxies  which  Mr.  Meyer  has 
sent  him  since  Mr.  Meyer’s  appointment  as  trustee  on  June 
15,  1939,  have  been  voted  in  the  same  manner  as  all  other 
proxies  received  by  the  management  from  other  stockhold¬ 
ers  were  voted ;  that  he  does  not  know  of  any  instance  what¬ 
ever  in  which  the  interests  of  Freight  Company  and  of  Uni- 
versal  have  not  been  paramount  in  the  decisions  and  de¬ 
terminations  of  the  directors,  officers,  officials  and  executive 
employees  of  such  companies. 

Mr.  Forgash,  President  of  Freight  Company  and  its  sub¬ 
sidiaries,  testified  (Tr.,  205,  206,  207,  208)  that  since  he 
became  President  on  September  16,  1941,  he  has  conducted 
the  affairs  of  Freight  Company  in  such  manner  as  in  his 
judgment  was  in  its  best  interest;  that  at  no  time  has  he 
ever  been  approached  by  a  representative  of  New  York 
Central  or  any  of  its  subsidiaries  or  affiliates,  nor  has  he 
engaged  in  any  conversation  with  them  concerning  the 
affairs  of  such  corporation  which  in  any  way  purported, 
by  direction  or  indirection,  to  indicate  to  him  the  manner 
of  the  exercise  of  his  judgment  in  the  handling  of  the  busi- 
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ness ;  that  there  has  never  been  any  attempt  made  to  dictate 
to  him,  directly  or  indirectly,  as  to  what  his  policy  should 
be  and  that  if  any  individual  should  so  attempt,  he  would 
resent  it  violently  and  continue  to  operate  the  affairs  to 
the  best  interests  of  the  stockholders  of  Freight  Company ; 
that  if  at  any  time  in  the  conduct  of  the  affairs  of  Freight 
Company,  any  railroad,  New  York  Central  or  any  other, 
should  fall  down  in  any  of  the  services  which  Univer- 
1182  sal  has  a  right  to  expect  as  a  shipper,  he  'would  feel 
morally  and  legally  obligated  to  divert  such  traffic  to 
the  channel  which  maintains  the  proper  standard  of  service 
necessary  to  the  interests  of  Universal’s  business  ;  that  dur¬ 
ing  all  of  his  years  of  service  as  an  assistant  to  Mr.  Melius, 
the  previous  President,  from  1934  on,  the  instructions  from 
Mr.  Melius  to  him  were  to  act  in  all  cases  in  the  best  interest 
of  Universal  and  other  subsidiaries  of  United  States 
Freight  Company. 

Again  referring  to  the  testimony  of  Mr.  Leibenderfer, 
(Tr.,  102,  103)  it  was  unequivocablv  stated  by  him  in  ex¬ 
plaining  the  manner  of  Mr.  Melius’  selection  as  President, 
that  during  the  time  he  operated  and  managed  the  company 
as  such,  he  did  not  in  any  way  seek  to  favor  New  York 
Central  against  the  interests  of  United  States  Freight  Com¬ 
pany  or  Universal  and  that  he  always  placed  the  interest 
of  Freight  Company  and  its  stockholders  in  first  place 
against  any  company,  New  York  Central  or  any  other  rail¬ 
road  company. 

Mr.  Forgash  further  stated  (Tr.,  744)  that  “there  is  not 
now,  or  ever  has  been,  any  interference  with  or  control  of 
Universal  employees  by  the  New  York  Central  or  by  any¬ 
one  acting  for  or  in  their  behalf,”  and  that  the  compensa¬ 
tion  which  is  paid  employees  of  Universal,  is  paid  entirely 
by  Universal. 

Mr.  Meyers,  the  trustee  (Tr.,  223),  in  answer  to  a  ques¬ 
tion  as  to  whether  or  not,  since  he  had  accepted  the  duties 
of  trustee,  there  had  been  any  interference  or  suggestion 
or  attempt  to  exercise  any  control  or  make  any  suggestion 
to  him  insofar  as  the  operations  of  Freight  Company  or 
Universal  were  concerned,  by  any  officer,  director  or  repre¬ 
sentative  of  New  York  Central  or  any  of  its  affiliates  or 
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subsidiaries,  answered  emphatically  “None  whatever.”  He 
further  stated  (Tr.,  223)  that  he  has  been  left  absolutely 
free  to  exercise  his  own  judgment  in  his  capacity  as  trustee 
and  that  he  has  done  so.  Again,  Mr.  Meyer  testified  (Tr., 
224,  225)  in  answer  to  a  question  as  to  whether  he  had  given 
consideration  to  the  interest  of  any  corporation  other  than 
U.  S.  Freight  and  Universal  and  their  subsidiaries,  that 
U.  S.  Freight  has  been  the  only  real  consideration  and  that 
he  wanted  to  do  everything  that  could  be  done  to  make 
1183  the  operation  a  success;  that  he  has  never  made  any 
suggestions  for  the  purpose  of  favoring  New  York 
Central  or  Securities  Corporation  or  Linden  and  that  his 
prime  motive  in  carrying  out  the  trust  was  to  cause  the 
business  to  be  conducted  in  the  most  successful  way  pos¬ 
sible  for  the  benefit  of  the  stockholders  of  U.  S.  Freight. 

Mr.  Burke,  Vice-President  of  Guaranty  Trust  Company 
in  charge  of  the  Corporate  Trust  Department,  testified 
(Tr.,  481,  482)  that  the  purpose  in  organizing  Linden 
Securities  Corporation  was  to  create  a  new  corporation 
which  would  have  the  voting  powers  of  the  stock  in  question 
separate  and  apart  from  New  York  Central  and  from  any 
of  its  subsidiaries,  so  that  Linden  could  exercise  such 
power  and  vote  such  stock  separate  and  independent  of  any 
control  of  New  York  Central  or  any  of  its  subsidiaries. 

Mr.  Douglas,  President  of  Linden  Securities  Corpora¬ 
tion,  testified  (Tr.,  507,  508)  that  following  the  acquisition 
of  such  stock  of  Freight  Company  in  1932,  Linden  was 
entitled  to  vote  the  stock  and  did  vote  it  by  proxy  in  each 
of  the  years  which  followed;  that  such  proxies  were  de¬ 
livered  to  the  management  of  United  States  Freight  Com¬ 
pany  and  were  the  same  kind  of  proxies  as  were  sent  out 
to  the  other  stockholders  of  Freight  Company;  that  this 
plan  occurred  every  year  after  Linden  became  the  owner 
of  the  stock  up  to  the  time  of  the  Trust  Agreement ;  that 
at  no  time  during  such  entire  period  did  any  officer  or 
director  or  representative  of  New  York  Central  or  Mer¬ 
chants  Despatch  or  Securities  Corporation  approach  him 
as  to  the  manner  in  which  such  proxies  should  be  issued 
or  what  should  be  done  in  connection  with  the  giving  of 
such  proxies;  that  Linden  exercised  the  entire  control  of 
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the  giving  of  such  proxies  independently  of  any  interfer¬ 
ence  or  suggestion  of  any  kind  on  the  part  of  New  York 
Central,  Merchants  Despatch,  Securities  Corporation,  or 
any  of  their  officials,  agents  or  representatives.  Again  (Tr., 
520,  521),  Mr.  Douglas  testified  that  never,  since  the  or¬ 
ganization  of  Linden  up  to  the  present  time,  has  any 
officer,  director  or  representative  of  Merchants  Despatch, 
Securities  Corporation,  New  York  Central  or  any  of  its 
subsidiaries,  endeavored,  or  attempted  in  any  manner  to 
dictate  or  control  him  or  Linden  within  his  knowledge,  in 
the  manner  in  which  he  or  it  should  exercise  control 
1184  over  such  stock  or  use  the  voting  rights  which  Linden 
had  under  it ;  that  never  during  such  entire  time  from 
the  organization  of  Linden  up  to  the  present  time,  has 
Linden  asked  for  any  representation  on  the  Board  of  Di¬ 
rectors  of  Freight  Company  or  Universal  or  any  of  their 
subsidiaries. 

Mr.  St.  John,  a  director  of  Freight  Company,  who  has 
been  one  of  its  stockholders  since  it  was  organized  in  1925, 
and  who  has  been  a  director  of  Freight  Company  from  the 
spring  of  1927  up  to  the  present  time,  and  who  regards 
himself  as  representing  a  large  number  of  stockholders  of 
Freight  Company  in  the  New  England  area,  testified  (Tr., 
657,  658,  659,  660,  661,  662,  663,  664)  that  during  the  meet¬ 
ings  of  the  directors  of  Freight  Company  which  he  has 
attended,  there  has  been  but  one  policy  and  that  has  been 
what  would  be  to  the  best  interests  of  United  States 
Freight;  that  he  knows  of  no  efforts  on  the  part  of  any 
outside  interests,  such  as  L.C.L.,  Merchants  Despatch, 
Linden,  Securities  Corporation,  or  New  York  Central,  to 
ever  endeavor  in  any  manner  to  control  the  action  of  the 
Board  of  Directors  for  its  own  interests  or  advantage; 
that  he  has  never  sat  on  a  Board  of  Directors  in  which 
the  management  was  so  completely  in  control  of  the  affairs 
of  the  corporation  as  United  States  Freight;  that  they 
have  never  made  any  decisions  other  than  what  seemed  at 
the  time  to  the  best  interest  of  United  States  Freight  and 
its  subsidiaries,  and  that  such  were  the  only  factors  which 
he  ever  considered  or  ever  heard  or  were  brought  up  for 
consideration  of  the  Board;  that  he  has  never  seen  any 
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evidence  of  any  kind  favoring  any  outside  interest  during 
his  service  on  the  Board,  and  that  each  decision  was  purely 
a  hard-boiled,  selfish  decision  as  to  where  the  best  money 
laid  for  United  States  Freight;  that  in  a  number  of  cases 
where  it  was  to  the  interest  of  United  States  Freight,  de¬ 
cisions  have  been  made  by  the  Board  which  might  have 
tread  on  the  toes  of  some  railroad;  that  the  directors  of 
United  States  Freight  were  a  pretty  hard-boiled  bunch 
when  it  came  to  dollars  and  cents  for  United  States  Freight 
Company;  that  he  has  had  occasion  to  discuss  the  affairs 
of  United  States  Freight  with  the  various  stockholders 
which  he  was  instrumental  in  bringing  into  United  States 
Freight  and  that  so  far  as  he  knows  they  have  evinced 
a  satisfaction  with  the  present  management  and  that 
1185  to  his  knowledge  there  has  been  absolutely  no  effort 
'  on  the  part  of  any  of  the  stockholders  to  displace  the 
present  management  of  United  States  Freight ;  that  he  has 
never  seen  any  effort  on  the  part  of  New  York  Central, 
Merchants  Despatch,  Securities  Corporation,  L.C.L.,  Lin¬ 
den  or  any  of  their  officers,  to  enforce  or  control  in 
any  manner  the  policies  of  United  States  Freight  or  its 
subsidiaries;  that  a  considerable  period  of  time  went  by 
before  the  directors  knew  that  L.C.L.  or  whoever  it  was, 
owned  a  larsre  block  of  stock;  that  insofar  as  the  delibera¬ 
tions  of  the  Board  were  concerned,  there  might  be  no 
such  thing  in  existence,  since  it  was  never  discussed;  that 
all  questions  of  policy  were  discussed  as  if  those  sitting 
around  the  Board  owned  “the  whole  damn  business  ”,  and 
that  there  has  been  a  very  harmonious  Board  and  he  has 
had  a  very  great  deal  of  pleasure  sitting  on  it. 

Mr.  Aronson,  Vice-President  of  New  York  Central  Rail¬ 
road'  testified  (Tr.,  331,  332,  333,  334,  335,  336)  that  after 
the  execution  of  the  Trust  Agreement  on  June  15, 1939,  Mr. 
Williamson,  as  President  of  New  York  Central,  issued  a 
memorandum  (Ex.  No.  10(a)  Universal)  to  the  various 
Vice-Presidents  of  New  York  Central  stating,  “The  pur¬ 
pose  of  this  memorandum  is  to  advise  you  of  the  Trust 
Agreement  and  of  the  fact  that,  regardless  of  the  past  re¬ 
lationship  with  the  United  States  Freight  Company,  or 
any  interpretation  or  misinterpretation  of  that  relation- 
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ship  in  the  past,  the  United  States  Freight  Company  or 
its  subsidiaires  are  not  in  any  sense  agencies  or  instru¬ 
mentalities  of  the  New  York  Central  and  cannot  be  con¬ 
trolled,  dominated  or  influenced  by  the  New  York  Central. 
Business  transactions  between  New  York  Central  on  the 
one  hand  and  United  States  Freight  or  any  of  its  subsid¬ 
iaries  on  the  other  are  to  be  conducted  just  as  similar 
transactions  with  any  other  business  or  corporation  would 
be.  There  should  be  no  action  toward  or  with  reference 
to  the  United  States  Freight  Company  or  any  of  its  sub¬ 
sidiaries  which  could  be  construed  as  inconsistent  with  the 
free  and  independent  management  of  those  companies  as 
provided  by  the  Trust  Indenture  and  the  order  of  the 
Commission.”  Mr.  Aronson  then  testified  that  such  policy 
has  been  consistently  carried  out  both  in  letter  and  in 
spirit;  that  he  is  sufficiently  familiar  with  the  organiza¬ 
tion  of  New  York  Central  to  say  that  and  know  that ; 
1186  that  Mr.  Williamson’s  instructions  are  respected  by 
all  officers  of  New  York  Central;  that  he  is  the  execu¬ 
tive  head  and  boss  of  the  company;  that  Mr.  Aronson 
know’s  the  personnel  of  New  York  Central  and  that  they 
obey  the  instructions  of  the  President ;  that  he  is  sufficient¬ 
ly  familiar  with  the  operations  of  New  York  Central  that 
if  there  had  been  any  transgression  of  any  such  instruc¬ 
tions  he  knows  he  would  have  heard  of  it.  Mr.  Aronson 
further  testified  (Tr.,  336,  337,  338)  that  the  Trust  Agree¬ 
ment  of  June  15,  1939,  (Exhibit  No.  10,  Universal)  was 
transmitted  by  Mr.  Healey  to  the  Interstate  Commerce 
Commission  and  that  receipt  of  the  same  was  acknowledged 
by  letters  from  the  Secretary  dated  June  22,  1939,  and 
from  Commissioner  Porter  dated  June  30,  1939,  showing 
that  such  copy  had  been  received  and  filed ;  that  since  such 
time  he  has  heard  of  no  further  communication  from  the 
Commission  in  connection  with  the  Freight  Forwarding 
proceeding  to  the  effect  that  New  York  Central,  in  view 
of  such  agreement  had  not  divested  itself  of  control,  or 
was  not  complying  with  the  order  of  the  Commission  in 
such  proceeding,  and  that  if  there  had  been  any  such 
question  he  was  sure  he  would  have  heard  of  it ;  that  there 
has  been  no  further  objection  on  the  part  of  the  Inter¬ 
state  Commerce  Commission  of  any  kind  unless  somebody 
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might  argue  that  its  action  in  the  Nicholson  Steamship  case 
might  be  construed  as  indicating  something,  but  that  cer¬ 
tainly  nothing  in  the  Freight  Forwarding  proceeding  or 
any  other  aspect  whatsoever  indicated  the  slightest  dis¬ 
satisfaction  or  objection  on  the  part  of  the  Interstate  Com¬ 
merce  Commission  with  the  Trust  Agreement  or  with  the 
method  used  therein  or  with  the  identity  of  the  trustee; 
that  he  is  Vice-President  of  New  York  Central  in  charge 
of  law  and  that  he  was  sure  those  things  would  come 
directly  to  his  knowledge  had  there  been  any  such  ques¬ 
tion.  In  answer  to  a  question  by  counsel  for  the  Brother¬ 
hood  (Tr.,  339)  as  to  whether  he  had  heard  any  discussion 
as  to  the  possibility  of  the  trusteeship  being  terminated 
in  light  of  the  enactment  of  the  Freight  Forwarder  Act, 
Mr.  Aronson  replied,  “We  have  no  such  thought  that  I 
have  heard  of  at  all.  No  reason  to  terminate  it.  No  sug¬ 
gestion  that  it  would  be  terminated.  The  first  suggestion 
of  that  kind  was  this  afternoon.  The  testimony  this  after¬ 
noon  on  your  questions.  That  hadn’t  occurred  to  us  be¬ 
fore.” 

1187  In  addition  to  the  above  and  foregoing  testimony  to 
which  we  have  referred,  the  entire  testimony  of  the 
witnesses,  Mr.  Leibenderfer,  Mr.  Forgash  and  Mr. 
Lawrence,  describing  the  operations  of  Universal  Carload¬ 
ing  &  Distributing  Company,  Inc.,  in  the  conduct  of  its 
freight  forwarding  business,  conclusively  show  that  it  is 
an  entirely  separate,  independent  business  which  uses  the 
services  of  New  York  Central  and  other  railroads,  trucking 
companies  and  transportation  companies  to  the  extent, 
and  only  so  long  as,  they  serve  its  purposes  in  providing 
the  prompt  and  efficient  transportation  service  which  it 
needs  in  the  conduct  of  its  freight  forwarding  business. 
This  fact  is  brought  out  repeatedly  in  the  testimony  of 
such  witnesses  and  time  and  space  do  not  permit  record 
references.  In  pursuing  such  policies,  it  is  shown  by  the 
testimony  of  such  witnesses  that  Universal  has  not  hesi¬ 
tated  to  divert  traffic  from  New  York  Central  to  other 
railroads  or  to  trucking  companies  whenever,  by  so  doing, 
the  service  afforded  its  customers  would  be  improved  or 
equally  efficient  service  would  be  secured  at  lower  cost. 


That  it  has  been  operated  as  a  business  entirely  separate 
and  apart  from  the  New  York  Central  Railroad  and  its 
subsidiaries,  is  so  apparent  from  the  testimony  given  in 
this  case  that  any  conclusion  to  the  contrary  can  result 
only  from  a  fixed  purpose  to  ignore  and  disregard  the 
plain  import  of  all  of  the  testimony  submitted  at  such 
hearing.  It  is  such  a  purpose  which  is  exhibited  by  the 
Trial  Examiner  in  reaching  the  conclusions  that  New  York 
Central  participated  actively  in  and  directed  the  affairs 
of  Universal,  and  that  Universal  was  operated  as  an  in¬ 
tegral  part  of  the  New  York  Central  System. 


Exception  No.  25 

Universal  excepts  to  the  implication  contained  in  Find¬ 
ing  No.  37  to  the  effect  that  favoritism  is  being  shown  New 
York  Central  Railroad  by  Universal  in  routing  a  substan¬ 
tial  amount  of  its  shipments  over  such  railroad.  As  has 
been  shown  heretofore,  the  development  of  the  business 
over  New  York  Central  lines  began  shortly  after  the  or¬ 
ganization  of  Universal  in  1925  and  resulted  from  the 
superior  service  which  New  York  Central  was  able  to  fur¬ 
nish,  and  which  other  railroads  could  not  furnish.  (Tr., 
176-207.) 


1188  Exception  No.  26 

Universal  excepts  to  Finding  No.  38  for  the  reason 
that  the  evidence  conclusively  shows  that  there  is  no 
evidence  in  the  record  that  New  York  Central  has  the  right 
and  power  to  direct  the  policies  and  business  of  United 
States  Freight  and  of  Universal  and  that  it  has  had  such 
right  and  power  since  at  least  April  1,  1932.  The  evidence 
conclusively  shows,  as  set  out  in  the  preceding  exceptions, 
that  New  York  Central  has  never  had  the  right  or  power 
to  direct  the  policies  and  business  of  United  States  Freight 
and  of  Universal,  and,  as  shown  in  Exception  No.  24,  the 
uncontradicted  evidence  is  that  it  has  never  done  so  or 
attempted  or  desired  to  do  so. 
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Exception  No.  27 

Universal  excepts  to  Finding  No.  39  to  the  effect  that 
Universal  is  and  has  been  at  least  since  April  1,  1932, 
controlled  by  and  under  common  control  with  Central,  for 
the  reason  that  there  is  no  evidence  to  support  such  con¬ 
clusion.  Instead,  the  evidence  conclusively  shows,  as  here¬ 
inbefore  set  out  in  these  Exceptions  that  such  alleged  con¬ 
trol  does  not  exist  and  has  never  existed. 

j Exception  No.  28 

Universal  excepts  to  Finding  No.  40  for  the  reason  that 
the  decision  of  Norman  D.  Cann,  Acting  Commissioner  of 
Internal  Revenue,  on  February  19, 1942  (Ex.  No.  4,  Board), 
that  Universal  is  an  employer  within  the  provisions  of 
the  Carriers’  Taxing  Act  of  1937,  constitutes  no  evidence 
of  any  facts  pertinent  to  the  issues  in  this  case.  It  is 
unquestionably  improper  on  the  part  of  the  Trial  Examiner 
to  conclude  that  Universal  is  an  employer  within  the  defini¬ 
tion  as  used  in  the  Railroad  Unemployment  Insurance  Act 
merely  because  someone  else  concluded  that  it  is  an  em¬ 
ployer  under  the  provisions  of  the  Carriers’  Taxing  Act 
of  1937.  Such  conclusion  of  the  Acting  Commissioner  of 
Internal  Revenue  is  merely  an  opinion  and,  in  our  opinion, 
a  very  erroneous  one,  and  the  same  is  now  under  attack  in 
a  suit  pending  in  the  United  States  District  Court  for  the 
Southern  District  of  the  State  of  New  York.  Objection 
was  made  by  counsel  for  Universal  to  the  admission 
1189  of  such  opinion  as  evidence  in  this  proceeding,  but  the 
Trial  Examiner  overruled  such  objection.  Notwith¬ 
standing  such  ruling,  when  there  was  offered  in  evidence  a 
similar  opinion  of  Mr.  Jack  E.  Bates,  Commissioner  of 
Unemployment  and  Placement  of  the  State  of  Washington 
(Ex.  No.  5,  Board,  for  identification),  the  Trial  Examiner 
rejected  the  same  on  the  ground  that  it  was  an  opinion  of 
such  official  and  that  the  opinion  on  its  face  does  not  disclose 
that  it  was  the  opinion  of  the  Board  of  Unemployment  and 
Placement  of  the  State  of  Washington.  The  fact  is,  how¬ 
ever,  that  such  opinion  of  Mr.  Bates  was  to  the  effect  that 
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Universal  is  not  an  employer  under  the  Railroad  Unemploy¬ 
ment  Insurance  Act  and  that  this  was  the  real  reason 
underlying  its  rejection  as  evidence. 

Exception  No.  29 

Universal  excepts  to  Finding  No.  41  for  the  reason  that 
the  decision  of  the  Interstate  Commerce  Commission  in  the 
Nicholson-Universal  Steamship  Company  proceeding  does 
not  constitute  any  evidence  of  facts  from  which  the  Trial 
Examiner  or  the  Railroad  Retirement  Board  can  deter¬ 
mine  the  question  of  whether  Universal  is  an  employer 
within  the  definition  ‘of  that  term  as  used  in  the  Railroad 
Unemployment  Insurance  Act.  It  would  be  highly  improp¬ 
er  for  the  Railroad  Retirement  Board  to  reach  a  conclu¬ 
sion  in  respect  of  such  question  on  the  strength  of  what 
some  other  tribunal  found,  instead  of  on  the  actual  facts 
submitted  in  evidence  at  the  hearing.  It  is  Universal’s 
contention  that  the  responsibility  of  eliciting  the  material 
facts  relating  to  such  question  rested  primarily  upon  the 
Trial  Examiner  and  now  devolves  on  the  Railroad  Retire¬ 
ment  Board,  and  that  such  responsibility  cannot  be  avoided 
by  accepting  in  lieu  thereof  the  determination  of  another 
tribunal  charged  with  a  similar  duty.  As  a  matter  of  fact, 
the  Railroad  Retirement  Board  does  not  and  cannot  know 
whether  it  would  have  arrived  at  the  same  conclusion  as 
the  Interstate  Commerce  Commission  on  the  basis  of  the 
entire  record  before  the  Commission,  unless  and  until  it 
has  analyzed  and  considered  such  record  as  a  whole. 
There  is  nothing  in  the  record  in  this  proceeding  to  show 
that  the  evidence  submitted  before  the  Interstate  Com¬ 
merce  Commission  was  identical  with  the  evidence  submit¬ 
ted  in  this  proceeding.  Again,  it  must  be  remembered 
1190  that  under  the  Panama  Canal  Act,  it  is  unlawful  for 
any  carrier,  as  defined  in  the  Interstate  Commerce 
Act,  to  “own,  lease,  operate,  control,  or  have  any  interest 
whatsoever  (by  stock  ownership,  or  otherwise),  either  di¬ 
rectly,  indirectly,  through  any  holding  company  or  by 
stockholders  or  directors  in  common,  or  in  any  other  man¬ 
ner,  in  any  common  carrier  by  water  operated  through  the 
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Panama  Canal  or  elsewhere”  with  which  such  first  men¬ 
tioned  carrier  does  or  may  compete  for  traffic,  etc.  In 
other  words,  much  less  connection  is  required  between  a 
railroad  and  a  common  carrier  by  water  to  constitute  a 
violation  of  the  Panama  Canal  Act  than  is  required  to 
bring  a  company  within  the  definition  of  “employer”  as 
defined  in  the  Railroad  Unemployment  Insurance  Act, 
and,  therefore,  the  questions  before  the  Interstate  Com¬ 
merce  Commission  in  such  proceeding  and  before  the  Rail¬ 
road  Retirement  Board  in  this  proceeding  are  not 
analogous. 

Exception  No.  30 

Universal  excepts  to  Finding  No.  42  insofar  as  the  Trial 
Examiner  concludes  therein  that  the  freight  forwarding 
operations  of  Universal  are  restricted  to  rail  carriers  and 
that  truck  transportation  by  motor  carriers  is  used  only 
where  the  services  •of  rail  carriers  are  impracticable  or 
uneconomical.  The  record  contains  no  evidence  to  this 
effect.  Instead,  it  is  clearly  shown  by  the  testimony  of  Mr. 
Burt  R.  Lawrence  (Tr.,  545-591)  and  the  testimony  of  Mr. 
Morris  Forgash  (Tr.,  744-783)  together  with  the  various 
exhibits  of  Universal  mentioned  in  the  testimony  of  such 
witnesses,  that  in  the  selection  of  transportation  agencies 
to  carry  its  freight  shipments,  Universal  consistently 
selects  such  agency  or  combination  of  agencies  as  will 
render  the  best  service  for  its  customers,  regardless  of 
whether  such  agencies  are  railroads,  water  carriers  or 
motor  vehicles  or  a  combination  of  the  same.  Ex.  No.  57 
(Universal)  and  Ex.  No.  59-S  (Universal)  both  show  that 
in  the  twelve  years  covered  by  such  exhibits,  the  use  of 
motor  vehicle  transportation  has  increased  steadily;  that 
whereas  the  payments  to  rail  carriers  between  1930  and 
1941  have  actually  decreased  from  $20,885,090.31  to 
$20,516,922.48,  the  payments  to  trucking  companies  have 
increased  from  $1,362,699.91  to  $15,574,963.86.  Mr.  Law¬ 
rence,  testifying  as  a  witness  for  the  Brotherhood, 
1191  stated  (Tr.,  549),  “that  the  basic  principle  underly¬ 
ing  Universal  operations  as  a  freight  forwarder  con¬ 
templates  the  concentration  of  numerous  individual  small 
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shipments  within  the  shortest  possible  distances,  in  order 
to  take  advantage  of  the  maximum  economy  and  expedi¬ 
tious  shipment  obtainable  by  carload  lots,  by  rail,  water 
or  truckload  quantities  for  as  large  a  part  of  the  haul  as 
possible.”  Mr.  Lawrence  further  testified  as  a  witness  for 
the  Brotherhood  (Tr.,  551)  that  Universal  makes  use  of 
transportation  and  facilities  and  services  operated  and 
performed  by  railroad  carriers  and  motor  carriers  and 
water  carriers.  Again,  during  such  examination,  Mr. 
Lawrence  testified  (Tr.,  552-3)  that  the  individual  ship¬ 
ments  collected  by  Universal  from  its  customers  are  trans¬ 
ported  either  by  rail,  water  or  motor  vehicle  or  a  com¬ 
bination  of  these  media  of  transportation  depending  pri¬ 
marily  upon  (1)  which  means  of  transportation  is  able  to 
provide  the  desired  service  to  Universal’s  destination  or 
distributing  or  transfer  station,  (2)  the  type  and  level  of 
rate  available,  enabling  greater  profit  to  Universal,  and 
(3)  expedited  movement;  that  Universal  reserves  the 
right  to  use  the  medium  of  transportation  and  it  is  gen¬ 
erally  governed  by  the  type  of  service  that  the  particular 
carriers  give  and  the  level  of  rates  that  are  charged.  Such 
testimony  shows  that  in  selecting  carriers  for  the  transpor¬ 
tation  of  its  shipments,  Universal  does  not  endeavor  to 
favor  the  railroads  but  that  the  selection  of  such  carriers 
depends  upon  the  ability  of  the  respective  carriers  and 
types  of  carriers,  rail,  water  or  motor  truck,  as  best  meet 
its  needs  and  requirements. 


Exception  No.  31 

Universal  excepts  to  Finding  No.  46  for  the  reason  that 
such  finding  is  incorrect  in  stating  that  “because  the  busi¬ 
ness  of  Universal  is  predominantly  the  handling  of  goods 
transported  by  railroad”  most  of  its  freight  stations  and 
freight  offices  are  located  in  railroad  terminals  and  the 
remaining  stations  and  offices  are  on  property  immediately 
adjacent  to  and  served  by  railroads.  The  evidence  shows 
that  prior  to  1930  most  of  the  shipments  of  freight  for¬ 
warders  were  carried  by  railroads  due  to  the  fact  that  the 
trucking  industry  at  that  time  had  not  yet  entered  into 
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!  serious  competition  with  the  railroads,  but  that  as  the 
1192  years  have  passed,  the  amount  of  truck  transporta¬ 
tion  used  by  Universal  has  steadily  increased,  as 
shown  in  Exception  No.  30,  and  that  at  the  present  time 
the  business  of  Universal  is  not  predominantly  the  han¬ 
dling  of  goods  transported  by  railroad. 

Exception  No.  32 

Universal  excepts  to  Finding  No.  48  for  the  reason  that 
the  evidence  does  not  show  that  the  main  physical  opera¬ 
tion  of  Universal  consists  of  the  receipt,  storage,  handling, 
and  delivery  of  less-than-carload  merchandise  transported 
by  rail,  loading  and  unloading  such  merchandise  into  and 
from  railroad  cars  and  the  transfer  thereof  in  transit  from 
car  to  car  at  break-bulk  points. 

As  disclosed  by  the  description  of  the  operations  of 
Universal  by  Mr.  B.  R.  Lawrence  (Tr.,  595-604),  it  is  en¬ 
gaged  in  the  business  of  freight  forwarding  which  consists 
of  arranging  for  the  transportation  of  l.c.l.  shipments 
from  the  original  consignor  to  the  ultimate  consignee.  It 
accepts  such  shipments  at  the  residence  or  place  of  busi¬ 
ness  of  such  original  consignor  and  assumes  complete  re¬ 
sponsibility  therefor  until  such  shipments  are  finally  de-  « 
livered  to  such  ultimate  consignee.  In  the  course  of  the 
consummation  of  such  transportation,  it  uses  the  facilities 
of  rail,  motor  and  water  carriers  to  the  extent  the  use  of 
such  facilities  may  be  necessary  to  accomplish  such  pur¬ 
pose.  By  consolidating  the  shipments  of  its  various  cus¬ 
tomers,  it  is  able  to  make  up  carloads  or  truckloads  of 
such  shipments  for  transportation  by  rail  or  truck  be¬ 
tween  certain  key  cities,  thus  obtaining  the  benefit  of  car- 
loard  or  truckload  rates  for  such  portion  or  portions  of 
the  journey  of  such  shipments.  From  and  after  the  pick¬ 
ing  up  of  such  shipments  until  the  same  arrive  at  their 
final  destination,  Universal  acts  in  the  capacity  of  both 
consignor  and  consignee  and  in  such  capacity  deals  in  its 
own.  name  with  the  various  transportation  agencies  whose 
facilities  it  employs.  Necessarily,  in  the  conduct  of  its 
said  operations  it  performs  all  of  the  duties  in  respect  of 
such  shipments  which  any  other  shipper  would  perform, 
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such  as  the  assembling,  loading  and  unloading  of  such  car¬ 
load  or  truckload  shipments,  and  the  work  so  performed 
by  its  employees  has  to  do  with  its  duties  as  such  shipper 
in  accomplishing  such  purposes  and  occurs  before  the 
1193  carload  or  truckload  shipment  is  accepted  by  any  such 
rail  or  motor  carrier  for  transportation,  and  upon  the 
release  thereof  by  such  carrier  immediately  following  the 
completion  of  the  actual  movement  of  the  carload  or  truck- 
load.  Necessarily,  when  a  carload  or  truckload  of  freight  so 
assembled  by  Universal  and  delivered  to  the  carrier  for 
transportation  to  another  of  Universal’s  key  cities,  arrives 
at  such  key  city,  the  transportation  service  of  such  carrier 
has  been  completed,  and  Universal  takes  charge  of  such  car¬ 
load  or  truckload  shipment,  as  the  case  may  be,  and  breaks 
it  up  into  the  individual  shipments  composing  the  same. 
Such  individual  shipments  as  are  to  be  delivered  by  it 
under  its  contract  with  the  original  consignors,  to  con¬ 
signees  within  the  territory  served  by  such  key  city,  are 
then  delivered  by  it  to  motor  carriers  as  l.t.l.  shipments 
consigned  to  such  ultimate  consignees.  Such  individual 
shipments  as  are  destined  to  ultimate  points  within  the 
territory  served  by  other  key  cities,  are  again  reclassified, 
assembled  and  loaded  by  its  employees,  together  with  other 
l.c.l.  or  l.t.l.  shipments,  as  full  carload  or  truckload  ship¬ 
ments  which  are  again  delivered  by  Universal,  through 
its  employees,  to  the  carrier  selected  by  it  for  such  further 
transportation,  and  upon  arrival  at  the  key  city  to  which 
such  new  carload  or  truckload  is  destined,  the  same  is 
again  turned  over  by  the  carrier  to  Universal  for  such 
further  service  on  its  part  as  may  be  necessary  to  accom¬ 
plish  the  transportation  which  it  contracted  to  furnish  to 
such  original  individual  shippers.  In  other  words,  Uni¬ 
versal,  in  accomplishing  the  transportation  of  an  individual 
shipment  from  an  original  consignor  to  an  ultimate  con¬ 
signee,  may  use  successively  the  services  of  various  com¬ 
mon  carriers,  and  each  such  movement  is  a  separate  step 
evidenced  by  a  separate  bill  of  lading  issued  by  such  com¬ 
mon  carrier  to  it  as  consignor  and  consignee.  Where  a 
full  carload  or  full  truckload  is  shipped  without  change 
from  one  key  city  to  another  key  city,  a  single  bill  of  lading 
is  issued  therefor  to  Universal  by  the  carrier.  Upon  its 
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arrival  at  the  destination  covered  by  the  bill  of  lading, 
Universal  again  takes  charge  of  such  carload  or  truckload 
shipment,  and  where  some  of  the  individual  shipments 
comprising  the  same  are  destined  to  other  key  cities,  the 
same  are  again  classified,  assembled  and  loaded  into  car¬ 
loads  or  truckloads  destined  to  such  further  key  cities 
1194  and  new  bills  of  lading  are  again  issued  to  it  for  such 
next  movements.  In  other  words,  in  the  course  of  the 
transportation  of  any  individual  shipment  for  one  of  Uni¬ 
versal’s  customers,  the  same  may  be  transported  originally 
as  an  Lt.l.  shipment,  then  as  a  part  of  one  or  more  succes¬ 
sive  carload  or  truckload  shipments,  and  again  as  an  l.t.l. 
shipment.  Each  time  such  original  individual  shipment 
changes  its  status  from  a  l.t.l.  shipment  to  a  part  of  a 
carload  or  truckload  shipment,  or  from  one  carload  or 
truckload  shipment  to  a  new  carload  or  truckload  ship¬ 
ment  or  from  a  carload  or  truckload  shipment  to  an  l.t.l. 
shipment,  a  new  bill  of  lading  or  transportation  contract 
is  entered  into  between  the  appropriate  carrier  and  Uni¬ 
versal.  All  such  successive  changes  in  status  of  such  in¬ 
dividual  shipment  are  accomplished  for  Universal  by  its 
own  employees.  Consequently,  the  work  performed  by  such 
employees  consists  principally  of  the  collection,  receipt, 
classification,  assembling  and  loading  of  such  individual 
shipments  into  carloads  or  truckloads,  the  unloading  of 
such  carloads  and  truckloads  upon  arrival  at  destination 
named  in  each  bill  of  lading,  the  reclassification,  assembling 
and  loading  of  such  shipments  into  further  carloads  or 
truckloads  for  further  transportation,  or  the  delivery  of 
the  same  as  l.t.l.  shipments  to  motor  carriers,  together 
with  the  clerical  work  related  to  the  accomplishment  of 
such  purposes.  In  connection  with  such  operations,  Uni¬ 
versal  issues  its  own  bill  of  lading  to  the  original  con¬ 
signor  covering  each  individual  shipment  from  such  con¬ 
signor  to  the  ultimate  consignee  and  likewise  arranges 
with  the  several  carriers  who  facilities  are  employed  for 
the  issuance  of  bills  of  lading  to  itself  for  each  l.t.l.  or 
carload  or  truckload  shipment  so  made  by  it.  The  physical 
operations  of  Universal  therefore  have  to  do  with  such 
services  which  are  necessary  to  accomplish  the  complete 
transportation  of  each  shipment  pursuant  to  the  bill  of 
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lading  issned  by  Universal  to  the  original  consignor  which 
are  not  covered  by  the  bills  of  lading  issued  to  Universal 
by  the  respective  common  carriers  who  successively  par¬ 
ticipate  in  the  transportation  of  such  shipment.  In  other 
words,  such  physical  operations  on  the  part  of  Universal’s 
employees  have  to  do  with  such  services  as  such  succes¬ 
sive  common  carriers,  whose  facilities  are  employed,  are 
not  required  to  perform  as  a  part  of  their  carrier  services 
under  the  bills  of  lading  which  are  issued  to  Univer- 
1195  sal.  The  language  of  such  Finding  No.  48  appears  to 

have  been  used  by  the  Trial  Examiner  in  an  effort  to 
create  the  impression  that  such  physical  operations  of  Uni¬ 
versal  are  a  part  of  the  transportation  services  furnished 
by  such  successive  common  carriers,  when,  as  a  matter  of 
fact,  they  are  not.  They  are  such  services  as  are  necessary 
to  fill  in  the  gaps  between  the  successive  transportation  ser¬ 
vices  which  such  successive  common  carriers  furnish  Uni¬ 
versal  under  their  bills  of  lading.  They  are  the  same  serv¬ 
ices  as  would  be  performed  by  any  other  shipper  or  con¬ 
signee  under  the  same  circumstances.  As  shown  by  the 
testimony  of  Mr.  Lawrence  (Tr.,  636-637,  641),  Universal 
does  not  in  any  case  do  any  receiving,  delivering,  elevation, 
transfer  in  transit,  refrigeration,  icing,  storage  or  handling 
of  property  transported  by  railroads  for  the  railroads 
themselves  except  where  any  such  services  are  performed 
pursuant  to  tariff  regulations  applicable  in  like  manner 
to  all  other  shippers,  but  limits  its  operations  to  such  serv¬ 
ices  as  are  not  covered  by  the  bills  of  lading  and  tariffs. 

Exception  No.  33 

Universal  excepts  to  Finding  No.  50  for  the  reason  that 
such  Finding  clearly  misstates  the  nature  of  Universal’s 
operations,  as  shown  in  the  preceding  Exception  No.  32. 
The  distinction  between  the  operations  performed  by 
Universal  and  by  a  common  carrier  are  clearly  shown  by 
the  definition  of  Paragraph  (5)  of  Section  2  of  Part  IV 
of  the  Interstate  Commerce  Act  (Title  49,  Sec.  1002  (5) 
F.C.A.),  which  defines  a  freight  forwarder  as  any  person, 
other  than  a  carrier  subject  to  Part  I,  II  or  HI  of  such  Act, 
which  holds  itself  out  to  the  general  public  to  transport  or 
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provide  transportation  of  property  for  compensation  in 
interstate  commerce  and  “which,  in  the  ordinary  and  usual 
course  of  its  undertaking  (A)  assembles  and  consolidates 
or  provides  for  assembling  and  consolidating  shipments  of 
such  property,  and  performs  and  provides  for  the  per¬ 
formance  of  break-bulk  and  distributing  operations  with 
respect  to  such  consolidated  shipments,  and  (B)  assumes 
responsibility  for  the  transportation  of  such  property  from 
point  of  receipt  to  point  of  destination,  and  (C) 
1196  utilizes,  for  the  whole  or  any  part  of  the  transporta¬ 
tion  of  such  shipments,  the  services  of  a  carrier  or 
carriers  subject  to  Part  I,  II  or  III”  of  such  Act.  In  other 
words,  as  shown  in  Exception  No.  32,  and  as  indicated  by 
such  definition,  the  operations  of  a  freight  forwarder  and 
of  Universal  are  entirely  separate  and  apart  from  the 
transportation  services  /furnished  by  common  carriers 
under  Parts  I,  II  and  III  of  the  Interstate  Commerce  Act, 
and  the  functions  employed  by  it  are  not  the  functions 
regularly  performed  by  a  railroad  affording  collection  and 
delivery  service  in  the  handling  of  its  less-than-carload 
traffic. 


Exception  No.  34 

Universal  excepts  to  Finding  No.  51  for  the  reason  that 
the  testimony  given  at  such  hearing  conclusively  shows 
that  the  services  performed  by  Universal  and  by  a  freight 
forwarder  are  not  similar  to  those  of  the  Railway  Express 
Agency.  While  such  Finding  No.  51  mentions  a  few  points 
of  similarity,  it  wholly  fails  to  show  the  essential  differ¬ 
ences  between  the  services  performed  by  an  express  com¬ 
pany  and  by  a  freight  forwarder.  As  shown  by  the  testi¬ 
mony  of  Mr.  Lawrence  (Tr.,  713-15)  the  operations  of 
Universal  are  entirely  different  from  express  company 
operations  in  that  express  tonnage  is  moved  on  passenger 
trains  and  at  much  higher  rates;  express  companies  do 
not  have  to  load  carloads  but  pay  the  railroad  merely  for 
the  space  used  by  them  in  the  express  cars.  They  handle 
an  entirely  different  type  of  business  than  do  freight  for¬ 
warders  in  that  they  transport  small  packages,  valuables, 
bonds,  securities,  jewelry,  etc.,  which  Universal  does  not 
attempt  to  handle.  In  addition,  the  Railway  Express 
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Agency  operates  under  a  contract  with,  the  railroad  pur¬ 
suant  to  which  it  pays  the  railroad  a  service  charge  for  the 
space  actually  used  by  it  in  express  cars  on  passenger  trains 
for  the  transportation  of  its  shipments.  The  express  com¬ 
pany  receives  no  bills  of  lading  from  the  railroad  nor  does 
it  pay  the  railroad  the  freight  rates  prescribed  in  the  pub¬ 
lished  freight  tariffs  of  such  railroad.  Minimum  loading 
requirements  applicable  to  carload  shipments  made  by 
Universal,  do  not  apply  to  such  express  companies.  In 
addition  to  this,  the  definition  of  a  common  carrier  as  used 
in  Part  I  of  the  Interstate  Commerce  Act  (Title  49, 
1197  Section  1  (3)  F.C.A.)  expressly  includes  express  com¬ 
panies,  while  Part  IV  of  the  Interstate  Commerce  Act 
is  devoted  exclusively  to  freight  forwarders.  Consequently, 
it  appears  that  Congress  recognized  that  an  express  com¬ 
pany  is  a  common  carrier  and  entirely  different  from  a 
freight  forwarder. 

Exception  No.  35 

Universal  excepts  to  Finding  No.  53  in  the  following 
particulars : 

1.  Such  Finding  states  that  the  amount  paid  to  the 
Central  System  alone  in  1941  exceeded  the  total  paid  to 
all  such  trucking  companies  that  year.  Such  statement  is 
clearly  incorrect,  since  the  $6,922,454.26  mentioned  as  hav¬ 
ing  been  paid  to  trucking  companies  in  1941,  is  limited  to 
line  haul  transportation.  The  total  amount  paid  to  truck¬ 
ing  companies  during  the  year  1941,  as  shown  by  Exhibit 
No.  60  (Universal),  amounted  to  $15,574,963.86. 

2.  Such  Finding  further  states  that  of  the  $6,922,454.26 
paid  for  line  haul  truck  transportation,  approximately 
$4,277,299.00  represented  payment  for  traffic  hauled  as  a 
part  of  a  coordinated  rail-truck  movement,  the  truck  por¬ 
tion  being  merely  incidental  and  supplementary  to  the  rail 
movement.  There  is  no  basis  for  the  statement  that  such 
line  haul  truck  transportation  was  merely  incidental  and 
supplementary  to  the  rail  movement,  for  the  reason,  as 
shown  in  Exception  No.  32,  that  each  line  haul  movement 
on  the  part  of  a  railroad  or  motor  truck,  as  between  such 
carrier  and  Universal,  is  a  separate  and  complete  opera- 
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tion,  and  it  is  no  more  proper  to  say  that  a  line  haul  truck 
movement  is  supplementary  and  incidental  to  a  line  haul 
rail  movement,  where  both  means  of  line  haul  transporta¬ 
tion  are  employed  by  Universal  in  connection  with  its  ship¬ 
ments,  than  to  say  that  the  rail  movement  is  incidental  and 
supplementary  to  the  truck  movement.  While  both  of  such, 
methods  of  line  haul  transportation  may  be  used  by  Uni¬ 
versal  in  the  course  of  consummating  the  transportation  of 
an  individual  shipment  from  its  point  of  origin  to  its  final 
destination,  so  far  as  the  relations  between  Universal  and 
such  carriers  are  concerned,  each  of  such  movements 
1198  is  a  separate  and  complete  transaction. 

3.  Said  Finding  states  that  the  average  rail  haul  is 
889  miles  as  against  an  average  truck  haul  of  275  miles 
and  “produces  by  far  the  greater  portion  of  its  revenues.” 
As  a  matter  of  fact,  the  revenues  received  by  Universal  do 
not  come  from  either  the  railroads  or  the  trucks.  They 
come  from  the  individual  shippers  who  use  Universal’s 
freight  forwarding  services,  and  it  is  therefore  wholly  im¬ 
proper  to  conclude  that  the  rail  haul  produces  by  far  the 
greater  portion  of  Universal’s  revenues.  It  is  true  that 
carload  shipments  hv  rail  for  long  line  hauls  are  more 
economical  than  truck  line  hauls  and  that  it  is  only  on  the 
shorter  line  hauls  that  trucks  can  he  used  more  economi¬ 
cally  than  can  railroads.  The  fact  that  the  average  line 
haul  by  railroad  is  889  miles  and  the  average  line  haul  by 
truck  is  275  miles,  does  not  necessarily  mean  that  the  line 
haul  by  railroad  produces  the  greater  portion  of  Univer¬ 
sal’s  revenues.  As  shown  by  Exhibit  No.  57T  (Universal), 
the  average  cost  of  carrying  100  lbs.  by  railroad  was  1  cent 
per  mile,  while  the  average  cost  of  carrying  100  lbs.  by 
truck  was  almost  1.4  cents  per  mile.  Again,  as  shown  by 
such  Exhibit,  although  44.21  percent  of  the  total  tonnage 
in  line  haul  movements  moved  via  truck  in  1941,  only  25.08 
percent  of  the  total  paid  for  line  haul  transportation  in 
1941  was  paid  to  trucks.  However,  it  must  be  recalled 
that  the  revenues  which  Universal’s  customers  pay  cover 
off  line  transportation,  local  cartage  and  the  physical 
operations  which  Universal’s  employees  perform,  as  well 
as  line  haul  transportation.  As  shown  in  Exhibit  No.  60 
(Universal),  the  total  payments  made  to  tracks  in  1941 
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amounted  to  $15,574,963.86,  or  $.3437  out  of  each  dollar 
of  revenue  received  by  Universal  during  such  year,  while 
the  total  amount  paid  railroads  during  such  year  amounted 
to  $20,516,922.48  or  $.4529  out  of  each  dollar  of  revenue 
received  by  Universal.  The  remaining  $9,209,303.68,  or 
$.2034  of  each  dollar  of  revenue  received  by  Universal 
during  such  year,  represented  the  amount  paid  by  it  for 
operating  expenses  other  than  transportation  costs  and 
the  profit  which  it  made  during  such  year.  All  of  these 
facts  clearly  show  how  entirely  improper  it  is  for  the 
Trial  Examiner  to  make  the  statement  that  the  rail  haul 
produces  by  far  the  greater  portion  of  Universal’s  revenue. 

Exception  No.  36 

1199  Universal  excepts  to  Finding  No.  54  for  the  reason 
that  such  Finding  evidently  seeks  to  convey  the  im¬ 
pression  that  the  services  therein  referred  to  were  per¬ 
formed  by  Universal  as  an  agency  or  instrumentality  of 
New  York  Central  Railroad  as  contemplated  in  the  defini¬ 
tion  of  “employer”  as  used  in  the  Railroad  Unemploy¬ 
ment  Insurance  Act.  Such  Finding  wholly  fails  to  show 
that  such  services  so  performed  by  Universal  were  in  re¬ 
spect  of  its  own  shipments  exclusively,  and  that  no  such 
services  were  performed  by  it  in  respect  of  any  shipments 
for  any  other  shippers,  all  as  shown  repeatedly  in  the  rec¬ 
ord.  (Tr.,  640,  690-91,  694-5-6-7-8-9.)  The  record  refer¬ 
ences  given  likewise  show  that  the  allowances  so  made  to 
Universal  for  such  services  so  performed  by  it  in  respect 
of  its  own  shipments,  are  allowances  which  are  equally 
available  to  all  other  shippers  in  the  same  manner,  and 
that  numerous  other  shippers  likewise  avail  themselves 
of  the  tariff  provisions  providing  for  the  same. 

Exception  No.  37 

Universal  excepts  to  Finding  No.  56  for  the  following 
reasons : 

(a)  There  is  nothing  in  the  record  to  support  the  con¬ 
clusion  of  the  Trial  Examiner  that  the  forwarder  opera¬ 
tions  of  Universal  have  been  indispensable  to  New  York 
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Central  in  arresting  and  meeting  truck  competition  and 
the  consequent  retention  by,  and  restoration  to,  it  of  a 
large  portion  of  less-than-carload  shipments,  which,  except 
for  the  forwarders’  handling,  'would  be  lost  to  such  rail 
carrier.  As  heretofore  shown,  Universal  has  used  and  uses 
railroad  facilities  in  the  conduct  of  its  freight  forwarding 
operations  in  the  transportation  of  full  carloads  of  freight, 
and  its  use  of  such  rail  facilities  for  less-than-carload 
shipments  of  freight  is  practically  negligible.  Consequent¬ 
ly,  there  has  been  no  retention  or  restoration  to  such  rail 
carriers  of  any  less-than-carload  shpiments  as  a  result  of 
the  use  by  Universal  of  such  rail  facilities.  Instead,  the 
less-than-carload  business  of  the  railroads  has  actually 
been  reduced  as  a  result  of  the  freight  forwarding  busi¬ 
ness.  The  Trial  Examiner  fails  to  distinguish  between  the 
less-than-carload  business  in  which  the  railroads 
1200  themselves  engage,  and  the  less-than-carload  ship- 

i  ments  which  the  forwarder  handles,  but  which,  so 
far  as  the  railroads  are  concerned,  are  transported  as 
full  carload  shipments. 

(b)  The  Trial  Examiner  further  states  that  “as  a  re¬ 
sult  of  the  favored  and  special  treatment  accorded  to 
freight  forwarders  by  the  rail  carriers,  the  forwarders 
were  enabled  to,  and  did,  hold  and  restore  to,  and  secure 
for,  the  railroads  a  large  proportion  of  less-than-carload 
traffic  which,  but  for  the  forwarder,  would  be  lost  to  them.” 
As  stated  in  paragraph  (a)  of  this  Exception,  the  for¬ 
warders  did  not  hold  or  restore  to,  or  secure  for,  the  fail- 
roads  a  large  proportion  of  less-than-carload  traffic.  Such 
railroads  still  maintain  their  less-than-carload  business  but 
the  shipments  made  by  a  freight  forwarder  over  the  lines 
of  any  railroad  are  carload  shipments  except  to  a  very 
negligible  extent  (less  than  one-tenth  of  one  percent),  and 
are  not  a  part  of  such  railroads’  less-than-carload  busi¬ 
ness,  notwithstanding  the  fact  that  such  carloads  are  made 
up  of  small  shipments  which  the  freight  forwarder  has 
consolidated  into  such  carload  shipments.  Likewise,  there 
is  no  evidence  in  the  record  to  support  the  conclusion  that 
freight  forwarders  have  been  successful  in  the  conduct 
of  their  business  as  a  result  of  the  alleged  favored  and 


343 


special  treatment  accorded  to  them  by  rail  carriers.  The 
Freight  Forwarding  Investigation  was  conducted  by  the 
Interstate  Commerce  Commission  for  the  purpose  of  de¬ 
termining  whether  the  various  railroads  were  guilty  of 
giving  to  freight  forwarders  special  favors  and  considera¬ 
tions  which  were  not  accorded  to  shippers  generally,  and 
at  the  conclusion  of  such  investigation  it  made  and  entered 
its  order  on  October  11,  1938,  forbidding  such  railroad 
carriers  from  further  engaging  in  such  practices.  Such 
order  required  that  the  various  rail  carriers  who  were  re¬ 
spondents,  establish,  on  or  before  February  17,  1939,  and 
thereafter  maintain  and  apply,  in  connection  with  the 
transportation  and  handling  of  traffic  of  forwarding  com¬ 
panies,  rates,  charges,  rules,  regulations  and  practices 
which  would  prevent  and  avoid  the  unlawful  rates,  charges, 
rules,  regulations  and  practices  found  in  said  report  to 
exist.  This  order  was  made  over  five  years  ago  and  there 
is  nothing  in  the  record  to  indicate  that  the  same  was  not 
fully  complied  with  by  such,  rail  carriers.  Notwith- 
1201  standing  such  fact,  the  various  freight  forwards 
have  continued  to  operate  and  exist  and  such  forward¬ 
ing  business  has  continued  to  develop  to  such  and  extent 
that  the  Congress  of  the  United  States  has  seen  fit  to  pass 
a  special  Act  (Part  IV  of  the  Interstate  Commerce  Act) 
covering  freight  forwarder  operations. 

j Exception  No.  38 

Universal  excepts  to  Finding  No.  57  for  the  reason  that 
the  testimony  shows  (Tr.,  176-207)  that  the  freight  for¬ 
warding  business,  which  began  in  1916,  has  been  the  natural 
development  of  an  opportunity  to  furnish  transportation 
facilities  to  shippers  of  less-than-carload  lots  which  would 
more  nearly  meet  the  requirements  of  such  shippers  than 
were  furnished  by  railroads  in  the  conduct  of  their  less- 
than-carload  business.  To  the  extent  that  the  existence  of 
an  evil  may  be  regarded  as  responsible  for  reforms  de¬ 
signed  to  correct  such  evil,  the  rail  carriers  may  be  re¬ 
garded  as  responsible  for  the  creation  of  the  freight  for¬ 
warding  business,  since  it  was  the  inefficiency  of  their  less- 
than-carload  service  which  gave  rise  to  the  freight  forward- 
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ing  business.  However,  the  development  of  such  business, 
as  shown  by  the  record  references  just  given,  has  been 
due  to  the  forwarders  themselves,  notwithstanding  the 
fact  that,  as  such  forwarding  business  developed  and  the 
value  of  freight  forwarders  as  customers  of  rail  carriers 
increased,  the  various  rail  carriers  became  more  and  more 
interested  in  securing  and  retaining  such  forwarder  busi¬ 
ness. 

Exception  No.  39 

Universal  excepts  to  Finding  No.  58  for  the  reason  that, 
as  heretofore  shown,  Central  has  never  gained,  had,  or 
exercised  any  control  over  Universal  for  any  purpose.  The 
loaning  of  money  on  the  part  of  Merchants  Despatch  to 
L.C.L.,  in  order  to  enable  L.C.L.  to  purchase  the  shares 
of  stock  in  Freight  Company,  was  not  for  the  purpose  of 
enabling  Central  to  gain  control  over  Universal,  but  to 
prevent  Central’s  competitors  from  obtaining  such  con¬ 
trol  and  diverting  to  themselves  the  business  which  Cen¬ 
tral  was  and  had  been  receiving  from  Universal  over  a 
period  of  years  on  the  strength  of  its  superior  service. 
1202  The  retention  of  such  business  on  the  part  of  Central, 
as  shown  by  the  record,  has  been  due  entirely  to  the 
fact  that  it  has  been  able  to,  and  does,  furnish  to  Universal 
a  service  better  adapted  to  Universal’s  requirements  than 
eari  be  furnished  by  any  other  railroad  in  the  particular 
territory  in  which  Central  operates.  Even  so,  as  shown  by 
the  record  and  as  heretofore  discussed,  Universal  does  not 
hesitate  to  divert  business  from  Central  whenever,  by  so 
doing,  it  is  able  to  improve  the  quality  of  service  which  it 
as  a  freight  forwarder  renders  its  customers  or  is  able  to 
secure  equally  good  service  from  others  at  lower  cost. 

There  is  no  evidence  in  the  record  as  to  whether  New 
York  Central  or  Pennsylvania  Railroad  operates  the 
shorter  line  between  New  York  and  Chicago  and  between 
New  York  and  St.  Louis,  but  regardless  of  whether  such 
is  a  fact  or  not,  such  conclusion  on  the  part  of  the  Trial 
Examiner  offers  no  support  for  the  initial  statement  in 
such  finding.  It  there  is  any  difference  in  the  length  of  the 
respective  routes,  such  difference  has  not  been  shown  to  be 
material.  On  the  other  hand,  it  has  been  shown  that  the 


345 


New  York  Central  route  passes  through  Poughkeepsie, 
Albany,  Schenectady,  Utica,  Syracuse,  Rochester,  Buffalo, 
Erie  and  Cleveland  in  going  from  New  York  to  either 
Chicago  or  St.  Louis,  and  as  shown  by  the  record,  this  is 
the  very  heart  of  the  less-than-carload  freight  territory  and 
was  the  section  of  the  United  States  in  which  freight  for¬ 
warder  business  of  Universal  and  its  predecessors  ori¬ 
ginally  had  its  beginning.  The  business  of  Universal,  there¬ 
fore,  gravitated  naturally  to  the  New  York  Central  because 
such  railroad  was  better  able  to  supply  Universal  with  the 
service  it  needed  than  any  other  railroad  in  such  territory. 
As  stated  by  Mr.  Forgash  (Tr.,  190-1),  “If  a  forwarder 
would  attempt  to  spread  its  business  in  any  given  territory 
over  a  half  a  dozen  railroads  serving  the  same  territory, 
it  would  destroy  the  very  purpose  and  benefit  for  which 
forwarding  companies  are  organized.  The  secret  of  for¬ 
warding  operations  is  concentration  of  facilities  and  con¬ 
centrating  the  handling  of  business  through  as  few  facilities 
as  possible  in  the  given  cities.  When  shippers  come  down 
they  like  to  go  to  as  few  places  as  possible.  The  same 
1203  shipper  that  gives  us  freight  from  New  York  to  Chi¬ 
cago,  New  York  to  St.  Louis,  is  the  same  shipper 
which  gives  us  business  to  every  other  part  of  the  United 
States.  It  is  a  fundamental  in  the  operation  of  any  busi¬ 
ness  that  concentration  of  operations  in  as  few  places  as 
possible  makes  for  economy  and  efficiency.  ’  ’ 

It  was  also  stated  by  Mr.  Lawrence  in  answer  to  questions 
by  counsel  for  the  Brotherhood  (Tr.,  572-3)  that  Universal 
concentrates  its  flow  of  traffic,  both  rail  and  truck,  in  a 
minimum  practical  number  of  channels  and  that  such  factor 
is  inherent  in  the  freight  forwarding  business.  It  must  be 
obvious,  therefore,  that  in  the  selection  of  rail  carriers  to 
furnish  Universal  the  transportation  facilities  which  it  re¬ 
quires  in  the  conduct  of  its  freight  forwarding  business, 
the  primary  and  controlling  factor  is  the  ability  of  such 
rail  carrier  to  furnish  the  service  best  adapted  to  Univer¬ 
sal’s  needs  and  that  such  difference  in  length  of  routes 
mentioned  by  the  Examiner,  if  a  fact,  would  be  of  no  im¬ 
portance  whatever. 
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Exception  No.  40 

Universal  excepts  to  Finding  No.  59  for  the  reason  that 
such  finding  is  a  conclusion  of  the  Examiner  which  is 
clearly  erroneous  in  the  light  of  the  evidence  submitted  at 
such  hearing.  The  business  of  Universal  is  separate  and 
distinct  from  the  business  of  New  York  Central.  As  shown 
by  the  record  (Tr.,  199-203),  the  forwarding  business  is  a 
different  business  from  that  of  the  railroad.  It  is  not  an 
instrumentality  of  the  railroad,  but  offers  and  furnishes 
to  its  customers  a  complete  transportation  service.  In  the 
course  of  furnishing  such  service,  it  employs  the  facilities 
of  such  common  carriers  by  rail,  water  and  motor  truck, 
as  may  be  required  for  such  purpose.  Instead  of  being  an 
instrumentality  of  Central  for  the  consolidation  of  rail¬ 
road  less-than-carload  traffic  into  carloads  for  rail  trans¬ 
portation  by  Central,  the  fact  is  that  Central  and  other  rail, 
water  and  motor  carriers  are  instrumentalities  which  it 
uses  according  to  its  needs  in  the  conduct  and  operation  of 
its  freight  forwarding  business.  It  was  not  organized  for 
the  benefit  of  Central  or  any  other  common  carrier.  It  is 
a  separate  independent  business  operated  for  its  own  bene¬ 
fit  and  profit,  and  the  use  of  the  facilities  of  carriers,  rail, 
water  and  motor  truck,  are  merely  necessary  incidents  to 
the  accomplishment  of  such  purpose.  As  is  shown 
1204  by  the  record  and  as  mentioned  heretofore  repeatedly 
in  these  exceptions,  it  occupies  the  same  position  with 
reference  to  the  carriers  whose  facilities  it  uses,  as  any 
other  shipper  and,  insofar  as  rail  carriers  are  concerned, 
pays  the  same  published  rates  for  such  services  as  any 
other  shipper  pays,  and  is  subject  to  the  same  tariff  regula¬ 
tions  as  are  applicable  to  other  shippers. 

.  Exception  No.  41 

Universal  excepts  to  Finding  No.  61  for  the  reason  that 
there  is  no  evidence  in  the  record  to  show  that  Universal’s 
operations  are  related  to  the  performance  of  “the  trans¬ 
portation  obligations  which  the  Central  has  undertaken  as 
a  common  carrier  by  railroad,”  or  to  the  receipt,  delivery, 
transfer  in  transit,  storage  and  handling  of  property  trans¬ 
ported  by  Central  by  rail.  Instead,  as  shown  by  the  entire 
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record.  Universal’s  operations  consist  primarily  in  the  per¬ 
formance  of  services  for  its  customers  which  the  various 
rail  and  other  common  carriers  are  not  obligated  to  per¬ 
form  or  furnish.  This  is  the  primary  purpose  and  objective 
of  the  freight  forwarding  business.  The  inability  of  the 
shippers  of  less-than-carload  shipments  to  secure  from 
common  carriers  the  complete  service  which  the  freight 
forwarder  supplies,  resulted  in  the  establishment  and 
growth  of  the  freight  forwarder  business.  As  a  result  of 
the  use  of  the  freight  forwarding  company’s  services,  such 
individual  shipper  is  able  to  secure  in  connection  with  the 
shipment  of  less-than-carload  freight  a  complete  transpor¬ 
tation  service  which  railroads  and  other  common  carriers 
are  neither  obligated  to,  nor  do  furnish  as  a  part  of  their 
transportation  services.  While  it  is  true  that  in  certain 
exceptional  cases,  Universal  performs  services  which  the 
rail  carrier  is  obligated  to  perform  under  the  tariff  regula¬ 
tions,  and  receives  allowances  from  the  railroads  for  such 
services  so  performed  by  it,  this  occurs  only  when  the 
published  tariffs  contain  a  specific  provision  for  such  allow¬ 
ances  under  the  provisions  of  Section  15(13)  of  the  Inter¬ 
state  Commerce  Act,  which  provides  that  if  the  owner  of 
property  transported  by  railroad  renders  any  service  con¬ 
nected  with  such  transportation,  a  just  and  reasonable 
allowance  therefor  may  be  paid  to  such  owner  by  such 
1205  railroad  carrier  for  the  services  so  rendered.  Con¬ 
sequently,  the  allowances  so  made  to  Universal  for 
such  services  so  rendered  by  it,  are  available  to  any  other 
shipper  or  consignee  upon  the  same  terms  and  conditions, 
and  are,  in  fact,  similarly  paid  to  other  shippers  and  con¬ 
signees.  It  is  significant,  however,  as  heretofore  shown  in 
these  exceptions,  that  the  services  so  rendered  by  Univer¬ 
sal  in  such  exceptional  cases  and  for  which  allowances  are 
so  made,  are  rendered  exclusively  in  behalf  of  its  own 
shipments  of  freight  and  that  there  is  no  evidence  in  the 
record  that  Universal  has  ever  performed  any  such  services 
in  respect  of  any  shipments  other  than  its  own.  The  for¬ 
warding  services  which  Universal  performs  are  not  per¬ 
formed  for  the  railroad  but  are  performed  for  its  own 
customers.  The  compensation  it  receives  for  such  services 
is  paid  to  it  by  such  customers  and  not  by  the  railroads. 
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The  services  it  performs  for  its  customers  are  not  a  part 
of  the  services  which  the  railroad  would  he  obligated  to 
render  under  its  published  tariffs. 

iAs  has  been  shown  heretofore  in  Exception  No.  32  Uni¬ 
versal’s  operations  do  not  include  the  receipt,  delivery, 
transfer  in  transit,  storage  or  handling  of  property  trans¬ 
ported  by  railroad  in  the  course  of  or  as  a  part  of  such 
railroad  transportation. 

Exception  No.  42 

Universal  excepts  to  Finding  No.  €2  for  the  same  rea¬ 
sons  set  out  in  Exception  No.  42  and  reference  is  made  to 
Exception  No.  42  for  a  statement  of  such  reasons. 

Exception  No.  43 

Universal  excepts  to  Finding  No.  63  for  the  reason  that 
the  services  which  it  performs,  as  shown  by  the  record  and 
by  exceptions  hereinbefore,  are  not  in  connection  with  the 
transportation  of  property  by  railroad,  or  with  the  receipt, 
delivery,  transfer  in  transit,  storage  or  handling  of  prop¬ 
erty  transported  by  railroad.  Such  services  which  it  per¬ 
forms  are  not  a  part  of  the  transportation  services  which 
railroad  carriers  are  obligated  to  furnish  to  shippers  and 
do  not  constitute  a  part  of  the  transportation  services 
which  such  railroads  are  required,  under  their  tariffs 
1206  and  the  regulations  of  the  Interstate  Commerce  Com¬ 
mission,  to  furnish  to  the  general  public.  Instead,  as 
hereinbefore  repeatedly  shown,  the  services  rendered  by 
Universal  to  its  customers  occur  before  the  rail  transpor¬ 
tation  begins  and  after  the  rail  transportation  ends,  and 
are  clearly  not  in  connection  with  such  rail  transportation. 

Exception  to  General  Conclusions 

Universal  excepts  to  the  General  Conclusion  of  the  Trial 
Examiner  that  it  is,  and  has  been  at  least  since  August  28, 
1935,  an  “employer”  within  the  meaning  of  Section  1(a) 
of  the  Railroad  Unemployment  Insurance  Act,  that  in¬ 
dividuals  engaged  in  the  operations  of  Universal  subject 
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to  the  continuing  authority  of  that  company  to  supervise 
and  direct  the  manner  of  rendition  of  their  compensated 
service  are  “employees”  within  the  meaning  of  Section 
1(e)  of  the  Railroad  Unemployment  Insurance  Act,  and 
that  compensated  service  thus  rendered  to  Universal  is 
creditable  for  the  purposes  of  that  Act. 

The  record  wholly  fails  to  show  that  Universal  is  direct¬ 
ly  or  indirectly  owned  or  controlled  by,  or  under  common 
control  with  one  or  more  express  companies,  sleeping  car 
companies  or  carriers  subject  to  Part  I  of  the  Interstate 
Commerce  Act  within  the  meaning  of  Section  1(a)  of  the 
Railroad  Unemployment  Insurance  Act.  Instead,  the  rec¬ 
ord  conclusively  shows  that  Universal  is  a  separate,  inde¬ 
pendent  business  corporation  organized  and  operated  ex¬ 
clusively  for  the  benefit  of  its  own  stockholders  by  a  Board 
of  Directors  who  are  in  no  manner  under  the  domination 
or  control  of  New  York  Central  Railroad  or  of  any  other 
common  carrier  subject  to  Part  I  of  the  Interstate  Com¬ 
merce  Act.  Such  General  Conclusion  of  the  Trial  Examiner 
is  based,  not  on  facts  or  findings  of  facts,  but  on  mere 
conclusions  of  the  Trial  Examiner  designated  as  “Find¬ 
ings  of  Facts”,  which  are  not  supported  by  evidentiary 
facts.  In  this  connection,  attention  is  called  to  the  fact 
that  the  opinion  of  the  General  Counsel  of  the  Railroad 
Retirement  Board  (Ex.  No.  3,  Board),  which  was  ap¬ 
proved  by  the  Board  by  its  Board  Order  No.  49-548  of 
August  24,  1939,  expressly  shows  a  doubt  in  the  minds  of 
such  General  Counsel  and  the  members  of  the  Board 
1207  as  to  whether  such  “control”  has  existed  since  June 
15, 1939.  There  is  no  evidence,  either  competent  or  in¬ 
competent,  in  the  entire  record  bearing  on  the  relation¬ 
ship  since  June  15,  1939,  between  New  York  Central  and 
its  subsidiaries  on  the  one  hand,  and  United  States  Freight 
Company  and  Universal  on  the  other,  except  the  evidence 
of  Messrs.  Leibenderfer,  Forgash,  Meyers,  Burke,  Doug¬ 
las,  St.  John,  Aronson  and  Lawrence,  as  mentioned  in  Ex¬ 
ception  No.  24,  all  of  which  undeniably  shows  that  no  such 
control  has  existed  and  affords  no  basis  for  resolving  such 
doubt  in  favor  of  the  General  Conclusion  so  reached  by 
such  Trial  Examiner.  It  must  be  remembered  that  the  ap¬ 
plicability  of  the  Railroad  Unemployment  Insurance  Act 
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depends  upon  the  existence  of  snch  alleged  control  from 
and  after  July  1,  1939.  Snch  entire  failure  of  the  record 
to  show  any  facts  whatever  upon  which  a  claim  of  control 
since  July  1,  1939,  could  be  predicated,  is  fatal  to  the 
General  Conclusion  of  the  Trial  Examiner. 

Such  General  Conclusion  is  likewise  wholly  unsupported 
by  any  evidence  showing  that  Universal  operates  any 
equipment  or  facility  or  performs  any  service  in  connec¬ 
tion  with  the  transportation  of  passengers  or  property  by 
railroad,  or  the  receipt,  delivery,  elevation,  transfer  in 
transit,  refrigeration  or  icing,  storage  or  handling  of 
property  transported  by  railroad,  as  such  provisions  have 
been  construed  in  numerous  decisions  of  the  Federal  courts. 
As  has  heretofore  been  shown  and  discussed  in  Exceptions 
Nos.  33,  34,  35,  36,  37,  38  and  39,  the  services  which  Uni¬ 
versal  performs  for  its  customers  are  not  performed  for 
the  carriers  whose  facilities  it  employs  and  are  no  part  of 
the  transportation  services  which  such  carriers  are  obli¬ 
gated  to  perform  for  the  shipping  public.  The  record  un¬ 
questionably  shows  that  Universal  is  not  an  agency  or 
instrumentality  of  the  railroads  which  assists  them  in 
carrying  out  their  transprotation  obligations. 

For  these  reasons,  such  General  Conclusions  of  the  Trial 
Examiner  are  manifestly  erroneous. 

Such  being  the  case,  it  therefore  follows  that  the  Con¬ 
clusion  of  the  Trial  Examiner  that  the  benefits  paid  under 
the  Railroad  Unemployment  Insurance  Act  to  claimants 
on  the  basis  of  pay  earned  in  the  service  of  Universal 
I  should  not  'be  repaid  by  such  claimants,  is  equally  er- 
1208  roneous.  Incidentally,  it  may  be  mentioned  that  there 
,  is  no  evidence  whatever  in  the  record  to  the  effect  that 
any  benefits  have  ever  been  paid  by  the  Railroad  Retire¬ 
ment  Board  to  any  employees  of  Universal.  No  appear¬ 
ance  was  made  in  such  proceeding  bv  any  employees  of 
Universal.  While  the  Brotherhood  of  Railway  &  Steam¬ 
ship  Clerks,  Freight  Handlers,  Express  &  Station  Em¬ 
ployees  entered  its  appearance  and  participated  actively  in 
the  conduct  of  such  hearing,  there  is  no  evidence  to  the 
effect  that  any  such  employees  of  Universal,  to  whom  any 
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benefits  may  heretofore  have  been  paid  by  the  Railroad 
Retirement  Board,  are  members  of  such  Brotherhood. 


Exception  to  Recommendation 

For  the  reasons  hereinbefore  set  out,  the  Recommenda¬ 
tion  of  the  Trial  Examiner  that  the  Findings  of  Fact  and 
Conclusions  contained  in  such  report  be  adopted  by  the 
Board,  is  not  tenable,  and  Universal  excepts  to  the  adop¬ 
tion  of  the  same. 


P RATES 

WHEREFORE,  Universal  Carloading  &  Distributing 
Co.,  Inc.,  would  respectfully  ask: 

That  the  Railroad  Retirement  Board  vacate  and  set  aside 
the  hearing  before  the  Trial  Examiner  in  said  proceeding 
held  on  June  8  to  13,  1942,  both  inclusive,  in  New  York 
City,  New  York,  and  the  Report  of  the  Examiner  of  May 
4,  1944,  filed  with  the  Railroad  Retirement  Board  in  re¬ 
spect  of  said  hearing,  for  the  reason  that  in  the  conduct* 
of  such  hearing  and  the  making  of  such  Report  by  said 
Examiner,  Universal  Carloading  &  Distributing  Co.,  Inc., 
has  been  denied  due  process  of  law  as  guaranteed  to  it 
under  the  Fourteenth  Amendment  to  the  United  States 
Constitution;  or 

That  the  Exceptions,  hereinbefore  presented  to  the 
“Findings  of  Fact”,  “Conclusions”,  and  “Recommenda¬ 
tion”  of  the  Trial  Examiner  in  said  Report,  and  each  of 
them  in  whole  and  in  part  be  sustained,  and  that  the  Rail¬ 
road  Retirement  Board,  upon  the  evidence  submitted  at 
such  hearing,  find  and  determine  that  Universal  Carload¬ 
ing  &  Distributing  Co.,  Inc.,  is  not  an  “employer” 
1209  within  the  definition  of  that  term  as  used  in  the  Rail¬ 
road  Unemployment  Insurance  Act,  and  for  any  and 
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all  other  determinations  and  orders  in  harmony,  therewith 
as  may  be  necessary  or  proper  in  the  promises. 

I  Respectfully  submitted, 

i  (S)  Ralph  J.  Leibenderfer, 

Ralph  J.  Leibenderfer, 

40  Rector  Street, 

New  York  City,  New  York 

(S)  Jacob  Weiss 
Jacob  Weiss, 

i  8  East  Market  Street, 

'  Indianapolis,  Indiana 

(S)  Herbert  J.  Patrick 

I  McHale,  Arthur,  Myers  &  Patrick, 

'  1006  Chamber  of  Commerce  Bldg., 

i  Indianapolis,  Indiana 

Attorneys  for  Universal  Carloading 
&  Distributing  Co.  Inc. 

•  #  •  •  * 

On  the  26th  day  of  October,  1945,  the  Railroad  Retire¬ 
ment  Board,  by  a  majority  of  its  membership,  made 
the  following  Decision  in  said  proceeding : 

DECISION  OF  BOARD 

96  Statement  and  Preliminary  Discussion 

On  August  23,  1939  the  General  Counsel  of  the  Rail¬ 
road  Retirement  Board,  under  duly  delegated  authority, 
ruled  that  the  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.,  was  an  employer  within  the  meaning  of  the 
Railroad  Unemployment  Insurance  Act  from  August  28, 
1935  to  at  least  June  15,  1939.  Subsequently  the  General 
Counsel  ruled  that  Universal  Carloading  &  Distributing 
Company,  Inc.,  was  also  an  “employer”  under  that  Act 
from  June  15,  1939  to  date.  In  accordance  with  such  rul¬ 
ings,  benefits  under  the  Act  were  awarded  to  claimants 
upon  the  basis  of  pay  earned  in  the  service  of  that  com¬ 
pany.  The  Universal  Carloading  &  Distributing  Company, 
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Inc.,  did  not,  however,  comply  with  the  provisions  of  the 
Act  and  denied  that  it  was  an  “employer”  thereunder. 

Thereupon,  by  Board  Order  41-454,  dated  October  28, 
1941,  the  Board  authorized  and  directed  Louis  Turner  to 
hold  a  hearing  under  Section  5(c)  of  the  Railroad  Unem¬ 
ployment  Insurance  Act,  as  amended  (Public  No.  833,  76th 
Cong.,  3rd  Sess.,  approved  October  10,  1940)  and  to  act 
thereafter  to  formulate  findings  of  fact,  conclusions  of 
law,  recommendations  and  reasons  therefor,  on  the  follow¬ 
ing  questions: 

1.  Has  Universal  Carloading  &  Distributing  Company, 
Inc.  ever  been  directly  or  indirectly  owned  or  controlled 
by,  or  under  common  control  with,  one  or  more  express 
companies,  sleeping-car  companies,  or  carriers  bv  railroad, 
subject  to  Part  I  of  the  Interstate  Commerce  Act,  within 
the  meaning  of  Section  1(a)  of  the  Railroad  Unemployment 
Insurance  Act? 

2.  Has  Universal  Carloading  &  Distributing  Company, 
Inc.  ever  operated  any  equipment  or  facility  (other 

97  than  casual  operation)  or  performed  any  service 
(other  than  trucking  service  or  casual  service)  in  con¬ 
nection  with  the  transportation  of  passengers  or  property 
by  railroad,  or  the  receipt,  delivery,  elevation,  transfer- 
in-transit,  refrigeration  or  icing,  storage  or  handling  of 
property  transported  by  railroad,  within  the  meaning  of 
Section  1(a)  of  the  Railroad  Unemployment  Insurance 
Act  (5  Federal  Register  2717;  August  1,  1940)? 

3.  Has  any  “employer”,  within  the  meaning  of  the  Rail¬ 
road  Unemployment  Insurance  Act,  ever  supervised  and 
directed  or  reserved  the  right  to  supervise  and  direct 
Universal  Carloading  &  Distributing  Company,  Inc.  or  the 
individuals  engaged  in  the  operations  of  that  company  with 
respect  to  the  manner  of  their  rendition  of  the  work  per¬ 
formed  by  them  in  such  operations,  within  the  meaning  of 
Section  1(e)  of  the  Railroad  Unemployment  Insurance 
Act? 

4.  Should  the  benefits  paid  under  the  Railroad  Unem¬ 
ployment  Insurance  Act  to  claimants  on  the  basis  of  pay 
earned  in  the  service  of  the  Universal  Carloading  &  Dis¬ 
tributing  Company,  Inc.  be  repaid  by  such  claimants? 
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Pursuant  to  the  Board’s  direction  in  said,  order,  notice 
of  the  hearing  was  given  to  the  Universal  Carloading  & 
Distributing  Company,  Inc.;  the  individuals  who  had  been 
awarded  benefits  on  the  basis  of  pay  earned  in  the  service 
of  the  Universal  Carloading  &  Distributing  Company,  Inc. ; 
the  New  York  Central  Railroad  Company;  United  States 
Freight  Company;  Guaranty  Trust  Company  of  New  York; 
Securities  Corporation  of  the  New  York  Central;  L.C.L. 
Corporation;  Merchants  Despatch  Transportation  Corpor¬ 
ation;  Balthasar  H.  Meyer;  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and  Station 
Employees;  Interstate  Commerce  Commission;  the  Com¬ 
missioner  of  Internal  Revenue;  the  Social  Security  Board; 
the  National  Mediation  Board;  the  National  Labor  Rela¬ 
tions  Board;  the  Wage  and  Hour  Division  of  the  Labor 
Department;  and  the  various  state  agencies  dealing  with 
unemployment  compensation. 

A  hearing  was  held  by  the  Examiner  on  June  8,  9,  10, 
11,  12,  and  13,  1942  in  New  York  City,  New  York.  The 
Universal  Carloading  &  Distributing  Company,  Inc.,  and 
the  Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employees  were  repre¬ 
sented  at,  and  participated  in,  such  hearing.  Before  par¬ 
ticipating  generally  in  the  proceedings,  however,  counsel 
for  Universal  Carloading  &  Distributing  Company,  Inc., 
moved  for  an  order  declaring  that  it  was  not  a  properly 
interested  party.  The  Examiner  ruled  that  the  company 
was  a  properly  interested  party  within  the  meaning  of 
Section  5(c)  of  the  Railroad  Unemployment  Insurance  Act 
and  denied  the  motion,  to  which  ruling  exception  was 
taken.  Following  the  hearing  a  brief  was  filed  with  the 
Examiner  on  behalf  of  the  Universal  Carloading  &  Dis¬ 
tributing  Company,  Inc. 

98  On  May  5,  1944,  the  Examiner  submitted  to  the 
Board  a  report,  including  his  findings  of  fact,  conclu¬ 
sions  of  law,  recommendations  and  reasons  therefor  with 
respect  to  the  questions  submitted,  together  with  the  record 
of  the  proceedings  had  before  him.  Thereafter  exceptions 
to  certain  of  the  Examiner’s  findings  of  fact,  conclusions 
of  law  and  recommendations  and  supporting  brief  were 


355 


.filed  with  the  Board  on  behalf  of  the  Universal  Oarloading 
&  Distributing  Company,  Inc.  A  reply  to  those  exceptions 
was  filed  on  behalf  of  the  employees.  At  the  request  of 
counsel  for  the  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.,  the  Board,  on  July  11,  1945,  heard  oral  argu¬ 
ment  presented  on  behalf  of  the  parties. 

In  its  written  exceptions  and  oral  argument,  the  Univer¬ 
sal  Carloading  &  Distributing  Company,  Inc.,  has  alleged 
that  the  Examiner  misconceived  his  functions  in  that  capac¬ 
ity  and  that  he  “exercised  his  powers  in  an  unfair,  partial 
and  prejudiced  manner”  both  in  his  conduct  of  the  hearing 
and  in  his  report  to  the  Board,  and  “denied  to  Universal 
by  such  action  the  due  process  of  law  which  is  guaranteed 
to  it  by  the  Fourteenth  Amendment  to  the  United  States 
Constitution,  in  consequence  of  which  said  hearing  and 
such  report  are  entirely  void.”  Such  allegations  will  be 
disposed  of  immediately  in  order  that  there  may  be  no 
confusion  of  the  actual  issues  before  the  Board. 

Contrary  to  Universal’s  understanding,  it  is  not  and 
never  has  been  the  function  of  a  Board  examiner  in  cases 
of  this  nature  to  Report  to  the  Board  merely  the  substance 
of  all  the  evidence  presented  at  the  hearing,  leaving  it 
exclusively  to  the  Board  to  draw  the  inferences  and  to  find 
the  ultimate  facts.  The  Board  order  authorizing  the  hear¬ 
ing  in  this  case  specifically  stated  that  “the  Examiner 
shall,  upon  conclusion  of  the  taking  of  evidence  and  of 
the  presentation  of  such  arguments  as  are  made  to  him, 
formulate  findings  of  fact,  conclusions  of  law,  recommenda¬ 
tions  and  reasons  therefor,  all  of  which,  together  with  the 
record  of  the  proceedings,  shall  be  transmitted  to  the 
Board  for  consideration  and  decision.”  There  is  nothing 
in  such  language  which  restricts  the  examiner  to  reporting 
merely  the  substance  of  the  evidence  and  no  such  restric¬ 
tion  was  intended.  Rather,  his  duties  are  as  broad  and 
complete  as  those  imposed  upon  the  Board  itself  with 
respect  to  the  ultimate  determination;  for,  under  Section 
5(c)  of  the  Act  he  must  report  to  the  Board,  not  a  mere 
summary  of  the  evidence,  but  “whether  .  . .  benefits  should 
,be  repaid.”  It  is  difficult  to  conceive  how  the  examiner 
could  make  such  a  report  without  drawing  the  appropriate 
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inferences  and  making  findings  of  ultimate  facts  and  con¬ 
clusions  of  law. 

Moreover,  to  the  extent  that  Universal’s  views  as  to  the 
function  of  a  Board  examiner  presuppose  that  the  Board 
will  not  read  the  transcript  of  the  evidence  and  will  rely 
upon  the  Examiner  for  the  evidence,  it  should  he  noted 
that  the  Regulations  provide  that  the  Board’s  decision 
will  be  “upon  the  record”  and  it  is  only  where  specific 
99  exceptions  are  not  taken  to  certain  points  of  law  and 

i  fact  that  the  Board  may  choose  not  to  read  portions 
of  the  record.  (20  CFR  250.15) 

We  have  carefully  examined  the  record  and  find  that 
there  is  no  justification  whatever  for  Universal’s  allega¬ 
tion  of  unfairness,  partiality  and  bias  on  the  part  of  the 
Examiner  either  in  the  conduct  of  the  hearing  or  in  his 
report  10-  the  Board.  For  example,  it  is  asserted  that 
“Instead  of  seeking  to  elicit  any  and  all  facts  pertinent 
to  the  issues  involved  .  .  .  [the  Examiner  was]  interested 
only  in  such  items  of  evidence  or  information  as  would 
tend  to  support  the  conclusion  which  he  had  obviously 
determined  to  reach  before  the  hearing  began.”  There  is 
not  a  single  instance  in  the  entire  record  of  more  than  700 
pages  in  which  the  Examiner  refused  to  admit  any  evidence 
offered  by  Universal.  The  Examiner  excluded  a  letter  to 
th6  examiner  dated  February  27,  1940  from  the  Social 
Security  Board  enclosing  a  letter  td  that  Board  dated 
February  27,  1940  from  the  Commissioner  of  Unemploy¬ 
ment  Compensation  and  Placement  for  the  State  of  Wash¬ 
ington  (identified  as  Exhibit  5),  on  the  ground  that  the 
enclosure  did  not  constitute  any  ruling  by  the  Washington 
Unemployment  Compensation  and  Placement  Commission 
hut  merely  expressed  the  view  that  Universal  was  not  a 
covered  employer  under  the  Railroad  Unemployment  In¬ 
surance  Act,  an  act  administered  by  this  Board  and  not 
the  state  agency.  While  it  is  clear  that  the  enclosure  does 
not  have  the  same  standing  as,  for  example,  a  ruling  by 
the  Commissioner  of  Internal  Revenue  under  the  compan¬ 
ion  Carriers  Taxing  Act  of  1937,  which  ruling  was  admitted 
by  the  Examiner  as  Exhibit  4,  we  believe  that  the  letter 
may  be  considered  and  it  will  be  made  part  of  the  record 
as  Exhibit  5. 
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Again,  it  is  charged  that  the  Examiner  frankly  stated 
that  he  was  not  interested  in  the  effect  of  a  decision  by 
Division  5  of  the  Interstate  Commerce  Commission  cited 
by  Universal,  when  it  is  clear  beyond  question  from  the 
context  of  the  Examiner’s  remark  (see  pages  231  and  232 
of  the  transcript  of  the  testimony)  that  he  was  merely 
stating  that  the  question  he  had  then  been  asking  the  wit¬ 
ness  was  directed  solely  to  whether  there  had  been  a  formal 
approval  of  the  trust  agreement  by  the  entire  Commission 
and  was  not  concerned  with  whether  a  decision  by  a  divi¬ 
sion  of  the  Commission  represented  in  law  the  views  of 
the  entire  Commission.  On  page  231  the  Examiner  had 
stated  specifically:  “What  the  effect  of  that  decision  [by 
the  division]  can  be,  will  be  produced  either  by  competent 
evidence  or  by  argument.  Now,  I  would  suggest  that  we 
save  time,  at  the  present  time,  by  confining  —  by  getting 
the  facts  before  us  and  then  proceeding  from  there  on.” 

So  also,  the  Examiner  is  criticized  for  quoting  in  his 
report  the  language  from  the  decision  of  the  Interstate 
Commerce  Commission  in  Freight  Forwarding  Investiga¬ 
tion,  229  I.C.C.  201,  declaring  that  Central  controlled 
100  Universal  but  failing  to  refer  to  the  case  of  Hancock 
Truck  Lines,  Inc.,  35  M.C.C.  7,  which  was  offered  in 
evidence  by  Universal  and  received  as  Exhibit  11.  Univer¬ 
sal  overlooks  the  fact  that  not  a  single  reference  to  the 
Hancock  case  was  made  in  its  brief  filed  with  the  Exam¬ 
iner,  the  fact  that  Division  5  stated  specifically  in  the 
Hancock  case  that  it  was  not  passing  on  the  question 
whether  the  trust  agreement  complied  with  the  findings 
of  the  Commission  in  the  Freight  Forwarding  Investiga¬ 
tion,  and  the  further  fact  that  although  the  Hancock  case 
was  discussed  by  Central  in  its  brief  (pp.  18-19)  in  Nichol¬ 
son  Universal  Steamship  Company-Ownership,  248  I.C.C. 
43,  decided  by  the  entire  Commission,  it  was  nevertheless 
there  found  that  Central  controlled  United  States  Freight, 
owner  of  Universal. 

The  Examiner  discharged  his  functions  in  accordance 
with  the  Board  order  authorizing  his  appointment  and  in 
all  substantial  respects  his  report  to  the  Board  was  fully 
justified  by  the  facts  in  the  record  and  the  law.  Indeed, 
it  may  be  noted  that  this  decision  of  the  Board  contains 
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Findings  of  Fact  and  Conclusions  of  Law  identical  with 
those  of  the  Examiner  except  for  minor  modifications  war¬ 
ranted  by  the  exceptions  and  argument,  and  that  the  Dis¬ 
cussion  herein  largely  corresponds  with  that  of  the  Ex¬ 
aminer. 

After  careful  consideration  of  the  record  of  the  pro¬ 
ceedings  had  before  the  Examiner,  the  Examiner’s  report, 
findings  of  fact,  conclusions  and  recommendation,  the  ex¬ 
ceptions  taken  thereto,  and  the  arguments  of  the  parties, 
the  Board  on  the  basis  thereof  makes  the  following  findings 
of  fact  and  conclusions  of  law. 

Findings  of  Fact 

1.  Universal  Carloading  &  Distributing  Company,  Inc., 
hereinafter  referred  to  as  “Universal,”  was  incorporated 
in  Delaware  on  December  5,  1925  and  its  entire  stock,  con¬ 
sisting  of  5,000  shares,  has  at  all  times  been  owned  by  the 
United  States  Freight  Company.  The  United  States 
Freight  Company,  hereinafter  referred  to  as  “United 
States  Freight,”  was  incorporated  in  Delaware  on  May  16, 
1925  as  a  holding  company  to  acquire  the  stock  of  the 
Baldwin  Universal  Company  and  the  Transcontinental 
Freight  Company,  which  were  then  engaged  in  the  freight 
forwarding  business.  Its  original  authorized  capitaliza¬ 
tion  of  100,000  shares  was  increased  in  September  1927  to 
300,000  shares,  all  of  which,  with  the  exception  of  434 
shares  of  treasury  stock,  have  been  issued  and  outstand¬ 
ing  since  July  1929.  Except  for  the  stock  held  in  the  name 
of  the  L.C.L.  Corporation  and  later  Linden  Securities  Cor¬ 
poration,  United  States  Freight  stock  has  been  scattered 
in  the  hands  of  the  general  public.  There  are  now  about 
1600  stockholders,  none  of  whom,  save  Linden,  owns  more 
than  three  or  four  thousand  shares  and  those  owning  that 
number  of  shares  are  brokerage  firms. 

101  2.  Universal  took  over  the  freight  forwarding  oper¬ 

ations  previously  carried  on  by  the  Baldwin  Universal 
Company  and  the  Transcontinental  Freight  Company  and 
in  1927  it  had  concentrated  by  far  the  majority  of  its 
operations  on  the  New  York  Central  lines  facilities.  In 
December  1928  the  New  York  Central  Railroad  Company, 
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a  carrier  by  railroad  subject  to  Part  I  of  the  Interstate 
Commerce  Act  (hereinafter  referred  to  as  “Central”), 
received  information  that  the  Pennsylvania  Railroad  Com¬ 
pany  was  seeking  to  purchase  30,000  shares  of  unissued 
stock  of  United  States  Freight  and  expressed  the  concern 
that  if  the  Pennsylvania  Railroad  Company  were  to  ac¬ 
quire  that  block  of  stock,  it  would  be  the  largest  single 
stockholder  of  United  States  Freight  and  as  such  should 
be  in  a  position  to  change  the  then  existing  situation  where¬ 
by  the  Central  lines  were  carrying  approximately  four 
times  as  much  tonnage  of  United  States  Freight  as  the 
Pennsylvania  Railroad  Company.  In  order  to  prevent  this 
and  to  control  the  freight  forwarding  business  of  United 
States  Freight,  Central  sought  to  acquire  sufficient  stock 
to  assure  it  of  a  controlling  interest  in  United  States 
Freight.  However,  at  this  time  United  States  Freight  also 
owned  all  the  outstanding  stock  of  the  Nicholson  Universal 
Steamship  Company  (which  operated  on  the  Great  Lakes) 
and  the  Newdex  Steamship  Line,  and  Central  recognized 
that  the  acquisition  of  United  States  Freight  stock  by 
Central  would  be  in  violation  of  the  Panama  Canal  Act,1 
which  makes  it  unlawful  for  any  railroad  company  subject 
to  the  Interstate  Commerce  Act  to  own  any  common  carrier 
by  water  with  which  the  railroad  does  or  may  compete  for 
traffic.  In  a  “Memorandum  As  To  United  States  Freight,” 
dated  October  21,  1929,  A.  H.  Harris,  vice  president  of 
Central,  stated: 

“So  long  as  the  United  .States  Freight  Company 
continues  to  own  the  steamship  company  on  the  Great 
Lakes  and  possibly  the  Newtex  Line,  it  would  seem 
that  an  acquisition  of  its  stock  by  a  railroad  corpor¬ 
ation  operating  in  Great  Lakes  territory  or  by  a  com¬ 
pany  having  stockholders  in  common  with  a  railroad 
company  would  be  in  violation  of  this  Act.” 

Central  therefore  advanced  funds  for  the  purchase  of 
United  States  Freight  stock  to  Merchants  Despatch,  Inc., 
its  wholly-owned  subsidiary.  Merchants  Despatch  in  turn 
advanced  the  money  to  L.C.L.  Corporation  which  used  it 
to  become  the  record  holder  of  United  States  Freight  stock. 

1  Now  Section  5(14)  of  the  Interstate  Commerce  Act,  49  U.S.C.A., 
sec.  5(14). 
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3.  L.C.L.  Corporation,  hereinafter  referred  to  as 
“L.C.L.”,  was  engaged  in  the  manufacture  of  containers 

i  for  use  on  railroad  cars.  Its  stock  was  owned  by  the 
102  estate  of  A.  H.  Smith,  a  former  president  of  Central. 

During  the  period  from  1926,  when  L.C.L.  was  incor¬ 
porated,  to  April  1,  1932,  two  of  its  directors,  Mr.  M.  J. 
Alger  and  Mr.  F.  H.  Hardin,  were  assistants  to  the  presi¬ 
dent  of  Central.  From  1926  to  May  1929  its  vice  president 
and  actual  head,  Mr.  Graham  C.  Woodruff,  was  an  assist¬ 
ant  general  traffic  manager  of  Central. 

4.  L.C.L.  was  merely  the  screen  behind  which  Central 
became  the  indirect  owner  of  the  United  States  Freight 
stock  held  of  record  in  the  name  of  L.C.L.  In  a  “Personal 
and  Confidential”  memorandum  dated  November  13,  1929 
from  H.  S.  Vanderbilt,  a  member  of  the  Board  of  Directors 
and  of  the  Executive  Committee  of  Central,  to  Mr.  F.  W. 
Sargent,  president  of  the  Chicago  &  North  Western  Rail¬ 
road,  Mr.  Vanderbilt  stated: 

“Interests  affiliated  with  the  New  York  Central  have 
acquired  to  date  117,000  shares  [of  United  States 
Freight  stock]  at  an  average  price  of  108.  This  has 
been  acquired  indirectly  through  loans  by  the  New. 
York  Central  to  the  Merchants  Despatch,  Inc.,  all  of 
the  stock  of  which  is  owned  by  the  New  York  Central. 
The  Merchants  Despatch,  Inc.,  in  turn  have  made  ad¬ 
vances  to  the  L.C.L.  Company,  which  has  been  pur¬ 
chasing  the  U.S.  Freight  stock.  To  safeguard  this 
purchase,  the  stock  of  the  L.C.L.  Company  has  been 
trusteed  and  the  Merchants  Despatch  has  also  taken 
an  option  to  purchase  this  stock.  It  is  not  the  present 
i  intention  to  exercise  this  option  noiv  or  in  the  future. 
The  purchase  is  being  made  in  this  manner  because 
owing  to  the  ownership  and  operation  by  the  U.S. 
Freight  Company  of  boats  on  the  Great  Lakes  it  would 
be  illegal  for  a  railroad  company  to  hold  the  stock. 

•  o  • 

“It  was  the  sense  of  the  Committee  that  we  would 
be  glad  to  have  the  Chicago  &  North  Western  as  part¬ 
ners  in  the  purchase.  I  said  that  I  thought  that  the 
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Chicago  &  North  Western  would  be  willing  to  purchase 
25,000  shares  .  .  . 

“It  was  accordingly  agreed  that  the  L.C.L.  Com¬ 
pany  would  continue  making  purchases  up  to  150,000 
shares,  and  that  on  the  stock  bought  ...  in  excess  of 
the  117,000  shares  previously  acquired  and  up  to  the 
150,000  shares  to  be  acquired,  the  New  York  Central 
and  the  Chicago  &  North  Western  would,  purchase 
joint  account,  half  of  the  stock  purchased  to  be  as¬ 
signed  to  each  company. 

103  “I  also  mentioned  that  the  Chicago  &  North  Western 
might  at  some  later  date  care  to  consider  the  purchase 
of  some  of  the  stock  already  acquired  by  the  Now  York 
Central  interests. 

‘  ‘  It  was  the  sense  of  the  Committee  that  after  a  con¬ 
trolling  interest  in  the  U.S.  Freight  Company  of  150,- 
000  shares  out  of  the  300,000  outstanding  had  been 
acquired  by  the  New  York  Central  and  Chicago  & 
North  Western  interests,  no  further  purchases  should 
be  made. 

“It  was  also  suggested  that  the  Chicago  &  North 
Western  might  make  its  purchases  of  stock  by  making 
advances  to  the  L.C.L.  Company  in  the  same  manner 
as  the  New  York  Central  interests.” 

By  February  1,  1930,  Central  had  advanced  the  sum  of 
$13,703,655.53,  with  which  128,000  shares  of  United  States 
Freight  stock  had  been  acquired  by  it  in  the  name  of  L.C.L. 

5.  On  that  date,  Merchants  Despatch  and  L.C.L.  entered 
into  an  agreement  which  recited  that  L.C.L.  was  indebted  to 
the  Merchants  Despatch  in  the  sum  of  $13,703,655.53,  that 
it  was  the  owner  of  128,000  shares  of  stock  of  United  States 
Freight  and  that  the  parties  desired  that  this  loan  be  se¬ 
cured.  The  agreement  then  provided  that  L.C.L.  shall 
deposit  with  Merchants  Despatch  said  shares  of  stock  as 
collateral  security  for  the  loan;  that  the  interest  on  the 
loan  shall  equal  the  dividends  received  by  L.C.L.  on  the 
stock ;  that  any  stock  dividend  shall  also  be  deposited ;  that 
rights  to  subscribe  for  additional  stock  shall  be  exercised 
by  L.C.L.  and  stock  so  acquired  deposited  with  Merchants 
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Despatch,  the  money  for  this  purpose  to  be  supplied  by 
Merchants  Despatch  and  added  to  the  loan ;  that  Merchants 
Despatch,  or  its  nominee,  shall  have  the  right  on  or  before 
February  1,  1940,  and  for  another  five  years  upon  Mer¬ 
chants  Despatch’s  election,  to  purchase  from  L.C.L.  all 
shares  of  stock  so  deposited  and  shall  pay  therefor  an 
amount  equal  to  the  loan  plus  the  interest  due  thereon  at 
date  of  purchase;  that  if  Merchants  Despatch  shall  not 
exercise  its  right  to  purchase  the  stock  within  the  pre¬ 
scribed  time,  L.C.L.  may  within  30  days  thereafter  elect 
to  sell  all  such  shares  and,  provided  the  sale  is  made  at 
such  time  and  in  such  manner  and  at  such  prices  as  may 
be  agreed  to  by  Merchants  Despatch,  Merchants  Despatch 
shall  accept  the  proceeds  of  the  sale  of  the  stock  in  full 
satisfaction  and  payment  of  the  loan ;  that  if  L.C.L.  does 
not  elect  to  sell  the  stock  within  the  said  30  days,  the 
L.C.L.  shall  within  an  additional  60  days,  pay  the  loan  in 
full  with  such  adjustment  of  interest  as  will  cause  the 
Merchants  Despatch  to  receive  a  total  amount  of  interest 
equal  to  simple  annual  interest  at  6  per  cent  during  the 
entire  period  of  the  loan  and  the  Merchants  Despatch  shall 
thereupon  deliver  to  L.C.L.  all  the  shares  of  stock 
104  covered  by  the  agreement;  that  L.C.L.  shall  as  owner 
i  have  the  right  to  vote  the  pledged  stock  for  all  pur¬ 
poses  not  inconsistent  with  the  agreement,  provided  that 
in  case  of  a  proposed  consolidation,  merger,  sale,  reor¬ 
ganization,  mortgage,  lease  or  other  proposed  action  materi¬ 
ally  affecting  United  States  Freight,  or  its  capital  structure, 
assets  or  property,  L.C.L.  shall  obtain  the  approval  of 
Merchants  Despatch;  that  if  L.C.L.  pays  the  loan  in  full 
prior  to  the  expiration  of  the  period  during  which  Mer¬ 
chants  Despatch  may  purchase  the  stock,  the  stock  shall 
be  deposited  in  a  trust  company  of  the  City  of  New  York 
approved  by  Merchants  Despatch  and  the  L.C.L.,  to  be  held 
pending  the  exercise  or  the  expiration  of  the  option  and  to 
be  delivered  to  L.C.L.  if  the  option  is  not  exercised;  and 
that  the  agreement  shall  inure  to  the  benefit  of  and  be 
binding  upon  the  successors  and  assigns  of  the  parties 
thereto  provided  that  no  assignment  shall  be  made  by 
L.C.L.  without  the  written  consent  of  Merchants  Despatch. 
The  agreement  was  executed  by  Martin  J.  Alger  as  presi- 
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dent  of  Merchants  Despatch  and  E.  F.  Stephenson  as  sec¬ 
retary.  These  officers  of  Merchants  Despatch  were  at  the 
same  time  assistant  to  the  president,  and  secretary,  of 
Central,  respectively. 

6.  Central  later  made  further  advances  in  the  amount 
of  $1,614,835.02,  with  which  35,676  additional  shares  of 

i  United  States  Freight  stock  were  acquired  by  it  in  the 
name  of  L.C.L.  sometime  prior  to  April  1, 1932.  The  163,676 
shares  of  United  States  Ft  eight  stock  thus  acquired  by 
!  Central  cost,  in  the  aggregate,  $15,318,490.55  and  consti¬ 
tuted  54.6  per  cent  of  the  outstanding  stock  of  United  States 
Freight.  The  prices  paid  for  this  stock  ranged  from  $4.50 
i  to  $122,375  per  share,  with  an  average  of  about  $94  per 
share. 

7.  The  stock  of  United  States  Freight  held  of  record  in 
the  name  of  L.C.L.  was  at  all  times  in  the  possession  of 
Merchants  Despatch,  endorsed  in  blank  for  transfer.  Al¬ 
though  the  agreement  of  February  1,  1930  provided  that, 
in  the  absence  of  a  sale  of  the  stock  by  L.C.L.  with  Mer¬ 
chants  Despatch’s  approval,  L.C.L.  shall  be  absolutely 
indebted  to  Merchants  Despatch  in  the  amount  of  $13,703,- 
655.53,  subsequently  increased  to  $15,318,490.55,  there  was 

i  in  fact  no  intention,  and  the  agreement  has  not  been  con¬ 
strued  by  the  parties,  to  create  such  or  any  absolute  in¬ 
debtedness  on  the  part  of  L.C.L.  and  no  absolute  indebted¬ 
ness  existed.  Mr.  C.  J.  Beakes,  general  solicitor  of  Central, 
testified : 

i  “There  is  no  obligation  on  their  part  as  far  as  pav- 

i  ment  for  that  stock  at  all.  They  would  not  be  obligated 

for  that  indebtedness  until  the  stock  was  sold  and  then 
for  no  more  or  no  less,  and  the  indebtedness  would 
be  wiped  out.” 

i  Mr.  Graham  C.  Woodruff,  president  of  L.C.L.  testified : 

105  “.  .  .  the  L.C.L.  Corporation  would  at  no  time  be 

!  more  liable  than  the  value  of  the  stock  if  and  when  it 

was  ever  sold  . . .  they  could  not  be  held  liable  for  any 
fluctuation  in  the  price,” 
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8.  Under  the  agreement  of  February  1,  1930,  Merchants 
Despatch  could  become  the  owner  of  the  United  States 
Freight  stock  held  in  L.C.L.’s  name  by  doing  nothing  more 
than  cancelling  the  nonexistent  absolute  indebtedness  from 
L.C.L.  to  Merchants  Despatch.  Under  such  circumstances 
Central,  through  Merchants  Despatch,  was  the  real  owner 
of  the  United  States  Freight  stock  even  under  the  agree¬ 
ment.  The  agreement  was  merely  a  device  used  by  Central 
to  minimize  any  appearance  of  owmership  of  United  States 
Freight  stock  and  a  consequent  possible  violation  by  Cen¬ 
tral  of  the  Panama  Canal  Act. 

9.  On  November  19,  1930,  Mr.  F.  N.  Melius,  who  prior 
thereto  wras  assistant  general  manager  of  Central,  with 
which  he  had  been  connected  for  about  25  or  30  years,  be¬ 
came  president  and  director  of  United  States  Freight  and 
all  its  subsidiaries  and  was  made  operating  officer  of  the 
company. 

10.  In  the  early  part  of  1932,  there  was  a  more  or  less 
general  belief  that  Central  was  the  real  owner  of  L.C.L. 
In  letter  dated  January  23,  1932  addressed  to  Graham 
C.  Woodruff,  Chairman  of  the  Board  of  United  States 
Freight,  the  president  of  Central  stated  that  “I  think  it 
is  desirable  that  we  definitely  divorce  the  L.C.L.  Corpo¬ 
ration  and  the  United  States  Freight  Company.”  Con¬ 
sideration  w*as  given  by  Central  officials  to  the  formation 
of  a  separate  corporation  to  take  over  the  steamship  in¬ 
terest  of  United  States  Freight  and  transferring  the  shares 
of  United  States  Freight  stock  held  in  the  name  of  L.C.L. 
directly  to  Merchants  Despatch.  Central  finally  decided  to 
form  a  new  corporation  to  take  L.C.L.’s  place  with  respect 
to  the  United  States  Freight  stock  and  engaged  the  Guar¬ 
anty  Trust  Company  of  New  York  for  this  purpose.  In 
this  connection,  M.  J.  Alger,  president  of  Merchants  Des¬ 
patch,  stated  in  a  letter  to  the  Trust  Company  dated  March 
19,  1932  that  “in  view  of  certain  legal  limitations  [Mer¬ 
chants  Despatch]  finds  it  impracticable  to  acquire  any  in¬ 
terest  in  said  stock  at  the  present  time.  It  is  hoped  such 
legal  limitations  will  be  removed  in  the  near  future.”  The 
Trust  Company  thereupon  caused  the  incorporation  of 
Linden  Securities  Corporation  in  Delaware  on  March  29, 
1932. 
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11.  Pursuant  to  Central’s  request,  the  stock  of  Linden, 
consisting  of  100  shares,  was  issued  in  the  names  of  four 
employees  of  the  Guaranty  Trust  Company,  who  became 
its  directors  and  officers,  receiving  no  compensation  there¬ 
for  from  Linden.  The  paid-in  capital,  amounting  to  $10 
per  share  or  a  total  of  $1,000,  was  furnished  by  Central 
through  Merchants  Despatch,  which  also  provided  Linden 

with  a  surplus  of  $600.  The  costs  of  incorporation  were 
106  paid  from  such  paid-in  capital  and  surplus,  which 

constituted  Linden’s  entire  assets.  The  stock  of  Lin¬ 
den,  duly  endorsed  in  blank  for  transfer,  was  placed  in 
the  safekeeping  department  of  the  Guaranty  Trust  Com¬ 
pany  at  its  main  office  in  New  York  City.  Attached  to  the 
stock  was  a  memorandum  of  agreement  dated  April  8, 1932 
signed  by  the  nominal  stockholders  of  Linden,  who  were 
designated  therein  as  A,  B,  C  and  D,  respectively.  The 
memorandum  stated  that  A  assigns  his  shares  of  stock  to 
B,  B  assigns  his  shares  to  C,  C  assigns  his  shares  to  D, 
and  D  assigns  his  shares  to  A,  such  assignment  to  become 
effective  and  to  vest  title  in  the  transferee  only  upon  the 
death  of  the  transferor  or  upon  the  termination  of  his 
employment  with  the  Guaranty  Trust  Company;  and  that 
in  either  of  such  events/the  interest  as  transferee  of  the 
party  so  dying  or  leaving  such  employment  is  to  devolve 
upon  the  next  man. 

12.  Although  the  stock  of  Linden  was  issued  in  the 
names  of  four  employees  of  the  Guaranty  Trust  Company, 
the  true  or  beneficial  owner  of  such  stock  was  Central  or  its 
wholly  owned  subsidiary,  Merchants  Despatch.  Neither 
the  Guaranty  Trust  Company  nor  any  of  its  employees 
had  any  proprietary  interest  whatever  in  such  stock. 

13.  On  April  1,  1932,  Linden,  L.C.L.  and  Merchants  Des¬ 
patch  executed  an  agreement,  which  was  drafted  by  C.  J. 
Beakes  of  Central,  whereby  L.C.L.  transferred  to  Linden 
163,676  shares  of  United  States  Freight  stock  and  Linden 
assumed  the  payment  of  L.C.L. ’s  so-called  indebtedness 
of  $15,318,490.50  to  Merchants  Despatch,  the  stock  to  be 
deposited  with  Merchants  Despatch,  and  the  debt  to  be 
paid,  in  accordance  with  the  provisions  of  the  agreement 
of  February  1,  1930  between  JL.C.L.  and  Merchants  Des- 
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patch.  Merchants  Despatch  released  L.C.L.  from  all  obli¬ 
gations  and  liability  in  respect  of  such  indebtedness  and 
the  agreement  of  February  1,  1930.  In  short,  Linden  took 
L.C.L.’s  place  in  respect  of  the  United  States  Freight  stock. 
The  United  States  Freight  stock  was  then  reissued  in  the 
name  of  Linden  and  delivered  to  Merchants  Despatch  ac¬ 
companied  by  a  stock  transfer  power  executed  by  Linden. 

14.  During  1932  the  price  of  United  States  Freight  stock 
on  the  New  York  Exchange  fluctuated  between  $3.50  and 
$15.75  per  share  and  thus  the  163,676  shares  of  stock  held 
in  Linden’s  name  were  worth  between  $572,866  and 
$2,577,897.  L.C.L.’s  so-called  indebtedness  to  Merchants 
Despatch  under  the  agreement  of  February  1,  1930 
amounted  to  $15,318,490.55  on  April  1,  1932,  or  more  than 
$12,000,000  in  excess  of  the  value  of  the  United  States 
Freight  stock  held  in  L.C.L.’s  name.  On  that  date,  L.C.L. 
had  substantial  assets  other  than  United  States  Freight 
stock.  Linden,  on  the  other  hand,  had  no  assets  other  than 
the  balance  of  the  paid-in  capital  and  surplus  of  $16.00 
furnished  by  Central  through  Merchants  Despatch  and  it 
transacted  no  business. 

15.  Despite  the  statement  in  the  agreement  of  April  1, 

i  1932  between  Linden,  L.C.L.  and  Merchants  Despatch 

107  that  Linden  “does  hereby  assume  the  payment  of  the 
said  [L.C.L.’s]  indebtedness  to  Merchants  Despatch 
in  the  amount  of  $15,318,490.55”  (in  exchange  for  stock 
worth  no  more  than  $2,577,897),  there  was  no  intention, - 
and  the  agreement  has  not  been  construed  by  the  parties, 
to  create  such  or  any  absolute  indebtedness  on  the  part  of 
Linden  and  Linden  did  not  in  fact  incur  any  absolute  in¬ 
debtedness.  In  any  event,  any  assumption  of  an  absolute 
indebtedness  by  Linden  to  Merchants  Despatch  was  mean¬ 
ingless  and  of  no  value  whatsoever,  since  Linden  had  no 
assets  and  transacted  no  business.  Pursuant  to  the  agree¬ 
ment  of  February  1, 1930,  Central,  through  Merchants  Des¬ 
patch,  could  become  the  owner  of  the  United  States  Freight 
stock  held  in  Linden’s  name  by  doing  nothing  more  than 
cancelling  a  non-existent  or,  apart  from  the  stock’s  value, 
a  worthless  absolute  indebtedness  from  Linden  to  Mer¬ 
chants  Despatch. 
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16.  Irrespective  of  the  agreement  of  February  1,  1930, 
Linden,  as  a  Central  dummy  corporation,  was  merely  the 
record  holder  of  United  States  Freight  stock  on  behalf  of 
Central,  the  real  owner  thereof.  Until  about  June  15, 
1939  this  stock  was  in  the  physical  possession  of  a  wholly- 
owned  Central  subsidiary. 

17.  Linden’s  sole  function  at  all  times  has  been  to  serve 
as  record  holder  of  United  States  Freight  stock  for  and  on 
behalf  of  Central.  This  method  was  used  by  Central  to  hold 
such  stock  in  order  to  minimize  any  appearance  of  a  pos¬ 
sible  violation  by  Central  of  the  Panama  Canal  Act. 

18.  From  the  date  of  Linden’s  incorporation  to  the  pres¬ 
ent  time,  Linden ’s  stockholders,  directors  and  officers  have 
been  employees  of  the  Guaranty  Trust  Company.  They 
have  received  no  compensation  from  Linden.  Linden’s 
stock  has  been  kept  in  the  safekeeping  department  of 
the  Guaranty  Trust  Company  attached  to  the  memorandum 
of  agreement  dated  April  8,  1932,  described  above,  which 
was  superseded  by  a  memorandum  of  agreement  dated 
March  31,  1937,  still  in  effect,  which  is  identical  in  all 
respects  with  that  of  April  8,  1932,  the  only  change  being 
the  substitution  of  a  fifth  employee  of  the  Guaranty  Trust 
Company  for  one  of  the  original  stockholders. 

19.  Linden  has  never  held  in  its  name  any  assets  other 
than  United  States  Freight  stock  and  the  paid-in  capital 
and  surplus  furnished  by  Central  through  Merchants  Des¬ 
patch.  All  corporate  expenses  of  Linden  to  date  have 
been  paid  out  of  such  paid-in  capital  and  surplus. 

20.  On  November  29,  1932  an  agreement  was  entered  in¬ 
to  between  Merchants  Despatch,  the  Securities  Corporation 
of  the  New  York  Central  (a  wholly-owned  subsidiary  hold¬ 
ing  company  of  Central)  and  Linden  by  which  the  Securi¬ 
ties  Corporation  of  the  New  York  Central,  hereinafter 
referred  to  as  “Securities  Corporation,”  took  the  place 

of  Merchants  Despatch  under  the  agreements  of  April 
108  1,  1932  and  February  1,  1930.  This  agreement  was 
drafted  by  C.  J.  Beakes  of  Central  and  sent  to  counsel 
for  the  Guaranty  Trust  Company  for  execution  by  Linden. 

21.  In  a  memorandum  dated  March  18,  1935  from  W.  F. 
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Place,  vice  president  of  Central,  to  Mr.  Williamson,  presi¬ 
dent  of  Central,  Mr.  Place  stated  that  “the  New  York 
Central  holds  163,676  shares,  or  54.6%”  of  the  outstanding 
stock  of  United  States  Freight. 

22.  On  March  5,  1936  Mr.  Melius,  president  of  United 
States  Freight,  wrote  to  Mr.  W.  F.  Place,  vice  president  of 
Central,  as  follows: 

“Herewith,  for  execution  by  the  Linden  Securities 
Corporation,  proxy  naming  Messrs.  R.  J.  Leibenderfer, 
H.  W.  Burnham  and  the  undersigned,  to  vote  as  its 
proxy  at  an  election  for  Directors  of  the  United  States 
Freight  Co.  at  the  annual  meeting  of  said  company  to 
be  held  on  the  6th  day  of  April,  1936;  with  an  extra 
enclosed  for  your  files.” 

♦  23.  Between  the  time  of  the  first  hearing  before  the 

Interstate  Commerce  Commission  in  Freight  Forwarding 
Investigation ,  I.C.C.  Docket  No.  27365,  held  in  October  1936 
and  the  last  hearing  held  in  April  1937,  15,200  shares  of 
United  States  Freight  stock  held  in  Linden’s  name  were 
sold  in  the  open  market  for  the  express  purpose  of  reduc¬ 
ing  Central’s  indirect  ownership  of  United  States  Freight 
stock  below  50  per  cent  of  the  total  shares  outstanding. 

24.  In  Freight  Forwarding  Investigation,  229  I.C.C.  201, 
decided  October  11,  1938,  the  Interstate  Commerce  Com¬ 
mission  found  that: 

“.  .  .  the  New  York  Central,  through  stock  owner¬ 
ship  and  working  relations,  controls  and  dominates 
the  Universal  so  as  to  constitute  the  latter  an  agency 
i  or  instrumentality  of  the  New  York  Central  for  the 
consolidation  of  less-than-carload  shipments  into  car- 
i  loads,  and  (1)  is  thereby  rendering  the  public  a  serv¬ 
ice,  by  indirection,  which  is  unauthorized  by  tariffs 
on  file,  (2)  is  collecting  and  receiving  a  different 
i  compensation  for  the  transportation  of  such  forwarder 
i  freight  than  the  rates  and  charges  specified  in  the 
government  tariffs,  in  violation  of  section  6  of  the 
act,  and  (3)  is  charging  and  collecting  from  some 
shippers  a  different  compensation  than  from  others  for 
substantially  like  transportation  services,  in  violation 
of  section  2  of  the  act.” 
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109  25.  As  a  direct  result  of  the  Interstate  Commerce 

Commission’s  findings,  in  April  1939,  Mr.  Thomas  P. 
Healy,  who  for  several  years  prior  thereto  had  been  gen¬ 
eral  solicitor  of  Central  and  a  director  of  United  States 
Freight,  ceased  to  occnpy  the  latter  position ;  and  in  Au- 
gnst  1939,  Mr.  Melius,  president  of  United  States  Freight 
and  of  Universal,  resigned  his  directorships  in  Merchants 
Despatch,  the  Troy  Union  Railroad  Company  and  the  Lake 
Erie  &  Eastern  Railroad  Company,  to  which  he  had  been 
elected  in  1936.  These  railroads  were  part  of  the  Central 
system. 

26.  In  the  early  part  of  June  1939,  Mr.  Jacob  Aronson, 
vice  president  of  Central  in  charge  of  law,  approached  Mr. 
Balthasar  H.  Meyer,  who  until  May  1,  1939  and  for  28  1 
years  prior  thereto  had  been  a  member  of  the  Interstate 
Commerce  Commission,  and  asked  him  to  become  trustee 
of  the  United  States  Freight  stock  held  in  the  name  of 
Linden.  Mr.  Aronson  left  with  Mr.  Meyer  in  Washington, 
D.  C.,  copies  of  an  agreement  and  trust  indenture  relating 
to  the  establishment  of  the  trust,  which  had  been  prepared 
by  Mr.  Aronson  and  Mr.  Beakes,  then  general  counsel  of 
Central,  and  which  had  been  executed  by  Linden  and  Secu¬ 
rities  Corporation.  Mr.  Meyer  added  his  signature  to  the 
trust  indenture  on  June  15,  1939,  which  is  also  the  date  of 
the  trust  agreement.  Mr.  Meyer’s  dealings  with  respect 
to  the  trusteeship  were  with  Mr.  Aronson  alone  and  not 
with  anv  officers  of  Linden. 

27.  The  trust  indenture  recites  that  because  the  Inter¬ 
state  Commerce  Commission  in  Freight  Forwarding  In¬ 
vestigation ,  229  I.C.C.  201,  expressed  the  view  that  under 
and  by  reason  of  the  agreement  of  February  1,  1930,  as 
modified  by  the  agreements  of  April  1, 1932  and  November 
29,  1932,  Central  controlled  Universal,  Securities  Corpor¬ 
ation,  although  believing  that  the  Commission  is  in  error 
in  such  view,  has  determined  to  assign  and  transfer  to  the 
trustee  the  claim  and  chose  in  action  represented  by  the 
indebtedness  of  Linden  to  Securities  Corporation  and  all 
other  rights  of  Securities  Corporation  under  the  agreement 
of  February  1,  1930  as  modified  for  the  purpose  of  elimi¬ 
nating  any  claim  of  control  or  participation  in  control  of 
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United  States  Freight  or  any  of  its  subsidiaries  or  affili¬ 
ates  by  Securities  Corporation.  The  trust  indenture  then 
provides  for  such  transfer  and  for  the  delivery  of  the 
certificates  in  respect  of  the  United  States  Freight  stock, 
called  the  Deposited  Stock,  with  proper  instruments  of 
assignment  and  transfer  in  blank  to  the  trustee  to  be  held 
as  security  for  the  indebtedness,  the  stock  to  remain  of 
record  in  Linden’s  name.  Linden  agreed  to  execute  and 
deliver  to  the  trustee  or  his  nominee  or  nominees,  upon 
the  trustee’s  request,  suitable  powers  of  attorney  or 
proxies,  with  full  power  of  substitution  and  revocation, 
authorizing  the  trustee  to  vote  or  give  any  consents  in 
respect  of  the  Deposited  Stock,  and  to  pay  over  to  the 
trustee  all  cash  or  stock  dividends  declared  in  respect  to 
the  stock.  It  is  further  provided  that  the  trustee  is  em¬ 
powered,  either  in  person  or  proxy,  to  vote  and  to 
110  issue  such  consents  in  respect  of  the  Deposited  Stock 
as  in  the  judgment  of  the  trustee  will  serve  the  best 
interests  of  United  States  Freight,  such  action  to  be  free 
from  any  participation  in  or  control  or  suggestion  by  Secu¬ 
rities  Corporation  or  Linden  or  by  any  officer  or  director 
thereof,  or  by  any  corporation  affiliated  with  Securities 
Corporation  or  Linden,  or  by  any  officer  or  director  of  any 
such  corporation;  that  the  dividends  on  United  States 
Freight  stock  received  by  the  trustee  are  to  be  paid  over 
to  Securities  Corporation,  less  costs  and  expenses;  that 
the  trustee  is  authorized  in  his  judgment  to  sell  and  trans¬ 
fer  all  or  any  part  of  the  Deposited  Stock  (not,  however, 
below  $50  per  share  without  the  approval  of  Securities 
Corporation),  provided  that  the  purchaser  or  transferee 
shall  not  be  in  control  of  or  controlled  by  Securities  Cor¬ 
poration  or  any  of  its  affiliates,  or  acting  in  conjunction 
with  any  person  or  corporation  with  a  view  of  creating 
such  control;  that  the  proceeds  of  such  sale,  less  any  ex¬ 
penses,  shall  be  paid  over  to  Securities  Corporation,  there¬ 
by  reducing  the  indebtedness  of  Linden  to  Securities  Cor¬ 
poration  in  the  ratio  of  the  number  of  shares  sold  to  the 
total  shares  of  Deposited  Stock;  that  if  by  reason  of  stat¬ 
utory  enactment,  the  decision  of  a  court  of  competent  juris¬ 
diction  or  changed  circumstances,  the  objections  of  the 
Interstate  Commerce  Commission  to  the  holding  of  the 
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Deposited  Stock  by  Securities  Corporation  or  any  of  its 
affiliates  shall  be  obviated,  the  certificates  covering  the 
Deposited  Stock,  upon  the  request  of  Securities  Corpora¬ 
tion,  are  to  be  transferred  and  delivered  by  the  trustee  to 
Securities  Corporation  and  thereupon  the  trust  shall  im¬ 
mediately  terminate  and  end,  Securities  Corporation  shall 
hold  such  stock  free  from  any  claim  of  Linden  thereon,  and 
the  agreement  of  February  1,  1930  as  modified  shall  ter¬ 
minate  and  Linden  be  released  from  its  indebtedness  there¬ 
under;  that  the  trust  shall  continue  during  the  lives  of 
C.  R.  Dugan,  president  of  Securities  Corporation,  and  J.  R. 
Douglas,  president  of  Linden,  and  the  survivor  of  them, 
subject  to  earlier  termination  as  theretofore  provided,  but 
shall  in  any  event  terminate  at  the  end  of  ten  years  from 
the  date  of  the  instrument;  that  the  trustee  shall  be  en¬ 
titled  to  reasonable  compensation  which  shall  be  paid  to 
him  by  Securities  Corporation  or  retained  by  him  from 
the  income  of  the  trust  estate  before  distribution  of  such 
income  to  Securities  Corporation  and  he  shall  have  a  lien 
for  his  compensation  upon  the  corpus  of  the  trust  estate; 
that  the  trustee  shall  render  annual  reports  of  moneys 
received  or  disbursed ;  that  if  the  trustee  shall  die  or  resign 
or  otherwise  be  incapable  of  acting  under  the  trust,  Secu¬ 
rities  Corporation  shall  promptly  appoint  a  new  trustee 
in  his  place  with  like  powers  and  subject  to  like  conditions ; 
and  that  the  trust  indenture  shall  inure  to  the  benefit  of 
and  be  binding  upon  the  successors  and  assigns  of  Secu¬ 
rities  Corporation  and  Linden,  respectively. 

28.  TJnder  the  agreement  entered  into  on  the  same  day 
between  Linden  and  Securities  Corporation,  which  contains 

provisions  substantially  similar  to  those  of  the  trust 
111  indenture,  Securities  Corporation  surrendered  its 

rights  under  the  agreement  of  February  1,  1930,  as 
modified,  to  purchase  the  Deposited  Stock  and  such  rights 
were  declared  eliminated  from  that  agreement. 

29.  Shortly  after  the  execution  of  the  trust  indenture 
the  certificates  of  Deposited  Stock,  which  amounted  to 
148,476  shares,  were  turned  over  to  Mr.  Meyer  and  they 
have  been  kept  in  his  name  as  trustee  in  a  box  at  the  Riggs 
National  Bank  in  Washington,  D..  C.  Mr.  Meyer’s  com- 
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pensation  as  trustee  was  fixed  by  Mr.  Aronson,  vice  presi¬ 
dent  of  Central,  at  $5,000  per  year,  which  was  paid  to  him 
by  check  of  the  Securities  Corporation  until  its  dissolution 
in  November  or  December  of  1941  and  thereafter  by  check 
of  Central,  Securities  Corporation’s  successor. 

30.  During  the  years  1939  to  1941,  inclusive,  the  price  of 
United  States  Freight  stock  on  the  New  York  Stock  Ex¬ 
change  never  exceeded  $14  per  share.  The  last  sale  of  the 
stock  on  June  6,  1942,  two  days  prior  to  the  hearing  in 
this  proceeding,  was  $71/2.  Mr.  Meyer  has  never  sold  any 
United  States  Freight  stock  under  the  trust  indenture. 

31.  Ever  since  the  trust  indenture,  Linden,  as  the  record 
owner  of  the  Deposited  Stock,  has  deposited  the  dividends 
thereon  in  its  account  and  has  issued  its  own  check  in  the 
same  amount  to  Mr.  Meyer.  Mr.  Meyer  has  in  turn  en¬ 
dorsed  those  checks  first  to  Securities  Corporation  and 
then  to  Central. 

32.  Mr.  Meyer  had  never  had  any  connection  with  the 
freight  forwarding  business  prior  to  the  trust  indenture. 
He  has  left  the  selection  of  directors  and  officers  of  United 
States  Freight  and  its  subsidiaries,  including  Universal, 
as  well  as  the  supervision  and  management  of  their  af¬ 
fairs,  in  the  hands  of  the  directors  of  United  States  Freight. 
Mr.  Meyer  has  always  given  his  proxies  to  vote  the  stock 
of  Linden  to  (a  proxy  committee  of  three  appointed  by  the 
directors  of  United  States  Freight  to  vote  the  proxies  in 
a  stated  manner,  and  the  stock  has  been  voted  in  the  des¬ 
ignated  manner  by  Mr.  Leibenderfer,  secretary  and  direc¬ 
tor  of  United  States  Freight  and  a  member  of  the  com¬ 
mittee.  The  same  individuals  who  were  directors  and 
officers  of  United  States  Freight  and  Universal  prior  to 
the  trust  indenture  continued  to  be  directors  and  officers 
after  the  indenture,  except  that  in  September  1941,  two 
new  directors  were  elected  and  in  July  1941,  upon  the  death 
of  Mr.  Melius,  Mr.  Morris  Forgash  became  president  of 
United  States  Freight  and  of  Universal. 

33.  Central,  as  owner  of  all  the  stock  of  Securities  Cor¬ 
poration  and  Linden,  was  both  the  creator  and  sole  bene¬ 
ficiary  of  the  trust.  Its  ability  to  terminate  the  trust  at 
will  by  virtue  of  this  dual  position  resulted  in  its  retention 
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of  the  same  power  to  control  United  States  Freight  and 
Universal  as  it  had  had  before  the  trust  indenture. 
112  On  May  16,  1942,  Part  IV  of  the  Interstate  Com¬ 
merce  Act  (49  U.S.C.A.,  sec  1001)  was  enacted.  Sec¬ 
tion  411(g)  of  this  part  (49  U.S.C.A.,  sec.  1011(g))  pro¬ 
vides  that  “nothing' in  this  Act  shall  be  construed  to  make 
it  unlawful  for  any  common  carrier  subject  to  part  I  .  .  . 
of  this  Act  ...  to  have  or  to  acquire  control  of  a  freight 
forwarder  or  freight  forwarders.”  By  virtue  of  this  pro¬ 
vision  of  law,  the  objections  of  the  Interstate  Commerce 
Commission  to  the  holding  of  the  Deposited  Stock  by  Cen¬ 
tral  or  any  of  its  affiliates,  referred  to  in  the  trust  inden¬ 
ture,  have  been  obviated  and  therefore  under  the  express 
terms  of  the  trust  indenture  Central  has  had  the  right  since 
May  16, 1942  to  terminate  the  trust  at  any  time  by  simply 
requesting  the  transfer  and  delivery  to  it  of  the  certificates 
covering  the  Deposited  Stock.  While  under  the  trust  inden¬ 
ture  such  action  by  Central  would  release  Linden  from  its 
so-called  indebtedness  under  the  agreement  of  February  1, 
1930,  this  would  involve  no  loss  or  sacrifice  on  the  part  of 
Central,  since,  as  has  been  found,  Linden  incurred  no 
absolute  indebtedness  under  that  agreement  and  in  any 
event  any  such  indebtedness  apart  from  the  value  of  United 
States  Freight  stock,  was  worthless  and  of  no  value  what¬ 
soever. 

34.  Mr.  Meyer  has  been  of  the  opinion  that  in  view  of 
Section  411(g)  of  Part  IV  of  the  Interstate  Commerce  Act, 
the  reason  for  his  trusteeship  under  the  trust  indenture 
of  June  15,  1939  no  longer  existed  and  the  trust  could  be 
terminated  at  once. 

35.  The  stock  of  United  States  Freight  held  in  the  name 
of  L.C.L.,  and  later  Linden,  has  in  each  year  been  voted, 
as  a  block,  in  favor  of  the  directors  designated  by  the 
Board  of  United  States  Freight.  From  April  1,  1932  to  at 
least  October  1936  such  stock  constituted  54.6  per  cent  of 
the  outstanding  stock  of  United  States  Freight  and  ever 
since  April  1937  it  has  constituted  49.56  per  cent  thereof. 
Even  after  such  reduction,  it  represented  more  than  50 
per  cent  of  all  the  stock  voted  at  every  annual  stockholders’ 
meeting.  At  the  annual  meeting  on  April  7,  1937,  it 
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amounted  to  75  per  cent  of  the  stock  voted.  At  the  last 
stockholders’  meeting  prior  -to  the  hearing  in  this  pro¬ 
ceeding  it  represented  about  63  per  cent  of  the  total  voted. 
There  has  never  been  any  controversy  between  Linden 
and  other  stockholders  of  United  States  Freight  respecting 
the  election  of  directors  or  the  adoption  of  policies.  The 
votes  of  stockholders  other  than  Linden,  just  as  those  of 
Linden,  have  always  been  cast  in  favor  of  the  directors 
selected,  and  the  policies  submitted,  by  the  Board  of  United 
States  Freight. 

36.  At  least  until  the  decision  of  the  Interstate  Com¬ 
merce  Commission  in  Freight  Forwarding  Investigation, 
229  I.C.C.  201  (Oct.  11, 1938),  Central  participated  actively 
in  and  directed  the  affairs  of  Universal,  and  Universal 
was  operated  as  an  integral  part  of  the  Central  system. 

113  A.  The  general  solicitor  of  Central  was  also  a  direc¬ 
tor  of  United  States  Freight  and  of  Universal.  The 
president  of  United  States  Freight  and  of  Universal,  Mr. 
F.  N.  Melius,  was  a  former  official  of  Central,  with  which 
he  had  been  associated  for  more  than  twenty-five  years. 
His  predecessor,  Mr.  G.  C.  Woodruff,  had  also  been  a 
former  official  of  Central.  Mr.  Melius  rendered  periodic 
reports  to  the  president  of  Central  relative  to  such  matters 
as  earnings  and  tonnage  handled,  prepared  special  reports 
when  requested  or  when  matters  affecting  Universal  were 
involved,  advised  Central  officials  as  to  the  distribution 
of  Universal  traffic  over  railroads  other  than  Central,  and 
reported  to  the  president  of  Central  the  amount  of  traffic 
which  Universal  shipped  over  particular  railroads.  United 
States  Freight’s  annual  report  to  its  stockholders  was  ap¬ 
proved  by  Central  officials  before  printing  and  distribution 
to  the  stockholders  of  United  States  Freight. 

B.  Universal  solicited  both  passenger  and  freight  busi¬ 
ness  on  behalf  of  Central  and  the  president  of  Universal 
kept  the  traffic  officials  of  Central  informed  periodically 
as  to  the  business  secured  by  Universal  for  Central.  In 
a  letter  dated  October  25,  1934,  Mr.  Melius  advised  Mr. 
M.  J.  Alger,  vice  president  of  Central,  that  “our  men  in 
the  field  are  losing  no  opportunity  to  solicit  both  passen-' 
ger  and  freight  traffic  for  the  New  York  Central.”  Traffic 
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officials  of  Central,  on  the  other  hand,  were  specifically 
instructed  by  Mr.  Brister,  vice  president  of  Central,  to  co¬ 
operate  closely  with  Universal  and  Universal’s  subsidi¬ 
aries  and  to  assist  them  in  every  way  possible. 

C.  Central  made  use  of  routing  of  Universal  traffic  to 
obtain  unrouted  traffic  from  its  western  connections.  In 
a  memorandum  dated  September  9,  1935  from  C.  J.  Brister 
to  W.  J.  Clark,  assistant  vice  president  of  Central,  Mr. 
Brister  stated: 

“Frankly,  what  I  have  in  mind  is  the  Universal 
Carloading  Company  is  giving  the  Missouri  Pacific  a 
pretty  large  volume  of  business,  and  a  smaller  volume 
to  the  Frisco.  I  am  thinking  I  shall  want  to  approach 
these  two  lines  and  ask  them  for  something  in  return 
therefor.” 

D.  Central  followed  the  policy  of  opposing  applications 
by  motor  carriers  to  public  utility  commissions  for  author¬ 
ity  to  operate,  but  it  was  careful  not  to  protest  against  the 
granting  of  any  application  of  a  motor  carrier  in  which 
Universal  was  interested,  in  order  not  to  “embarrass” 
Central. 

E.  In  the  event  of  disputes  between  other  railroads  and 
Universal,  appeal  for  settlement  was  frequently  taken  to 
executives  of  Central.  For  example,  when  F.  E.  William- 
son,  later  president  of  Central,  was  president  of  the  Chi¬ 
cago,  Burlington  &  Quincy  Railroad,  he  protested  to 

114  the  then  president  of  Central  against  the  invasion  of 
Burlington  territory  by  Universal  truck  service.  His 
letter  of  April  25,  1931  read  in  part  as  follows : 

“In  view  of  the  railroad’s  ownership  of  the  Univer¬ 
sal  Company,  it  seems  to  me  hardly  ethical  to  solicit 
business  against  a  friendly  connection  to  points  not 
reached  by  Universal  through  car-lines  and  involving 
a  truck  haul  to  get  into  competitive  territory.  You 
will  note  this  is  purely  an  abstract  question,  as  the 
shipper  was  not  interested  in  using  Universal  service, 
but  it  seems  to  me  if  one  line  is  to  solicit  against 
another  with  part  of  the  haul  made  by  truck  it  will 
introduce  a  new  element  in  the  already  difficult  situa¬ 
tion.” 
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The  president  of  Central  replied  under  date  of  May  4, 1931 : 

“I  wish  to  acknowledge  receipt  of  your  favor  of 
April  twenty-fifth  with  reference  to  the  Universal 
Company  trucking  freight  from  the  line  of  the  Gulf, 
Mobile  &  Northern.  I  have  asked  Mr.  F.  N.  Melius, 
President  of  the  United  States  Freight  Company,  if 
he  will  go  to  Chicago  and  discuss  the  matter  with  you 
personally,  and  I. have  turned  the  papers  over  to  him. 
I  trust  the  matter  may  be  arranged  to  your  satisfac¬ 
tion.” 

Similar  complaints  were  lodged  with  Central  officials 
against  Universal’s  trucking  and  other  activities  by  presi¬ 
dent  F.  W.  Sargent  of  the  Chicago  &  North  Western, 
president  L.  A.  Down^of  the  Illinois  Central,  and  presi¬ 
dent  Fitzgerald  Hall  of  the  Nashville,  Chattanooga  &  St. 
Louis  Railway.  The  president  of  Central  acted  upon  these 
complaints,  calling  upon  the  president  of  Universal  for  a 
report,  information  and  assistance. 

F.  In  letter  dated  February  27,  1934  from  the  president 
of  United  States  Freight  to  the  president  of  Central,  in 
which  were  set  forth  the  total  revenues  received  by  Central 
in  1933  from  the  traffic  of  United  States  Freight  and  its 
subsidiaries,  the  per-car  earnings  by  Central,  the  diversion 
of  movements  from  truck  to  rail,  and  the  economies  effected 
by  the  consolidation  in  bos  cars  and  containers  of  Univer¬ 
sal  and  Central  less-than-carload  freight  between  certain 
points,  it  was  stated  in  part: 

‘‘The  advantages  above  enumerated  accrue  to  the 
Newr  York  Central  Lines  largely  because  of  its  interest 
in  the  United  States  Freight  Co.  and  subsidiaries  and 
could  not  be  very  well  obtained  by  any  other  method. 
115  We  believe  that  this  interest  will  become  increasingly 
valuable  to  the  New  York  Central  Lines  with  return¬ 
ing  normal  business  conditions,  the  establishment  of 
additional  All  Commodity  rates  that  will  enable  us 
to  divert  to  the  rail  various  movements  now  of  neces¬ 
sity  routed  via  truck  and  further  development,  now 
in  progress  as  above  mentioned,  of  the  consolidation 
method  of  handling  the  railroads’  less  carload  freight 
business  in  conjunction  with  that  of  the  Universal  Car- 
-loading  &  Distributing  Co.” 
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37.  The  Universal  management  routes  more  traffic  over 
Central  than  over  any  other  line.  In  1936  Universal  paid 
Central  $9,250,402.14  out  of  total  freight  charges  to  all 
railroads  of  $22,555,259.49.  The  Union  Pacific,  the  road 
next  most  favored  by  Universal,  was  paid  $2,234,835.06. 
The  corresponding  figures  for  1937  were  $6,776,341.84, 
$16,611,644.14  and  $2,074,472.54;  for  1938,  $5,638,698.07, 
$13,679,494.24  and  $1,706,093.75;  for  1939,  $6,103,586.07, 
$15,249,090.40  and  $1,867,787.18.  In  1941,  Central  received 
$7,626,483.24  out  of  total  payments  to  all  railroads  of 
$20,516,922.48. 

38.  Central  has  the  right  and  power  to  direct  the  policies 
and  business  of  United  States  Freight  and  of  Universal 
and  it  has  had  such  right  and  power  ever  since  at  least 
April  1,  1932. 

39.  Universal  is,  and  has  been  at  least  since  April  1, 
1932,  controlled  by  and  under  common  control  with  Central, 
a  carrier  by  railroad  subject  to  Part  I  of  the  Interstate 
Commerce  Act. 

40.  On  February  19, 1942,  Norman  D.  Cann,  Acting  Com¬ 
missioner  of  Internal  Revenue,  held  that  “Universal  Car¬ 
loading  &  Distributing  Company,  Inc.,  was  prior  to  June 
15,  1939,  and  is  at  present  a  company  indirectly  controlled 
by  a  carrier  by  railroad  subject  to  Part  I  of  the  Interstate 
Commerce  Act,  viz.,  the  New  York  Central  Railroad  Com¬ 
pany/  ’  within  the  meaning  of  Section  1(a)  of  the  Carriers 
Taxing  Act  of  1937  (now  Section  1532(a)  of  Sub-chapter 
B  of  Chapter  9  of  the  Internal  Revenue  Code),  which  is 
the  companion  act  to  the  Railroad  Retirement  Act  of  1937 
and  contains  employer  coverage  provisions  identical  with 
those  contained  in  that  Act  and  the  Railroad  Unemployment 
Insurance  Act. 

41.  In  Nicholson  Universal  Steamship  Company — Owner¬ 
ship,  248,  I.C.C.  43,  decided  October  6,  1941,  the  Interstate 
Commerce  Commission  found  that  Central  controlled 
United  States  Freight  and  through  United  States  Freight 
it  “had  controlled,  and  still  controls,  and  otherwise  has 
had,  and  still  has,  an  interest  in  Nicholson  Universal,  with¬ 
in  the  meaning  of  Section  5(14)  and  Section  1(3)  (b) 

116  of  the  Interstate  Commerce  Act.”  This  determination 
of  the  Commission  .precludes  any  vcontention  that  -in 
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Hancock  Truck  Lines,  Inc.,  35  M.C.C.  7,  the  Commission, 
on  the  same  facts,  found  that  Central  did  not  control 
United  States  Freight. 

42.  Universal  is  essentially  and  fundamentally  a  trans¬ 
portation  agency  of  a  common-carrier  character  engaged 
in  the  handling  of  railroad  less-than-carload  freight.  Its 
operations  are  primarily  directed  toward  the  consolidation 
of  less-than-carload  merchandise  into  carloads  for  trans¬ 
portation  in  line-haul  movement  by  railroads  and  the  con¬ 
centration  of  such  movements  over  direct  and  economical 
rail  routes.  Where  such  rail  movement  is  impracticable  or 
uneconomical,  Universal  utilizes  truck  transportation  by 
motor  carriers,  for  the  most  part  in  coordination  with  rail 
movements.  The  local  or  suburban  collection  and  delivery 
services  incident  to  the  line-haul  movements  are  performed 
by  local  or  suburban  cartage  companies. 

43.  By  advertisements,  solicitations,  and  schedules  of 
rates  and  charges,  which  are  filed  with  the  Interstate  Com¬ 
merce  Commission,  Universal  holds  itself  out  to  the  pub¬ 
lic  to,  and  does,  transport  or  cause  to  be  transported  in 
its  own  name  for  a  single  charge  less-than-carload  ship¬ 
ments,  ordinarily  from  the  premises  of  the  shipper  to  the 
premises  of  the  receiver.  It  assumes  complete  responsi¬ 
bility  and  control  over  the  shipment  from  the  moment  it 
leaves  the  shipper  until  it  reaches  the  receiver  and  its 
liability  is  that  of  a  common  carrier.  The  means  of  trans¬ 
portation  as  well  as  the  route  of  movement  are  determined 
in  each  instance  by  Universal,  and  in  case  of  damage  or 
loss  of  goods,  the  shipper’s  recourse  is  directly  to  Uni¬ 
versal,  which  in  turn  looks  to  the  rail  or  truck  carrier  for 
satsifaction.  Universal’s  customers  number  about  100,000. 

44.  Universal’s  profit  is  derived  from  the  spread  between 
the  rates  paid  to  Universal  by  the  shippers,  which  are 
generally  the  railroad  less-than-carload  rates,  and  the  lower 
carload  rates  or  truckload  rates  paid  for  the  movement  by 
Universal. 

45.  Universal  is  the  largest  freight  forwarder  in  the 
United  States,  operating  in  all  48  states  and  the  District 
of  Columbia.  Its  key  or  concentration  stations  are  main- 


379 


tained  in  about  80  of  the  country’s  larger  cities, 2  and 
located  for  the  most  part  in  freight  houses  or  other  rail¬ 
road  facilities  furnished  by  railroads  and  in  other  cases  on 
adjacent  railroad  served  properties.  These  stations  serve 
as  major  concentration  and  distribution  stations  for  groups. 

of  secondary  stations,  as  break-bulk  and  reshipment 
117  stations  for  through  consignments,  and  as  local  con¬ 
solidation  and  distribution  stations.  Each  station 
serves  territory  that  varies  in  area  with  the  size  and  com¬ 
mercial  importance  of  the  city  in  which  the  station  is 
situated.  Approximately  15,000  towns  are  served  by  these 
stations. 

46.  Because  the  business  of  Universal  is  principally  the 
handling  of  goods  transported  by  railroad,  83  of  its  94 
freight  stations  and  73  of  its  99  freight  offices  are  located 
in  railroad  terminals  and  the  remaining  stations  and  offices 
are  on  property  immediately  adjacent  to  and  served  by  rail¬ 
roads.  Approximately  15  per  cent  of  such  freight  stations 
and  offices  are  located  on  the  premises  of  the  Central. 

47.  The  following  is  illustrative  of  a  normal  Universal 
operation ; 

Small  westbound  shipments  from  points  near  Boston, 
such  as  Lowell,  Lawrence,  Brockton,  Lynn,  Haverhill  and 
Manchester,  are  picked  up  by  local  or  suburban  motor 
carriers  concurring  in  Universal’s  tariffs,  who  issue  to  the 
shippers  Universal’s  bills  of  lading  which  follow  the  form 
prescribed  by  the  Interstate  Commerce  Commission  for 
rail  carriers.  The  shipments  are  trucked  to  Boston  where 
they  are  consolidated  into  carloads  for  rail  movement,  un¬ 
der  railroad  bills  of  lading  prepared  by  Universal  naming 
it  as  consignor  and  consignee,  to  such  points  as  Detroit, 
Cincinnati,  St.  Louis  and  Chicago,  which  are  both  key  con¬ 
centration  and  break-bulk  points.  At  the  latter  cities, 
freight  destined  for  local  or  suburban  points  is  unloaded, 
and  delivery  is  made  by  local  or  suburban  trucking  com¬ 
panies  to  the  premises  of  the  consignee;  freight  destined 
for  points  beyond  is  unloaded,  re-sorted  and  reconsolidated 

2  Such  as.  New  York,  Boston,  Philadelphia,  Chicago,  St.  Louis, 
Cincinnati,  Detroit,  Cleveland,  Atlanta,  Dallas,  Memphis,  Houston,  Den¬ 
ver,  Los  Angeles,  San  Francisco,  Salt  Lake  City,  Portland  and  Seattle. 


380 


into  carloads  with  other  freight  similarly  destined  which 
may  have  been  picked  np  locally  or  may  have  arrived  in 
carloads  by  rail  from  other  stations.  Shipments  so 
consolidated  at  St.  Louis,  for  example,  and  destined  for 
Phoenix,  Arizona,  would  be  transported  by  rail  under  a 
new  railroad  bill  of  lading  to  El  Paso  and  there  unloaded 
and  consolidated  with  other  shipments  reaching  El  Paso 
for  Phoenix  into  a  truckload  for  transportation  to  Phoenix 
under  a  trucker’s  bill  of  lading  naming  Universal  as  con¬ 
signor  and  consignee.  At  Phoenix,  the  truck  would  be  un¬ 
loaded  and  the  shipments  delivered  in  less-than-truckload 
lots  to  local  or  suburban  consignees. 

48.  From  the  viewpoint  of  employees  used,  the  main 
physical  operation  of  Universal  consists  of  the  receipt, 
storage,  handling  and  delivery  of  less-than-carload  mer¬ 
chandise  transported  by  rail,  loading  and  unloading  such 
merchandise  into  and  from  railroad  cars,  and  the  transfer 
thereof  in  transit  from  car  to  car  at  break-bulk  points. 

49.  The  method  of  loading  less-than-carload  merchandise 
at  a  Universal  station  in  New  York  City  is  typical  of  its 
operation  at  a  number  of  other  important  terminal  stations. 

On  each  working  day  a  number  of  cars  are  spotted 
118  at  or  near  its  freight  platforms  in  accordance  with 
set  sheets  issued  to  the  railroad  freight  agent  indica¬ 
ting  the  type  and  size  of  the  cars  desired  and  their  destina¬ 
tion.  Each  car  bears  a  tag  showing  its  destination.  As 
freight  arrives  at  the  freight  station  during  the  day,  it  is 
sorted  and  loaded  by  Universal  employees  into  the  cars 
according  to  the  carload  classification  and  destination  of 
the  traffic  with  a  view  to  obtaining  the  lowest  transporta¬ 
tion  rate  available  and  the  most  economical  and  expeditious 
movement. 

50.  Universal’s  operations  are  fundamentally  the  rail¬ 
road  common-carrier  transportation  function  of  handling 
less-than-carload  traffic.  Universal  performs  substantially 
those  functions  regularly  performed  by  a  railroad  afford¬ 
ing  collection  and  delivery  service  in  the  handling  of  its 
less-than-carload  traffic. 

51.  Apart  from  the  manner  of  securing  the  rail  trans¬ 
portation,  the  operations  of  Universal  are  also  closely 
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similar  to  those  of  the  Railway  Express  Agency.  Both  the 
Express  Agency  and  Universal  hold  themselves  out  to 
perform  a  complete  transportation  service  for  merchan¬ 
dise  or  less-than-carload  traffic  from  consignor  to  consignee. 
In  accomplishing  such  transportation  both  use  the  railroads 
while  retaining  control  of  shipments  throughout  transit. 
Both  reserve  the  right  to  route  shipments.  Both  provide 
pick-up  and  delivery  service.  Both  provide  an  expedited 
service. 

52.  Universal  operates  over  about  70  railroads  through¬ 
out  the  country.  Practically  all  its  rail  traffic  between 
Boston  or  New  York  and  Buffalo  and  between  Buffalo  and 
Detroit,  Cleveland,  Chicago,  Cincinnati  and  St.  Louis  moves 
over  the  Central  system,  and  it  is  between  these  points  that 
the  greater  part  of  Universal’s  traffic  moves.  Its  other 
important  rail  movements  are  over  the  lines  of  the  Missouri 
Pacific  and  connections  from  St.  Louis  to  points  in  the 
Southwest  and  California;  Rock  Island  from  Chicago  to 
the  Twin  Cities,  Kansas  City,  Missouri,  and  the  Southwest ; 
North  Western  from  Chicago  to  Milwaukee;  Chicago,  Bur¬ 
lington  &  Quincy  from  Chicago  to  Omaha ;  Southern  Pacific 
from  Ogden  to  Oakland  and  San  Francisco ;  Chicago,  Bur¬ 
lington  &  Quincy  and  connections  (Southern  Pacific  at 
Ogden)  from  Chicago  to  San  Francisco ;  Chicago,  Burling¬ 
ton  &  Quincy  and  Union  Pacific  from  Chicago  to  Los 
Angeles;  Union  Pacific  or  Chicago,  Burlington  &  Quincy 
and  Great  Western,  or  Chicago,  Burlington  &  Quincy  and 
Northern  Pacific  from  Omaha  to  Denver,  Salt  Lake  City, 
Los  Angeles,  Butte,  Boise,  Portland,  Seattle  and  Spokane ; 
Chicago,  Burlington  &  Quincy  and  the  Santa  Fe  from 
Chicago  to  San  Diego;  and  Southern  Railroad  and  con¬ 
nections  from  Cincinnati  to  Atlanta,  Birmingham,  Jack¬ 
sonville,  Tampa  and  Miami. 

53.  At  the  time  of  the  organization  of  Universal  in  1925, 
substantially  all  its  traffic  was  transported  by  railroad. 

Commencing  in  1929  or  1930,  increased  use  has  been 
119  made  of  line-haul  motor  carriers.  However,  Universal’s 

rail-borne  traffic  has  at  all  times  produced  the  great 
bulk  of  its  revenues.  For  example,  out  of  total  revenues 
of  $45,301,189.02  in  1941,  $20,516,992.48  was  paid  to  rail- 
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rpads  for  line-haul  rail  transportation  as  against  only 
$6,922,454.26  paid  to  trucking  companies  for  line-haul  truck 
transportation,  approximately  87%  represented  traffic 
alone,  $7,826,483.24,  exceeded  the  total  paid  for  all  line-haul 
truck  transportation  that  year.  Of  the  total  line-haul  truck 
transportation,  approximately  87%  represented  traffic 
hauled  as  a  part  of  a  coordinated  rail-truck  movement,  the 
truck  portion  being  merely  incidental  and  supplementary 
to  the  rail  movement.  Universal ’s  rail  haul  averages  889 
miles  as  against  an  average  truck  haul  of  275  miles,  and 
the  rail-borne  traffic  produces  by  far  the  greater  portion 
of  its  revenues. 

54.  A  considerable  portion  of  the  services  performed  by 
Universal  with  its  own  employees  had  consisted  of  rail¬ 
road  transportation  services  performed  under  railroad 
tariffs.  During  1941,  for  example,  Universal  loaded  and 
unloaded  for  the  Central  and  the  Reading  Railroad  in  New 
York  and  Philadelphia,  respectively,  more  than  234,000,000 
pounds  of  Universal  traffic,  or  over  20  per  cent  of  the  total 
rail  tonnage  loaded  by  Universal  with  its  own  employees 
that  year,  for  which  services  payment  was  made  to  Uni¬ 
versal  by  the  Central  and  the  Reading  Railroad  under 
Section  15(13)  of  the  Interstate  Commerce  Act. 

55.  Universal’s  operations  have  greatly  promoted  rail¬ 
road  transportation  economy  by  the  concentration  of 
traffic,  resulting  in  the  heavier  loading  of  cars  and  the 
use  of  less  equipment  and  in  the  elimination  of  much  delay 
and  expense  involved  in  transfers  en  route.  Universal’s 
traffic  has  proved  more  profitable  to  the  rail  carriers,  par¬ 
ticularly  the  Central,  than  if  such  traffic  were  handled  di¬ 
rectly  by  the  railroads  themselves.  Owing  to  the  great 
diffusion  of  less-than-carload  traffic  and  the  light  loading 
of  cars,  the  cost  of  loading  and  unloading,  the  transfer 
expense  at  interchange  points  or  intermediate  terminals, 
the  pick-up  and  delivery  expense  and  the  billing  and  other 
records  necessary  to  keep  track  of  the  individual  ship¬ 
ments,  as  well  as  the  expense  of  soliciting  and  collecting 
charges  from  each  shipper,  the  cost  to  the  railroads  of 
handling  less-than-carioad  traffic  is  substantially  greater 
than  their  cost  of  handling  carload  traffic.  Two  special 
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traffic  and  revenue  studies  made  in  1937  by  Central,  which 
transports  a  greater  volume  of  forwarder  traffic  than  any 
other  railroad,  most  of  it  coming  from  Universal,  produced 
the  following  comparative  data  for  cars  loaded  with  Uni¬ 
versal  carload  freight  and  merchandise  cars  of  freight 
shipped  on  less-than-carload  rates,  respectively:  Average 
hauls  645  and  507  miles ;  average  tons  per  car,  12.6  and  6.2  ; 
gross  earnings  per  car,  $155.84  and  $73.80;  net  earnings 
per  car,  $150.17  and  $42.60;  net  earnings  per  car-mile, 
23.4  and  8.4  cents.  In  its  annual  report  to  the  Interstate 
Commerce  Commission  for  the  year  1939,  Central  showed 
for  forwarder  traffic  an  average  load  of  11.21  tons 
120  per  car,  revenue  per  ton  of  $10.51  and  revenue  per  car 
of  $117.84.  On  its  own  less-than-carload  traffic.  Cen¬ 
tral ’s  average  load  was  4.30  tons,  revenue  per  ton  $9.85, 
and  revenue  per  car  $42.36.  Relative  earnings  and  loadings 
on  the  two  classes  of  traffic  for  the  railroads  as  a  whole 
for  a  test  week,  October  1-7,  1939,  were  about  the  same  as 
those  of  the  Central.  After  a  thorough  investigation  of 
the  matter,  the  Interstate  Commerce  Commission  found 
that  “the  forwarder  traffic  is  in  general  more  profitable 
to  the  rail  carriers  than  their  present  less-than-carload 
traffic.,,  Freight  Forwarding  Investigation,  229  I.C.C.  at 
pp.  276-277. 

56.  The  operations  of  the  forwarder  in  general  and  of 
Universal  in  particular  have  been  indispensable  to  the 
railroads  and  to  the  Central,  respectively,  in  arresting 
and  meeting  truck  competition  and  the  consequent  reten¬ 
tion  by  and  restoration  to  the  rails  of  a  large  proportion 
of  traffic  which,  except  for  the  forwarder’s  handling,  would 
be  lost  to  the  rail  carrier.  The  gradual  entrance  of  the 
trucks  into  the  business  of  inter-city  transportation  as 
improved  highways  were  constructed  deprived  the  rail 
lines  of  much  of  their  less-than-carload  traffic,  chiefly  be¬ 
cause  the  trucks  were  able  to  afford  collection  and  delivery 
service  in  connection  with  such  transportation  at  the  same 
or  lower  rates  than  were  offered  by  the  rail  lines  without 
collection  and  delivery  service.  Diversion  of  traffic  from 
the  rail  lines  to  the  trucks  was  also  due  to  the  fact  that  in 
the  transporation  of  merchandise  or  package  freight  the 
trucks  were  able  to  furnish  a  more  flexible  and  convenient 
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service.  In  order  to  meet  this  track  competition,  the  rail 
lines  reduced  their  carload  rates,  permitted  the  mixture  of 
various  classes  of  commodities  and  generally  adapted  their 
rates,  rules  and  tariff  provisions  in  a  manner  conducive 
to  the  profitable  operation  of  forwarder  companies.  For 
example,  the  all  commodity  rates,  under  which  most  for¬ 
warder  traffic  moves,  were  especially  designed  to  meet  the 
needs  of  the  forwarding  companies,  who  became  their 
principal  users.  As  a  result  of  the  favored  and  special 
treatment  accorded  to  freight  forwarders  by  the  rail  car¬ 
riers,  the  forwarders,  who  afforded  collection  and  delivery 
service  and  also  utilized  trucks  for  through  movements 
in  complete  coordination  with  through  rail  movements 
where  that  was  more  practicable  or  economical,  were  en¬ 
abled  to,  and  did,  hold  and  restore  to,  and  secure  tor,  the 
railroads  a  large  proportion  of  traffic  which,  but  for  the 
forwarder,  would  be  lost  to  them.  The  above  is  particularly 
applicable  to  Central  and  to  Universal,  the  greatest  bene¬ 
ficiary  of  forwarder  traffic  and  the  largest  forwarder  in 
the  United  States,  respectively. 

57.  The  rail  carriers  have  been  largely  responsible  for 
the  development  and  fostering  of  the  forwarder. 

58.  Central  gained  control  of  Universal  for  the  purpose 
of  insuring  the  shipment  of  forwarder  freight  over  its 

121  lines,  and  Universal  is  serving  the  purpose  thus  in¬ 
tended  by  Central.  As  already  noted,  practically  all 
UniversaPs  rail  traffic  on  routes  connecting  Boston  or 
New  York,  Buffalo,  Detroit,  Cleveland,  Chicago,  Cincin¬ 
nati  and  St.  Louis  moves  over  the  Central,  although  the 
Pennsylvania  Railroad  Company  operates  competitive 
lines  between  most  of  those  points.  Central’s  revenues 
from  UniversaPs  traffic  amounted  to  $9,250,402.14,  $6,776,- 
341.84,  $5,638,698.07,  $6,103,586.07  and  $7,626,483.24  in  1936, 
1937,  1938,  1939  and  1941,  respectively,  and  averaged  ap¬ 
proximately  40  per  cent  of  UniversaPs  total  payments  to 
all  rail  carriers. 

59.  Universal  is  in  substance  and  effect  the  instrumental¬ 
ity  of  Central  for  the  consolidation  of  railroad  less-than- 
carload  traffic  into  carloads  for  rail  transportation  by 
Central. 
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60.  As  of  May  1,  1942,  2317  of  Universal’s  3101  em¬ 
ployees  were  members  of  the  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers  and  Station  Employ¬ 
ees,  one  of  the  21  standard  railway  labor  organizations,  and 
their  working  conditions  are  governed  by  an  agreement 
entered  into  on  March  16,  1935  between  Universal  and  the 
Brotherhood.  Six  hundred  and  eighty-two  employees  oc¬ 
cupy  exempted  positions  and  the  remaining  102  belong 
to  the  Teamsters  Union. 

61.  Universal’s  operations  are,  and  have  been  at  least 
since  April  1, 1932,  reasonably  directly  related,  functionally 
and  economically,  to  the  performance  of  the  transportation 
obligations  which  the  Central  has  undertaken  as  a  common 
carrier  by  railroad,  and  to  the  receipt,  delivery,  transfer 
in  transit,  storage  and  handling  of  property  transported 
by  Central  by  rail. 

62.  Universal’s  operations  are,  and  have  been  at  least 
since  April  1,  1932,  reasonably  directly  related,  function¬ 
ally  and  economically,  to  the  performance  of  the  trans¬ 
portation  obligations  which  railroads  generally  have  under¬ 
taken  as  common  carriers  by  railroad  and  to  the  receipt, 
delivery,  transfer  in  transit,  storage  and  handling  of  prop-  ' 
ertv  transported  by  railroad. 

63.  Universal  is,  and  has  been  at  least  since  April  1, 1932, 
engaged  in  the  performance  of  services  and  the  operation 
of  facilities  (other  than  trucking  service,  casual  service, 
or  the  casual  operation  of  facilities)  in  connection  with 
the  transportation  of  property  by  railroad  and  the  receipt, 
delivery,  transfer  in  transit,  storage,  and  handling  of  prop¬ 
erty  transported  by  railroad. 

_  s 

64.  Universal  is  subject  to  Part  IV  of  the  Interstate 
Commerce  Act  (49  U.S.C.A.,  sec.  1001),  providing  for  the 
regulation  of  freight  forwarders. 
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,  Conclusions  of  Law 

Universal  Carloading  &  Distributing  Company,  Inc.  is, 
and  has  been  at  least  since  August  28, 1935,  an  “employer ” 
within  the  meaning  of  Section  1(a)  of  the  Railroad  Unem¬ 
ployment  Insurance  Act. 

122  The  individuals  engaged  in  the  operations  of  Univer¬ 
sal  Carloading  &  Distributing  Company,  Inc.  subject 
to  the  continuing  authority  of  that  company  to  supervise 
and  direct  the  manner  of  rendition  of  their  compensated 
service  are  “employees”  within  the  meaning  of  Section 
1(e)  of  the  Railroad  Unemployment  Insurance  Act,  and 
compensated  service  thus  rendered  to  that  company  is 
creditable  for  the  purposes  of  the  Act. 


Discussion 

In  the  foregoing  findings  and  conclusions,  the  first  two 
questions  on  which  the  hearing  was  held  are  answered  in 
the  affirmative.  The  third  question  is  likewise  answered  in 
the  affirmative  with  respect  to  the  individuals  engaged  in 
Universal’s  operations,  for  those  individuals  are  in  any 
event  subject  to  the  continuing  authority  of  Universal’s 
officers  to  supervise  and  direct  the  manner  of  rendition 
of  their  services,  and  Universal  itself  is  considered  herein 
to  be  an  “employer.”  Accordingly,  it  is  unnecessary  to 
consider  whether  these  individuals  have  been  subject  to 
the  continuing  authority  of  any  other  “employer”  to  super¬ 
vise  and  direct  the  manner  of  rendition  of  their  services. 

The  sole  issue  for  discussion  therefore  is  whether  Uni¬ 
versal  has  been  an  “employer”  within  the  meaning  of  the 
following  provision  in  Section  1(a)  of  the  Railroad  Unem¬ 
ployment  Insurance  Act: 

1 ‘  The  term  1  employer  ’  means  . . .  any  company  which 
is  directly  or  indirectly  owned  or  controlled  by  one 
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or  more  .  .  .  carriers  [that  is,  express  companies, 
sleeping-car  companies,  or  carriers  by  railroad,  subject 
to  part  I  of  tbe  Interstate  Commerce  Act],  and  which 
operates  any  equipment  or  facility  or  performs  any 
service  (except  trucking  service,  casual  service,  and 
the  casual  operation  of  equipment  or  facilities)  in 
connection  with  the  transportation  of  passengers  or 
property  by  railroad,  or  the  receipt,  delivery,  eleva¬ 
tion,  transfer  in  transit,  refrigeration  or  icing,  storage, 
or  handling  of  property  transported  by  railroad  . .  .  ” 

Universal  claims  (1)  that  it  has  not  been  directly  or  indi¬ 
rectly  controlled  by  Central  and  (2)  that  it  has  not  oper¬ 
ated  any  equipment  or  facility  or  performed  any  service 
in  connection  with  the  transportation  of  property  by  rail¬ 
road,  etc. 


i  Control  of  Universal 

Briefly  stated,  it  is  the  position  of  Universal  that  the 
word  “controlled”  in  the  carrier-affiliate  provision  of 
123  the  Act  does  not  include  the  “power  to  control;”  that 
in  order  for  Universal  to  he  “controlled”  by  Central 
!  within  the  meaning  of  such  provision,  i ‘Central  must  exer¬ 
cise  over  Universal  a  control  so  positive  and  definite  that 
the  latter  is  nothing  more  than  an  agency,  instrumentality 
or  department  of  the  former,  distinguished  from  other 
departments  of  the  railroad  only  by  the  fact  that  it  is  a 
separate  corporate  entity;”  and  that  Central  has  not  exer¬ 
cised  such  a  control.  It  is  asserted,  in  the  alternative,  that 
if  “controlled”  is  construed  to  include  the  “power  to 
control,”  nevertheless  Central  has  not  possessed  even  such 
a  power  over  Universal. 

Sections  202.4  and  202.5  of  the  Board’s  Regulations 
under  the  Railroad  Retirement  Act  of  1937, 8  which  are 
applicable  under  the  Railroad  Unemployment  Insurance 
Act  by  virtue  of  Section  301.4  of  the  Board’s  Regulations 


3  3  F.R.  1478  (June  23,  1938),  adopted  by  the  Board  June  15,  1938. 
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under  the  Railroad  Unemployment  Insurance  Act, 4  pro¬ 
vide  : 

“Sec.  202.4 — Control.  A  company  or  person  is  con¬ 
trolled  by  one  or  more  carriers,  whenever  there  exists 
in  one  or  more  such  carriers  the  right  or  power  by  any 
i  means,  method  or  circumstance,  irrespective  of  stock 
i  ownership,  to  direct,  either  directly  or  indirectly,  the 
policies  and  business  of  such  a  company  or  person  and 
in  any  case  in  which  a  carrier  is  in  fact  exercising 
i  direction  of  the  policies  and  business  of  such  a  com¬ 
pany  or  person. 

“Sec.  202.5— - Company  or  person  under  common  con¬ 
trol.  A  company  or  person  is  under  common  control 
with  a  earner,  whenever  the  control  (as  that  term  is 
used  in  section  202.4  above)  of  such  company  or  person 
is  in  the  same  person,  persons  or  company  as  that  by 
which  such  carrier  is  controlled.” 

These  regulations  were  promulgated  by  the  Board  after 
careful  consideration  of  the  language  and  purpose  of  the 
carrier-controlled  company  provision  in  Section  1(a)  of 
the  Act  and  the  history  of  the  legislation. 

The  language  “any  company  which  is  directly  or  in¬ 
directly  owned  or  controlled  by”  or  “under  common 
124  control”  with  one  or  more  “carriers”  is  broad  and 
i  no  requirement  of  any  particular  kind  of  control 
appears  in  the  Act.  The  term  “control”  has,  moreover, 
no  ordinary  usage  which  would  restrict  its  scope,  the  word 
in  and  of  itself  normally  having  no  legal  or  technical  mean¬ 
ing,  and  is  to  be  given  such  an  interpretation  as  is  in  keep¬ 
ing  with  the  legislative  intent  expressed  in  the  particular 
legislation  in  question. 5  In  general,  the  use  of  the  term 

1940*  fs^3^4(^368)^U8:USt  194^’  *dopted  by  the  Board  August  1, 

5  Gulf  Refining  Co.  v.  Fox ,  11  F.  Supp.  425,  430  (S.D.  W.  Va.  1935), 
affirmed  per  curiam ,  297  U.S.  381  (1936) ;  H.  M.  Byllesby  &  Co.,  Securi¬ 
ties  &  Exchange  Commission  Holding  Company  Act  Release  No.  1882 
(Jan.  15,  1940),  p.  11;  Detroit  Edison  Co.  v.  Securities  &  Exchange  Com- 
rnissum,  119  F.  2d  730,  738  (1941),  cert,  denied  314  U.S.  618;  Rochester 
Telephone  Corp.  v.  United  States,  23  F.  Supp.  634  (W.D.  N.Y.  1938), 
and  the  affirming  opinion,  307  U.S.  125,  145  (1939).  In  the  lower  court 
opinion  in  the  last-cited  case,  the  three-judge  Federal  District  Court 
observed  (23  F.  Supp.,  at  p.  636) : 

“Broadly  used,  ‘control’  may  embrace  every  form  of  control,  actual 
i  or  legal,  direct  or  indirect,  negative  or  affirmative.” 
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raises  “an  issue  of  fact  to  be  -determined  by  the  special 
circumstances  of  each  case.”8 

It  is  manifest  that  the  inclusion  in  the  Act  of  carrier- 
controlled  companies  was  prompted  by  the  consideration 
that  although  certain  operations  and  services  intimately 
related  to  railroad  transportation  are  conducted  by  or¬ 
ganizations  other  than  carriers,  their  performance  may  be 
effectively  controlled  by  “carriers.”  The  provision  in 
question  was  thus  designed  to  bring  such  operations  and 
services  within  the  coverage  of  the  Act,  despite  the  exist¬ 
ence  of  arrangements,  contractual  or  otherwise,  whereby 
they  are  conducted  by  entities  separate  from  any  carrier. 

Such  a  purpose  is  evident  not  only  from  the  language  of 
Section  1(a)  of  the  Act,  but  also  from  the  reports  of  the 
Senate  and  House  on  S.  2395  (Railroad  Retirement  Act  of 
1937 7  and  H.  R.  7589  (Carriers  Taxing  Act  of  1937, 8  the 
coverage  provisions  of  which  were  incorporated  into 
125  Railroad  Unemployment  Insurance  Act,  9  in  which  it 
was  stated: 

‘ 1  There  are  brought  within  the  scope  of  the  act  sub¬ 
stantially  all  those  organizations  which  are  intimately 
related  to  the  transportation  of  passengers  or  property 
by  railroad  in  the  United  States.” 

Technical  distinctions  between  “legal”  and  “de  facto” 
control  or  as  to  whether  control  is  exercised  or  exercisable 
may  not  be  permitted  to  obscure  this  basic  purpose.  Cf. 
Rochester  Telephone  Corp.  v.  United  States,  307  U.  S.  125, 
145. 

Examination  of  the  Congressional  committee  hearings 
establishes  the  fact  that  the  words  “controlled”  and 

6  Rochester  Tel .  Corp.  v.  United  States,  307  U.S.  125,  145  (1939) ; 
American  Gas  &  Electric  Co.  v.  Securities  &  Exchange  Com.,  134  P. 
2d  633,  642,  cert.  den.  319  U.S.  763. 

7  Senate  Report  No.  697,  75th  Cong.,  1st  Sess.  (1937)  p.  7. 

8  House  Report  No.  1071,  75th  Cong.,  1st  Sess.,  p.  5.  The  Senate 
Committee  on  Finance  adopted,  as  its  report  on  H.  R.  7589,  the  above- 
cited  House  Committee  Report  on  that  bill.  Senate  Report  No.  818,  75th 
Cong.,  1st  Sess. 

9  House  Report  No.  2668  on  H.  R.  10127  (Railroad  Unemployment 
Insurance  Act),  75th  Cong.,  3rd  Sess.  (1938)  pp.  1,  2,  3,  and  Senate 
Report  No.  2164  on  S.  3772  (the  companion  bill),  75th  Cong.,  3rd  Sess., 
pp.  1,  2,  3. 


390 


“  under  common  control”  in  the  carrier-controlled  company 
provision  of  the  Railroad  Unemployment  Insurance  Act 
were  intended  to  be  construed  broadly.  This  provision  had 
its  origin  in  the  1934  amendments  to  the  Railway  Labor 
Act. 10  Commissioner  Eastman  of  the  Interstate  Com¬ 
merce  Commission,  who  drafted  and  submitted  this  provi¬ 
sion  to  Congress. 11  appeared  before  the  House  Committee 
on  Interstate  and  Foreign  Commerce  in  May  1934  and 
testified  with  respect  to  the  provision  as  follows : 12 

“Mr.  Wolverton.  What  would  be  the  basis  of  deter¬ 
mining  whether  a  company  controlled  the  trucking 
company? 

“ Commissioner  Eastman.  Well,  the  language  used 
here  is  very  broad — is  directly  or  indirectly  owned  or 
controlled  by  or  under  common  control  with  any  carrier 
by  railroad. 

•  •  • 

126  “Mr.  Wolverton.  Would  there  be  anv  basis  of  stock 
ownership,  in  your  judgment,  which  would  determine 
;  the  question  of  control;  that  is,  should  it  be  5  or  10 
percent,  20,  30,  40  percent,  or  what  percentage?  The 
language  that  is  used  is  so  general  that  I  am  anxious 
to  know  how  you  would  determine  when  it  was  con¬ 
trolled  by  a  railroad. 

“Commissioner  Eastman.  Well,  I  think  that  is  a 
question  of  fact  to  be  determined  by  the  evidence. 

“Mr.  Wolverton.  I  assumed  it  would  be  and  that  the 
decision  would  have  to  be  based  on  facts.  That  is  why 

I  am  endeavoring  to  ascertain  what  facts  would  be 
,  necessary  to  arrive  at  that  decision. 

10  The  connection  between  the  Railway  Labor  Act  amendments  of 
1934  and  the  Railroad  Retirement  legislation  is  set  out  in  the  Board’s 
opinion  of  May  31,  1940  on  Union  Pacific  Coal  Co.,  p.  73,  n.  4.  Further, 
it  is  clear  from  the  House  and  Senate  Committee  Reports  on  H.R.  10127 
(Railroad  Unemployment  Insurance  Act)  and  its  companion  bill  S.  3772, 
that  Congress  intended  the  coverage  of  the  Railroad  Unemployment  In¬ 
surance  Act  to  be  identical  with  that  of  the  Railroad  Retirement  Acts 
(and  the  Carriers  Taxing:  Act  of  1937).  See  House  Report  No.  2668  and 
Senate  Report  No.  2164,  75th  Cong.,  3rd  Sess.  (1938)  pp.  1,  2,  3. 

II  See  Senate  Hearings  on  S.  3266,  73rd  Cong.,  2nd  Sess.  (1934), 
pp.  11,  145. 

12  Hearings  before  House  Committee  on  Interstate  and  Foreign 
Commerce  on  H.R.  7650,  73rd  Cong.,  2nd  Sess.  (1934),  p.  19. 
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“ Commissioner  Eastman.  Well,  I  think  that  it  is 
very  difficult  to  put  that  in  the  form  of  a  formula.  The 
nearest  approach  to  that  was  in  the  legislation  with 
respect  to  holding  companies  13  last  year,  which  en¬ 
deavored  to  spell  out  every  possible  device  by  which 
indirect  control  might  be  brought  about.  If  you  want 
to  cover  it  with  greater  precision,  to  cover  this  partic¬ 
ular  matter  here,  with  greater,  precision,  you  might 
introduce  such  language  here.  It  does  not  seem  to  me 
that  that  is  necessary ,  because  I  do  not  believe,  as  a 
practical  matter,  you  would  have  so  much  difficulty  in 
administering  this  particular  provision. 

“But  you  cannot  say  that  40  percent  will  in  all  cases 
mean  control  of  a  company.  If  somebody  else  had  60 
percent,  then  40  percent  will  not  control.  On  the  other 
hand,  if  one  party  has  40  percent  and  the  remainder 
of  the  stock  is  scattered  among  small  holders,  the 
chances  are  that  the  40  percent  will  usually  actually 
control.  It  is  very  difficult  to  reduce  that  matter  to 
any  formula.” 14 

Again,  Mr.  Harrison,  the  spokesman  for  the  joint  con¬ 
ference  committee  representing  the  railroads  and  the  rail¬ 
way  labor  organizations  which  agreed  upon  and  drafted 
the  Railroad  Retirement  Act  of  1937  and  the  Carriers 
127  Taxing  Act  of  1937,  testified  before  the  House  Com¬ 
mittee  on  Ways  and  Means  with  respect  to  the  provi¬ 
sion  as  follows:15 

“Mr.  McCormack.  .  .  .  Now,  it  is  contemplated  by 
the  bill  that  if  the  facts  disclose  control,  even  where 
there  is  a  minority  ownership  of  stock,  the  bill,  if  it 
becomes  law,  should  be  operative  in  that  case ;  is  that 
correct  ? 

“Mr.  Harrison.  Yes. 

“Mr.  McCormack.  In  other  words,  it  is  a  question 
of  fact? 


13  48  Stat.  217,  218  (Interstate  Commerce  Act). 

14  Underscoring  supplied. 


15  Page  8  of  House  hearings  on  H.  R.  6448  which  contained  the 
identical  “control”  provison  contained  in  H.  R.  7589  which  became  the 
Carriers  Taxing  Act  of  1937.  Hearings  before  the  Committee  on  Ways 
and  Means,  H.  R.  6448,  75th  Cong.,  1st  Sess.  (1937). 
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“Mr.  Harrison.  That  is  true. 

“Mr.  McCormack.  Depending  upon  the  circum¬ 
stances.  In  some  cases  it  is  clear. 

“Mr.  Harrison.  That  is  true. 

“Mr.  McCormack.  That  is  where  they  have  a  major¬ 
ity  ownership,  one  railroad  or  two  or  more.  But,  where 
i  there  is  a  minority  ownership,  then  the  question  is  as 
to  the  extent  of  the  control! 

“Mr.  Harrison .  That  is  right.”16 

i  Two  days  later  Mr.  Kent,  assistant  general  counsel, 
Treasury  Department,  testified  before  the  same  committee 
as  follows:17 

“Mr.  Kent  ...  If  it  is  the  intent  of  this  bill  to  in¬ 
clude  de  facto  control  as  well  as  control  in  the  strict 
i  legal  sense  of  the  word — if  that  is  its  intent,  I  am  by 
no  means  certain  that  the  language  used  in  the  present 
bill  will  achieve  that  purpose,  because  you  must  always 
remember  the  rule  of  strict  construction  which  the 
courts  apply  in  the  interpretation  of  a  tax  statute. 
The  term  ‘control’  may  be  interpreted  by  the  courts 
128  to  mean  legal  control,  even  though  the  Bureau  in  its 
regulations  should  interpret  it  as  meaning  de  facto 
control. 

*  ‘  On  the  other  hand,  if  de  facto  control  is  the  thing 
which  is  intended,  we  need  very  badly,  for  purposes 
I  of  administration  at  least,  some  prima  facie  standard 
in  the  statute  itself  to  guide  us  in  determining  when 
de  facto  control  is  present. 

“De  facto  control  can  take  so  many  different,  varied, 
devious  forms,  that  you  will  be  throwing  a  burden  upon 
the  Bureal  of  Internal  Revenue  which,  in  my  judgment, 
it  will  be  almost  impossible  to  carry  efficiently,  if  it 
has  to  go  out  over  the  country  and  determine,  not  on 
the  basis  of  stock  ownership  or  on  the  basis  of  facts 
that  are  available  in  public  records,  but  on  the  basis 
of  all  the  facts,  whether  Corporation  X,  let  us  say,  is 
in  point  of  fact  subject  to  the  domination  and  control 
of  corporation  Y.  My  suggestion  on  that  would  be 


16  Underscoring  supplied. 

17  Hearings,  page  17. 
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that  if  it  is  necessary  in  order  to  carry  ont  the  pur¬ 
poses  of  this  bill  to  include  de  facto  control,  we  be 
given  the  benefit,  in  the  statute,  of  a  prima  facie  pre¬ 
sumption  that  25  percent  or  30  percent  or  35  percent 
of  stock  ownership  constiutes  control  within  the  mean¬ 
ing  of  the  act,  thereby  at  least  throwing  the  burden 
upon  the  corporation  which  knows  all  the  facts  to  show 
that  actual  control  really  resides  elsewhere. 

“Of  course ,  all  of  us  know  that  there  are  many  cases 
in  which  a  minority  stock  interest ,  concentrated  in  a 
single  hand ,  amply  suffices  to  control  a  corporation 18 

During  the  course  of  Mr.  Kent’s  testimony  on  this  sub¬ 
ject,  Mr.  Harrison  amplified  the  meaning  of  the  provision 
as  follows : 19 

“Mr.  Lamneck.  Suppose  they  [a  railroad]  owned 
25  percent  of  the  stock  of  a  grain  elevator ;  would  that 
come  under  the  act? 

“Mr.  Harrison.  That  would  be  a  matter  of  what 
the  facts  were,  as  to  whether  the  railroad  company 
controlled  it.  What  we  had  in  mind  was  this.  There 
129  are  two  ways  of  determining  that.  One,  what  is  the 
personnel  of  the  board  of  directors?  Are  they  the 
same  men  that  are  officers  or  directors  of  the  railway 
company?  And,  does  the  block  of  stock  in  fact  give 
then  control  so  far  as  the  matter  of  determining  the 
officers  and  the  policy  of  the  company? 

“Mr.  Lamneck.  Would  not  this  be  a  fact,  though, 
that  unless  the  railroad  actually  owned  a  majority  of 
the  stock  you  could  not  claim  that  they  controlled  it? 

“Mr.  Harrison.  Oh,  yes.  Most  of  the  railroads  of  the 
country  are  controlled  by  a  minority  of  the  stock.”  20 

It  will  be  noted  that  the  “actual”  or  “de  facto”  control 
or  control  “in  fact”  mentioned  by  Commissioner  Eastman, 
Mr.  Kent  and  Mr.  Harrison  did  not  relate  to  the  exercise 
of  control  over  a  company  but  rather  to  whether  the  com¬ 
pany  was  in  fact  subject  to  the  domination  and  control  of  a 

is  Underscoring  supplied. 

19  Hearings,  page  22. 

20  Underscoring  supplied. 
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carrier.  This  is  clear  not  only  from  their  express  language 
but  also  from  the  fact  that  “legal”  or  majority  stock  con¬ 
trol  alone  was  considered  sufficient,  irrespective  of  its  exer¬ 
cise,  and  the  only  question  raised  was  whether  the  same 
type  of  control,  that  is,  the  power  to  control,  would  be  suffi¬ 
cient  if  found  to  exist  in  fact,  regardless  of  the  extent  of,  or 
any,  stock  ownership.  Certainly  once  it  is  established  that 
Congress  did  not  intend  to  restrict  “control”  to  “legal”  or 
majority  stock  control — and  the  legislative  history  is 
abundantly  clear  to  this  effect — ,  no  sound  reason  can  be 
imputed  to  Congress  for  disregarding  the  exercise  of  con¬ 
trol  in  such  a  case  and  requiring  it  where  the  power  to 
control  is  established  in  any  other  manner. 21 

It  is  also  significant  that  despite  the  suggestions  made 
by  Commissioner  Eastman  and  Mr.  Kent  for  defining  “con¬ 
trol”  (which  Commissioner  Eastman  considered  unneces¬ 
sary)  Congress  saw  fit  not  to  incorporate  any  definition 
in  the  Acts.  It  may  confidently  be  concluded  that  the  reason 
therefor  was  Congress’  intention  not  to  hamper  the  admini¬ 
strative  agencies  involved  by  a  definition  which  would  limit 
the  meaning  of  the  term  in  an  unfortunate  manner.  Com¬ 
pare  Report  No.  1850  of  the  House  Committee  on  Inter- 
130  State  and  Foreign  Commerce  on  H.R.  8301  (Federal 
Communications  Act  of  1934)  and  see  in  connection 
therewith  Intra  State  Telephone  Company ,  3  F.C.C.  175; 
Rochester  Telephone  Corp.  3  F.C.C.  476,  490,  491;  Roches¬ 
ter  Telephone  Corp.  v.  United  States ,  23  F.  Supp.  634,  636 
which  sustained  3  F.C.C.  476;  and  Rochester  Tel.  Corp.  v. 
United  States,  307  U.  S.  125,  145,  affirming  23  F.  Supp.  634. 
This  is  confirmed  by  Senate  Report  on  S.  2395  22  (compan¬ 
ion  bill  to  H.R.  7519  which  became  the  Railroad  Retirement 
Act  of  1937)  and  the  House  Report  on  H.R.  7589  (Carriers 
Taxing  Act  of  1937)  23  in  which  it  is  stated: 

“.  .  .  contractors  .  . .  would  not  be  excluded,  irre- 

21  Perhaps  it  is  the  recognition  of  this  fact  which  accounts  for  Uni¬ 
versal’s  contention,  despite  the  clear  legislative  history  to  the  contrary, 
that  ownership  of  a  majority  of  the  stock  of  a  company  is  not  sufficient 
to  constitute  “control”  over  the  company. 

22  Senate  Report  No.  697,  75th  Cong.,  1st  Sess.  (1937)  p.  7. 

23  House  Report  No.  1071,  75th  Cong.,  1st  Sess.  p.  5.  This  report 
was  adopted  by  the  Senate  Finance  Committee  as  its  report  on  E.  L 
7589.  Senate  Report  No.  818,  75th  Cong.,  1st  Sess. 
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spective  of  whether  control  he  legal  or  de  facto.  De- 
facto  control  may  be  exercised  not  only  by  direct  owner¬ 
ship  of  stock,  bnt  by  means  of  agreements,  licenses, 
and  other  devices  which  insure  that  the  operation  of 
the  company  is  conducted  in  the  interest  of  the 
carrier.” 

Nor  is  the  Board’s  interpretation  of  the  legislative 
history  affected,  as  Universal  contends,  by  the  change  in 
the  language  of  the  carrier-controlled  company  provision 
from  “ may  be  directly  or  indirectly  owned  or  controlled” 
in  the  Railroad  Retirement  Act  of  1935  to  “is  directly 
or  indirectly  owned  or  controlled”  in  the  Railroad 
Retirement  Act  of  1937  and  the  incorporation  of  the 
latter  language  into  the  Railroad  Unemployment  In¬ 
surance  Act.  Universal  states  that  “the  word  ‘may’  is 
defined  in  the  dictionary  to  mean  ‘to  have  power’  or  ‘to 
be  able’,  while  the  word  ‘is’  means  ‘exists’  ”  and  concludes 
therefrom  that  “had  the  bill  been  left  so  as  to  include  any 
company  which  ‘may  be’  controlled  . . . ,  it  might  well  have 
been  urged  that  Congress  intended  to  include  the  power  to 
control,  but  when  such  words  were  changed  to  read  ‘any 
company  which  is  controlled’,  it  is  clear  that  the  purpose 
of  the  Committee  was  to  include  only  such  cases  where 
control  actually  exists.”  However,  not  only  is  the  use  of 
“may”  in  the  sense  indicated  by  Universal  stated  to  be 
obsolete  in  Webster’s  “New  International  Dictionary”, 
2nd  Ed.,  but  the  words  “may  be”  are  defined  therein  “as 
equivalent  to  possibly,  perhaps,  by  chance  ” 24  That  “may 
be”  was  used  in  the  sense  of' “happens  to  be”  or  “is”  and 
merely  to  express  an  alternative,  is  clear  from  the 
131  construction  given  to  the  clause  by  the  Bureau  of 
Internal  Revenue  and  by  Congress.  The  Bureau  of 
Internal  Revenue  by  regulation25  dated  March  11,  1936, 
promulgated  under  the  Carriers  Taxing  Act  of  1935,  the 
companion  act  to  the  Railroad  Retirement  Act  of  1935, 
declared  under  “definition  of  carrier”  that  “the  term 
‘carrier’  means  *  *  *  (b)  any  company  which  is  directly  or 
indirectly  owned  or  controlled  by  or  under  common  con- 

24  See  also  Funk  &  W agnail’s  “New  Standard  Dictionary.” 

25  Bureau  of  Internal  Revenue,  Regulations  93,  Art.  2. 
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trol  with  a  carrier  [etc.].”26  Even  more  significant;  the 
House  Report  on  7589  27  (the  Carriers  Taxing  Act  of  1937, 
in  which  “is”  is  used),  after  stating  that  the  Carriers 
Taxing  Act  of  1935  “embraces  within  its  scope  ‘any  com¬ 
pany  which  may  be  directly  or  indirectly  owned  (by  a 
carrier)  or  controlled  thereby  [etc.]’,  ”  explains  that  “Un¬ 
der  this  language  coverage  extends  to  a  company  which  is 
owned  or  controlled  by  several  companies  ”  26  and  the  report 
states  expressly  that: 

“Section  1  (a),  as  amended,  will  substitute  for  the 
definition  of  ‘carrier’  [in  the  1935  Act]  a  definition 
of  ‘employer.’  The  term  ‘employer’  will  include  com¬ 
panies  which  have  embraced  in  the  term  ‘carrier’  in  the 
present  act  and  in  addition  ‘railway  labor  organiza¬ 
tions,  national  in  scope  *  *  *  and  their  State  and 
National  Legislative  committees  and  their  general 
committees  and  their  insurance  departments  and  their 
local  lodges  and  divisions’  .  .  .  .”  28 

The  Senate  Report  on  S.  2395  (companion  bill  to  H.R.  7519 
which  became  the  Railroad  Retirement  Act  of  1937)  con¬ 
tains  the  identical  language  last  quoted  and  states  that  the 
change  made  in  the  “control”  part  of  the  carrier-controlled 
company  provision  in  the  Railroad  Retirement  Act  of  1935 
was  merely  by  way  of  clarification. 29  Thus,  it  is  clearly 
established  that,  in  enacting  the  Carriers  Taxing  Act  of 
1937  and  the  Railroad  Retirement  Act  of  1937,  Congress 
intended  no  change  in  the  extent  of  the  “control”  required 
under  the  carrier-controlled  company  provision30  and,  far 
from  narrowing  the  “employer,  coverage,  Congress 
132  enlarged  such  coverage  by  bringing  in  railway  labor 
organizations,  etc.  Finally,  both  the  House  Report  on 
H.R.  10127  31  (Railroad  Unemployment  Insurance  Act)  and 

26  Emphasis  supplied. 

27  House  Report  No.  1071,  75th  Cong.,  1st  Sess.  pp.  4  and  5.  This 
Report  was  adopted  by  the  Senate.  Senate  Report  No.  818  on  H.  R. 
7589,  75th  Cong.,  1st  Sess. 

28  Emphasis  supplied. 

29  Senate  Report  No.  697,  75th  Cong.,  1st  Sess.  pp.  6  and  7. 

30  Cf.  United  States  v.  Dickerson ,  310  U.S.  554,  561. 

31  House  Report  No.  2668,  75th  Cong.,  3rd  Sess.  p.  2. 
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the  Senate  Report  on  S.  3772 32  (the  companion  bill)  state 
that  the  coverage  of  the  Railroad  Unemployment  Insurance 
Act  is  intended  to  be  identical  with  that  of  the  Railroad 
Retirement  Act  of  1935,  the  Railroad  Retirement  Act  of 
1937  and  the  Carriers  Taxing  Act  of  1937.  Viewed  in  this 
light,  Universal’s  contention  is  completely  without  merit. 

In  connection  with  the  legislative  history  of  the  words 
“controlled”  and  “under  common  control”  contained  in 
the  Railroad  Unemployment  Insurance  Act,  it  is  material 
to  note  that  Sections  202.4  and  202.5  of  the  Board’s  Regu¬ 
lations,  supra,  were  adopted  prior  to  the  Railroad  Unem¬ 
ployment  Insurance  Act  and  following  the  promulgation 
of  a  substantially  similar  regulation  by  the  Bureau  of 
Internal  Revenue33  eight  months  earlier.  With  added 
emphasis,  therefore,  may  it  be  said  that  the  Board’s  in¬ 
terpretation  of  the  words  in  question  involved  “contem¬ 
poraneous  construction  of  a  statute  by  the  men  charged 
with  the  responsibility  of  setting  its  machinery  in  motion, 
of  making  the  parts  work  efficiently  and  smoothly  while 
they  are  yet  untried  and  new.”34  Moreover,  the  reenact- 

in  the  Railroad  Unemployment  Insurance  Act,  without 
133  change,  shows  that  Congress  had  approved  and 

adopted  the  prior  administrative  construction.  United 
States  v.  American  Trucking  Association,  310  U.S.  534, 

32  Senate  Report  No.  2164,  75th  Cong.,  3rd  Sess.  p.  2. 

33  2  F.R.  2200  (October  15,  1937)  This  regulation,  promulgated  on 
October  12,  1937  under  an  identical  carrier-controlled  company  provision, 
reads : 

“The  term  ‘controlled’  includes  direct  or  indirect  control, 
whether  legally  enforceable  and  however  exercisable  or  exer¬ 
cised.  The  control  may  be  by  means  of  stock  ownership,  or  by 
agreements,  licenses,  or  any  other  devices  which  insure  that 
the  operation  of  the  company  is  in  the  interests  of  one  or  more 
carriers.  It  is  the  reality  of  the  control,  however,  which  is  de¬ 
cisive,  not  its  form  nor  the  mode  of  its  exercise.”  (Underscor¬ 
ing  supplied) 

That  the  power  to  control  alone  suffices  under  this  regulation,  see 
I.R.B.,  Cum.  Bui.  1938-1,  p.  476  at  478. 

34  Norwegian  Nitrogen  Co.  v.  United  States,  288  U.S.  294,  315;  see 
United  States  v.  American  Tracking  Ass'n ,  310  U.S.  534,  549  (1940). 
ment  of  the  same  carrier  controlled  company  provision35 

35  As  pointed  out  in  footnote  10,  supra,  it  is  clear  from  the  Senate 
and  House  Committee  reports  on  the  bill  which  became  the  Railroad  Un¬ 
employment  Insurance  Act  that  Congress  intended  the  coverage  of  that 
Act  to  be  identical  with  that  of  the  Railroad  Retirement  Act  of  1937 
and  the  Carriers  Taxing  Act  of  1937. 
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549-550  (1940);  Hassettv.  Welch,  303  U.S.  303;  cf.  United 
States  v.  Falk  &  Bro.,  204  U.S.  143,  152  (1907) ;  United 
States  v.  FLermanos,  209  U.S.  337  (1908) ;  Nicholas  v. 
Richlow  Mfg.  Co.,  126  F.  2d  16,  17. 

The  Board’s  interpretation  of  “controlled”  and  “under 
common  control”  is  fully  supported  by  administrative  and 
court  decisions  under  substantially  identical  language  in 
other  federal  legislation. 

In  Rochester  Telephone  Corp.,  3  F.C.C.  476,  the  Federal 
Communications  Commission  construed  the  scope  of  a 
provision  in  the  Communications  Act  of  1934  which 
exempted  from  the  jurisdiction  of  the  Federal  Communica¬ 
tions  Commission  any  carrier 

“engaged  in  interstate  or  foreign  communication 
solely  through  physical  connection  with  the  facilities 
of  another  carrier  not  directly  or  indirectly  controlling 
or  controlled  by,  or  under  common  control  with,  such 
carrier.”  (Underscoring  supplied.) 

The  Rochester  Telephone  Corporation  made  substantially 
the  same  contentions  as  Universal  with  respect  to  the 
proper  interpretation  of  “control”  (page  490).  However, 
the  Commission,  in  holding  that  the  New  York  Telephone 
Company  had  the  power  to  control  the  functions  of  the 
Rochester  Telephone  Corporation,  stated  (pp.  491-492) : 

“It  seems  clear  to  us  that  in  its  use  of  the  term 
I  ‘control’,  in  Section  2(b)  (2)  of  the  Act,  Congress 
meant  actual  as  well  as  legal  control,  and  intended  the 
term  also  to  include  and  mean  the  power  to  exercise 
i  control,  either  negatively  or  affirmatively;  that  it  left 
open  the  way  for  the  Commission  to  determine  from 
the  facts  and  circumstances  in  each  individual  case 
whether  or  not  the  power  to  exercise  control  in  any 
i  manner  or  form  actually  exists,  or  is  exercised.” 

(It  may  be  noted  that  not  only  was  the  language  there  in¬ 
volved  practically  identical  with  that  here  under  considera¬ 
tion  but  its  legislative  history  was  also  strikingly  similar. 
See  Report  No.  1850  of  the  House  Committee  on  Interstate 
and  Foreign  Commerce  on  H.R.  8301  (Federal  Communica¬ 
tions  Act  of  1934). 
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The  Federal  Communications  Commission’s  decision  was 
sustained  in  Rochester  Telephone  Corp.  v.  United  States, 
23  F.  Snpp.  634  (W.D.  N.Y.  1938)  which  was  affirmed  in 
Rochester  Telephone  Corp.  v.  United  States,  307  U.S.  125 
(1939),  the  Supreme  Court  stating  (at  page  145) : 

134  “Investing  the  Commission  with  the  duty  of  ascer¬ 
taining ‘control’  of  one  company  by  another,  Congress 
did  not  imply  artificial  tests  of  control.  This  is  an 
issue  to  be  determined  by  the  special  circumstances  of 
each  case.” 

In  Public  Service  Corporation  of  New  Jersey,  Holding 
Company  Act  Release  No.  2998,  September  16,  1941,  the 
Securities  and  Exchange  Commission  considered  the  ques¬ 
tion  whether  the  Public  Service  Corporation  of  New  Jersey 
was  “controlled,  directly  or  indirectly”  by  a  holding  com¬ 
pany  and  whether  its  “management  or  policies  .  .  .  are  .  .  . 
subject  to  a  controlling  influence,  directly  or  indirectly,  by 
such  holding  company”  within  the  meaning  of  Section  2(a) 
(8)  of  the  Public  Utility  Holding  Act  of  1935  (15  U.S.C.A. 
79b  (a)  (8)  ).  In  concluding  that  the  company  had  not 
proved  that  it  was  not  controlled  by,  and  that  its  manage¬ 
ment  and  policies  were  not  subject  to  the  controlling  in¬ 
fluence  of,  a  holding  company,  the  Commission  stated 
(page  16): 

“It  is  clear,  too,  that  ‘control’  and  ‘controlling  in¬ 
fluence,’  as  they  are  used  in  Section  2(a)  8,  include 
the  power  to  control  and  the  power  to  exert  a  control¬ 
ling  influence,  as  well  as  the  actual  exercise  of  such 
power.” 

The  Commission’s  decision  was  sustained  in  Public  Service 
Corp.  v.  Securities  and  Exchange  Com.,  129  F.  2d  899,  and 
and  the  following  language  is  particularly  apropos  of  the 
contention  made  by  Universal  (pp.  902-903) : 

“Public  Service  strongly  urges  that  the  phrase 
‘controlling  influence,’  as  used  in  the  Act,  means  an 
influence  presently  exercised  and  that  the  Commission 
erred  when  it  said  that  ‘control’  and  ‘controlling  in¬ 
fluence’  as  they  are  used  in  section  2(a)  8,  include  the 
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power  to  control  and  the  power  to  exert  a  controlling 
influence,  as  well  as  the  actual  exercise  of  such  power. 
We  think  the  words  were  correctly  construed  by  the 
Commission.” 

Certiorari  was  denied  by  the  Supreme  Court  in  317  U.S. 
691.  See  also  Detroit  Edison  Co.  v.  Securities  &  Exchange 
Commission,  119  F.  2d  730,  739,  cert,  denied  314  U.S.  618; 
Securities  &  Exchange  Commission  v.  Chenery,  318  U.S. 
82;  American  Gas  &  Electric  Co.  v.  Securities  &  Exchange 
Commission,  134  F.  2d  633,  641  n.  14,  642,  643  n.  22. 

The  so-called  “commodities  clause”  cases36  cited  by 
Universal  in  support  of  its  contention  that  the  word  “con¬ 
trolled”  in  Section  1(a)  of  the  Railroad  Unemploy- 
135  ment  Insurance  Act  does  not  include  the  power  to 
control  have  been  carefully  examined.  Clearly  they 
do  not  support  such  contention.  Those  cases  arose  under 
Section  1(8)  of  the  Interstate  Commerce  Act  (49  U.S.C.A. 
1(8)  which,  so  far  as  is  material  here,  provides  that  “it 
shall  be  unlawful  for  any  railroad  company  to  transport 
.  .  .  any  article  or  commodity  .  .  .  manufactured,  mined,  or 
produced  by  it,  or  under  its  authority,  or  which  it  may  own 
in  whole  or  in  part,  or  in  which  it  may  have  any  interest, 
direct  or  indirect  ...”  The  Supreme  Court  of  the  United 
States  has  held  under  that  clause  that  stock  ownership  by 
a  railroad  company  in  a  bona  fide  corporation,  irrespective 
of  the  extent  of  such  ownership,  does  not  preclude  the  rail¬ 
road  company  from  transporting  the  commodities  manu¬ 
factured,  produced  or  owned  by  such  corporation,  but  that 
where  such  stock  is  used  to  obliterate  all  distinctions  be¬ 
tween  the  railroad  and  the  corporation  so  that  the  latter 
is  operated  as  a  mere  agent,  or  instrumentality,  or  depart¬ 
ment  of  the  former  and  the  two  companies  become  one 
and  inseparable,  such  transportation  is  unlawful.  This 
ruling  followed,  however,  from  the  interpretation  of  the 
court  in  the  leading  case  of  United  States  v.  Delaware  & 
Hudson  Co.,  213  U.S.  366,413,  414,  that  the  language  “in- 

36  These  cases  are :  United  States  v.  Delaware  &  Hudson  Co.,  213 
U.S.  366;  United  States  v.  Lehigh  Valley  R.  Co.,  220  U.S.  257;  United 
States  v.  Del.  L.  &  W.  R.  Co..  238  U.S.  516;  United  States  v.  Reading 
Co.,  253  U.S.  26;  and  United  States  v.  Elgin,  J.  E.  R.  Co.,  298  U.S.  492. 
Cf.  Chicago,  M.  &  St  P.  Ry.  v.  Minneapolis  Civic  Assn.,  247  U.S.  490. 
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terest,  direct  or  indirect’ ’  included  commodities  in  winch 
the  railroad  company  had  a  legal  or  equitable  interest,  and 
it  was  conceded  by  the  government  in  that  case  that  if  the 
clause  embraced  only  a  legal  interest  in  a  commodity,  stock 
ownership  alone  would  not  bring  the  carrier  within  the 
prohibition  (p.  413).  The  court’s  interpretation  was  based 
upon  the  peculiar  legislative  history  of  the  clause:  “.  .  . 
in  the  legislative  progress  of  the  clause  in  the  Senate,  where 
the  clause  originated,  an  amendment,  in  specific  terms, 
causing  the  clause  to  embrace  stock  ownership,  was  re¬ 
jected  and  immediately  upon  such  rejection  an  amendment, 
expressly  declaring  that  interest,  direct  or  indirect,  was 
intended,  among  other  things,  to  embrace  the  prohibition  of 
carrying  a  commodity  manufactured,  mined  and  produced 
or  owned  by  a  corporation  in  which  a  railroad  company 
was  interested  as  a  stockholder,  was  also  rejected.  1906,  40 
Cong.  Rec.  pt.  7,  pp.  7012-7014.  And  the  considerations  just 
stated  we  think  completely  dispose  of  the  contention  that 
stock  ownership  must  have  been  in  the  mind  of  Congress, 
and  therefore  must  be  treated  as  though  embraced  within 
the  evil  intended  to  be  remedied,  since  it  cannot  in  reason 
be  assumed  that  there  is  a  duty  to  extend  the  meaning  of 
a  statute  beyond  its  legal  sense  upon  the  theory  that  a  provi¬ 
sion  which  was  expressly  excluded  was  intended  to  be  in¬ 
cluded.”  (p.  414) 

Not  only  is  there  no  similar  legislative  history  to 
136  support  Universal’s  contention  but,  as  has  been  shown, 
the  legislative  history  of  the  Railroad  Unemployment 
Insurance  Act  is  clearly  to  the  contrary.  Furthermore, 
the  Act  speaks  of  control  of  a  “company”  as  distinguished 
from  an  interest  in  a  “commodity.”  Cf.  Pullman  Palace 
Car  Co.  v.  Missouri  Pacific  Railway  Co.,  115  U.S.  587,  597 ; 
Louisville  &  Nashville  v.  Coulter,  131  Fed.  282,  307,  308; 
United  States  v.  Northern  Securities  Co.,  120  Fed.  721,  726, 
affirmed  193  U.S.  197.  Obviously,  this  does  not  contemplate 
such  a  disregard  of  the  corporate  entity  that  the  carrier 
in  fact  operates  the  “company”  as  a  department,  for  if 
that  were  intended,  there  would  have  been  no  necessity  for 
a  carrier-controlled  company  provision  —  the  employees 
of  the  “company”  would  in  such  a  case  be  covered  as  em- 
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ployees  in  fact  of  the  carrier.  Board  Decision  of  October 
3,  1940  on  Utah  Copper  Company  (Jurisdictional  Docket 
No.  5),  pp.  62-66;  sustained  in  Utah  Copper  Co.  v.  Railroad 
Retirement  Board ,  41  F.  Supp.  763,  affirmed  129  F.  2d  358, 
cert,  denied  317  U.S.  687. 

I  Universal  refers  to  Sections  1(3)  (b)  of  the  Interstate 
Commerce  Act 37  and  Section  402(a)  (8)  of  Part  IV  of  that 
Act 38  as  supporting  the  proposition  that  if  Congress  had 
intended  “control”  to  include  the  “power  to  control”,  it 
would  have  expressly  so  stated.  However,  the  Interstate 
Commerce  Commission  itself  has  declared  that  Section  1 
(3)  (b),  from  which  Section  402(a)  (8)  was  obviously 
copied,  “did  not  change,  but  merely  clarified  existing  law.” 
Nicholson  Steamship  Co.,  Ownership,  248  I.C.C.  43,  63,  64, 
65. 38  Further,  the  statutes  involved  in  the  Rochester 
Telephone  Corp.  and  the  Public  Service  Corporation  of 
New  Jersey  cases,  supra,  did  not  define  “control”  to  in¬ 
clude  the  “power  to  control””  and  yet  the  Federal  Com¬ 
munications  Commission,  the  Securities  and  Exchange 
Commission  and  the  courts  have  so  construed  it.  Clearly, 
the  words  “controlled”  and  “under  common  control” 
137  contained  in  Section  1(a)  of  the  Railroad  Unemploy¬ 
ment  Insurance  Act  must  be  given  an  interpretation 
which  is  in  keeping  with  the  intention  of  Congress  as  ex¬ 
pressed  in  the  Act  and  its  legislative  history,  and  we  have 
seen  that  the  Congressional  intent  was  that  these  words 
be  construed  broadly  and  “control”  ascertained,  not  in 
accordance  with  “artificial  tests”,  but  from  “the  special 
circumstances  of  each  case.”40 

37  49  U.S.C.A.,  sec.  1(3)  (b).  : 

M  49  U.S.C.A.,  sec.  1002(a)(8). 

39  The  section  of  the  Interstate  Commerce  Act  there  involved  was 
Section  5(14)  (the  Panama  Canal  Act),  which  prior  to  the  enactment 
of  Section  1(3)  (b)  in  the  Transportation  Act  of  1940  was  Section 
5(19)  and  did  not  provide  that  “control”  as  there  used  included  the 
“power  to  control.”  See  Interstate  Commerce  Act.  annotated,  1934 
Supplement,  Vol.  6,  p.  5186;  49  U.S.C.A.,  sec.  5,  historical  note  re 
paragraph  (14).  See  also  in  this  connection  Conference  Committee  Re¬ 
port  on  the  Transportation  Act  of  1940,  H.R.  Rep.  No.  2832,  76th 
Cong.,  3rd  Sess.,  p.  63. 

To  the  effect  that  any  definition  of  control,  even  one  similar  to 
that  contained  in  Section  1(3)  (b)  and  402(a)(8),  would  be  limiting 
the  meaning  of  “control”  in  an  unfortunate  manner,  see  Rochester 
Telephone  Corp.,  3  P.C.C.  476,  at  491. 

40  Rochester  Telephone  Corp.  v.  United  States,  307  U.S.  125,  145. 
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The  facts  of  record  establish  beyond  question  that  Uni¬ 
versal  has  been  controlled  by,  and  under  common  control 
with,  Central  within  the  meaning  of  the  Act  and  Sections 
202.4  and  202.5  of  the  Board’s  Regulations  since  at  least 
April  1,  1932.  , 

Despite  carefully  conceived  attempts  by  Central  to  dis¬ 
guise  the  fact,  it  is  clear  that  Central  has  at  all  times 
been  the  true  owner  of  the  stock  of  United  States  Freight 
held  in  the  names  of  L.C.L.  and  Linden.  The  evidence 
shows  conclusively  that  Central,  fearing  a  diversion  of 
its  United  States  Freight  tonnage  to  the  Pennsylvania 
Railroad  Company,  became  anxious  to  control  the  freight 
forwarding  business  of  United  States  Freight  and  there¬ 
fore  used  its  funds  to  acquire  stock  control  of  United 
States  Freight.  It  was  only  the  knowledge  that  it  might 
be  violating  the  Panama  Canal  Act  that  prompted  Central 
to  take  the  stock  in  L.C.L. ’s  name. 41  This  is  readily  ap¬ 
parent  from  the  “Memorandum  As  To  United  States 
Freight”  written  by  A.  H.  Harris,  vice  president  of  Cen¬ 
tral,  under  date  of  October  21,  1929,  and  from  the  “Per¬ 
sonal  and  Confidential”  memorandum  dated  November 
13,  1929  from  H.  S.  Vanderbilt,  member  of  Central ’s  Board 
of  Directors  and  its  Executive  Committee,  to  F.  W.  Sar¬ 
gent,  president  of  the  Chicago  &  North  Western  Railroad. 
Mr.  Vanderbilt  expressly  stated  that  “Interests  affiliated 
with  the  New  York  Central  have  acquired  to  date  117,000 
shares  [of  United  States  Freight  stock]”  and  that  “after 
a  controlling  interest  in  the  U.  S.  Freight  Company  of 
150,000  shares  out  of  the  300,000  outstanding  had  been 
acquired  .  .  .,  no  further  purchases  should  be  made.”  He 
suggested  that  the  Chicago  &  North  Western  might  make 
“its  purchases  of  stock  by  making  advances  to  the  L.C.L. 
Company  in  the  same  manner  as  the  New  York  Central 
interests.” 42 

138  It  appears  that  Central  paid  out  $13,703,655.53  for 
128,000  shares  of  United  States  Freight  stock  without 

41  See  in  this  connection  2  Restatement  of  the  Law  of  Trusts,  Sec. 
440,  441,  to  the  effect  that  where  a  transfer  of  property  is  made  to 
one  person  and  the  purchase  price  is  paid  by  another,  a  resulting  trust 
arises  in  favor  of  the  person  by  whom  the  purchase  price  is-  paid,  ex¬ 
cept  that  if  the  purchase  price  is  advanced  as  a  loan  to  the  transferee, 
no  resulting  trust  arises. 

42  Emphasis  supplied. 
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any  written  agreement  with  L.C.L.  Evidently  for  the  pur¬ 
pose  of  giving  the  transaction  the  outward  appearance  of  a 
loan  to  L.C.L.  and  a  purchase  of  the  stock  by  the  latter  in 
its  own  right,  thus  not  indicating  a  resulting  trust  in  favor 
of  Central,  Central,  through  Merchants  Despatch,  resorted 
to  the  execution  of  the  agreement  of  February  1,  1930 
wherein  L.C.L.  acknowledged  its  indebtedness  to  Mer¬ 
chants  Despatch  in  the  amount  of  $13,703,655.53.  L.C.L. 
agreed  that  in  the  absence  of  a  sale  of  the  stock  with  Mer¬ 
chants  Despatch’s  consent  within  a  specified  period,  L.C.L. 
would  pay  the  loan  in  full  with  interest  at  the  rate  of  6 
per  cent43  for  the  entire  period  of  the  loan.  It  is  clear, 
however,  that  no  absolute  indebtedness  was  ever  created 
on  the  part  of  L.C.L.  Since  under  the  agreement  Mer¬ 
chants  Despatch  received  all  the  dividends  and  held  an  op¬ 
tion  to  take  over  the  stock  completely  at  the  amount  of 
the  loan,  anv  other  conclusion  could  onlv  mean  that  L.C.L. 
undertook  a  tremendous  indebtedness  with,  patently,  no 
chance  of  a  corresponding  profit  or,  indeed,  any  profit  at 
all.  Both  Mr.  G.  C.  Woodruff,  president  of  L.C.L.,  and 
Mr.  C.  J.  Beakes,  general  solicitor  of  Central,  have  testi¬ 
fied  that  there  was  no  intention,  and  the  agreement  has 
not  been  construed  by  the  parties,  to  create  any  absolute 
indebtedness.  This  testimony  is  fully  corroborated  by 
the  fact  that  in  April  1932,  at  a  time  when  L.C.L. ’s  so- 
called  indebtedness  to  Merchants  Despatch  exceeded  the 
value  of  the  United  States  Freight  stock  by  more  than 
$12,000,000  and  L.C.L.  had  substantial  assets  other  than 
this  stock,  Central,  through  Merchants  Despatch,  released 
L.C.L.  from  its  indebtedness  in  exchange  for  the  assump¬ 
tion  of  the  debt  by  Linden,  a  dummy  corporation  trans¬ 
acting  no  business  and  whose  only  assets  consisted  of  less 
than  $1600  furnished  by  Merchants  Despatch.  This  can 
only  be  explained  on  the  basis  that  L.C.L.  never  incurred 
any  absolute  indebtedness  to  Merchants  Despatch,  for 
otherwise  it  w'ould  seem  that  the  officers  and  directors  of 
Merchants  Despatch  and  Central  could  very  properly  be 
criticized  for  their  conduct. 

Not  only  was  the  agreement  of  February  1,  1930  a  de- 


43  Less  an  adjustment  on  account  of  dividends  received  as  interest. 
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vice  to  conceal  Central’s  ownership  of  the  United  States 
Freight  stock  held  in  L.C.L.’s  name,  but  Central  was  the 
real  owner  of  the  stock  under  the  very  terms  of  the  agree¬ 
ment  itself.  For,  under  the  agreement,  Central,  through 
Merchants  Despatch,  had  possession  of  the  stock  endorsed 
in  blank,  was  entitled  to  the  dividends  thereon,  and  could 
become  the  owner  of  the  stock  (under  the  option)  by  mere¬ 
ly  cancelling  L.C.L.’s  non-existent  indebtedness  to  Mer¬ 
chants  Despatch. 44 

139  Central’s  ownership  of  the  United  States  Freight 

stock  held  in  L.C.L.’s  name  is  further  shown  by  Presi¬ 
dent  Williamson’s  statement  in  his  memorandum  of  Feb¬ 
ruary  10,  1932  to  C.  J.  Beakes,  then  Central’s  contract 
counsel,  that  ‘  ‘  negotiations  are  now  going  on  to  dispose  of 
the  Newtex  Line,  and  if  that  is  accomplished  it  would  leave 
the  U.S.  Freight  Company  with  only  the  Nicholson  Line, 
the  stock  of  which  might  be  placed  with  a  separate  corpor¬ 
ation,  or  allowing  it  to  remain  with  the  L.C.L.  Corporation 
and  transferring  the  balance  directly  to  the  M.D.I.”  Such 
is  not  the  language  of  a  mere  creditor  under  a  bona  fide 
creditor-debtor  relationship. 45 

The  substitution  on  April  1,  1932  of  Linden  for  L.C.L. 
under  the  agreement  of  February  1,  1930  establishes  Cen¬ 
tral’s  ownership  of  the  United  States  Freight  stock  even 
more  clearly.  Linden’s  interest  in  the  United  States  Freight 
stock  under  the  agreement  of  February  1,  1930  was  less 
(if  possible)  than  L.C.L.’s,  for,  unlike  L.C.L.,  Linden  had 
no  assets  or  business,  so  that  any  assumption  of  indebted¬ 
ness  by  it  to  Merchants  Despatch  was  meaningless  and 
worthless.  In  addition,  Linden  has  been  a  mere  dummy 
corporation 46  created  at  Central’s  request  and  its  stock, 

44  It  may  be  noted  that  for  the  same  reasons  Central  would  also 
be  the  real  owner  under  the  agreement  if  Central’s  release  of  L.C.L.’s 
indebtedness  was  due  to  L.C.L.’s  complete  financial  irresponsibility  and 
the  consequent  worthlessness  of  the  debt  However,  it  has  been  testi¬ 
fied,  and  we  have  found,  that  L.C.L.  at  this  time  had  substantial  assets 
other  than  the  United  States  Freight  stock  held  in  its  name. 

45  See  Nicholson  Steamship  Co. — Ownership ,  248  I.C.C.  43,  48. 

46  Counsel  for  Universal  refers  to  Linden  as  a  “more  or  less 
nominal  corporation.”  (See  Oral  Argument,  p.  71) 
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issued  in  the  names  of  four  employees  of  the  Guaranty 
Trust  Company,  was  paid  for  by  Central,  through  Mer¬ 
chants  Despatch,  which  also  provided  its  surplus.  Central 
has  therefore  been  the  beneficial  owner  of  such  stock  under 
a  resulting  trust  in  its  favor. 47  Neither  the  Guaranty 
Trust  Company  nor  its  employee-stockholders  of  Linden 
profess  to  have  any  proprietary  interest  whatsoever  in 
such  stock. 48  Thus,  being  the  beneficial  and  real  owner  of 
Linden,  Central,  by  reason  of  this  fact  alone,  has  also  been 
the  indirect  owner  of  the  United  States  Freight  stock  held 
in  Linden’s  name. 

140  Since  Central  was  the  real  owner  of  the  United 
States  Freight  stock  without  regard  to  its  option  rights 
under  the  agreement  of  February  1,  1930,  the  surrender  of 
those  rights  on  June  15, 1939  obviously  had  no  effect  what¬ 
ever  upon  such  ownership. 

During  the  period  from  April  1,  1932  to  at  least  October 
1936,  the  United  States  Freight  stock  owned  by  Central 
amounted  to  163,676  shares,  or  54.6  per  cent  of  the  total 
stock  outstanding.  By  virtue  of  such  stock  ownership, 
Central  had  the  right  or  power  to  direct  the  policies  and 
business  of  Universal  in  a  “legal”  sense.  It  also  had 
such  right  in  a  “de  facto”  sense  at  all  times  thereafter 
by  virtue  of  its  ownership  of  no  less  than  148,476  shares 
of  such  stock,  or  49.56  per  cent  of  the  total.  For,  dis¬ 
tributed  as  United  States  Freight’s  remaining  stock  has 
been  among  many  stockholders,  none  of  whom  has  owned 
more  than  about  one  per  cent,  united  ownership  of  49.56 
per  cent  has  been  ample  to  control  the  operations  of 


47  2  Restatement  of  the  Law  of  Trusts,  sec.  440,  441 ;  Perry  on 
Trusts  (6th  Ed.)  sec.  130;  McClunp  v.  Colwell,  107  Tenn.  592.  64  S.W. 
890;  Gowell  v.  Twitehell,  28  N.E.  2d  531  (Mass.);  Kirk  White  &  Co. 
v.  Bieg-PoffLrte  C o..  -34  P.  2d  439  (Cal.);  L*  Fevre  v.  Reliable  Paint 
Supply  Co..  273  N.Y.S.  903;  In  Re  Duncan  &  Goodell  Co.,  15  F.  Supp. 
550,  552;  Holliday  v.  Holliday,  11  F.  2d  565,  56  App.  D.C.  179. 

Counsel  for  Universal  admits  that  in  the  event  of  the  sale  of 
the  stock  by  the  trustee,  the  stockholders  of  Linden  would  not  be 
equitably  entitled  to  any  profit  realized  therefrom.  (See  Oral  Argu¬ 
ment,  p.  73) 
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United  States  Freight  and  therefore  Universal. 49  Indis¬ 
putable  proof  of  this  is  the  fact  that  it  has  represented 
the  majority  of  votes  cast  at  each  annual  meeting  of  United 
States  Freight  stockholders  since  October  1936.  At  the 
1937  annual  meeting  it  accounted  for  75  per  cent  of  the 
total  stock  voted  and  at  the  1942  annual  meeting  it  repre¬ 
sented  about  63  per  cent  of  the  stock  voted. 50 

Moreover,  the  record  is  replete  with  evidence  showing, 
and  we  have  found,  that  at  least  until  the  Interstate  Com¬ 
merce  Commission’s  decision  in  Freight  Forwarding  In¬ 
vestigation,  229  I.C.C.  201  (October  28,  1938),  Central 
participated  actively  in  and  directed  the  affairs  of  Uni¬ 
versal  and  Universal  was  operated  as  an  integral  part 
141  of  the  Central  System. 51  Mr.  Melius,  who  had  been 
assistant  general  manager  of  Central  and  employed  by 
it  for  25  or  30  years,  became  president  of  United  States 


49  United  States  v.  Union  Pacific  R.R.  Co.,  226  U.S.  61,  95,  96 
(46%);  Rochester  Telephone  Corp.  v.  United  States,  307  U.S.  125 
(33%%)  ;Rochester  Telephone  Corp.  v.  United  States,  23  F.  Supp. 
634,  636;  Public  Service  Corp.  v.  Securities  and  Exchange  Com.,  129 
F.  2d  899,  901,  902  (42.3%),  certiorari  denied  317  U.S.  691;  Inter¬ 
state  Commerce  Commission  v.  Baltimore  &  O.R.  Co.,  160  I.C.C.  785, 
786,  791  (42.8%);  Freight  Forwarding  Investigation,  229  I.C.C.  201, 
293;  cf.  American  Gas  &  Electric  Co.  v.  Securities  &  Exch.  Com., 
134  F.  2d  633,  641  n.  14,  certiorari  denied,  319  U.S.  763;  Electric 
Bond  &  Share  Co.  v.  Securities  Exch.  Com.,  92  F.  2d  580,  591,  aff’d  303 
U.S.  419;  National  Gas  Co.  v.  Slattery,  302  U.S.  300,  307-308;  H.  M. 
Byllesby  &  Co.,  S.E.C.  Holding  Company  Act  Release  No.  1882  (Jan. 
15,  1940),  pp.  11-13. 

50  See  Public  Service  Corp.  of  New  Jersey,  Securities  &  Exchange 
Com.  Holding  Company  Act,  Release  No.  2998  (September  16,  1941), 
p.  17;  Public  Service  Corp.  v.  Securities  and  Exchange  Com.  129  F. 
2d  899,  901-902,  certiorari  denied  317  U.S.  691. 

51  To  the  effect  that  past  relationships  between  Universal  and 
Central  may  properly  be  considered  in  determining  the  existence  of 
control,  see:  American  Gas  &  Electric  Co.  V.  Securities  &  Exch.  Com., 
134  F.  2d  633,  643,  cert,  den.,  319  U.S.  763;  Detroit  Edison  v.  Securi¬ 
ties  &  Exch.  Com.,  119  F.  2d  730,  739;  Hartford  Gas  Co.  v.  Securities 
&  Exchange  Com.,  129  F.  2d  794,  798;  Public  Service  Corp.  v.  Securi¬ 
ties  &  Exch.  Com.,  supra,  at  p.  903;  US.  v.  Elgin,  J.  &  E.  Ry.,  298 
U.S.  492,  507  (dissenting  opinion  of  Justice  Stone) ;  H.  M.  Byllesby 
&  Co.,  supra,  p.  13,  Chicago,  M.  &  St.  P.  Ry.  v.  Minn.  Civic  Assn\, 
247  U.S.  490,  496;  cf.  Rochester  Telephone  Corp.  v.  United  States, 
307  U.S.  125,  144-145. 
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Freight  and  Universal. 82  As  operating  head  of  the  latter 
companies,  he  frequently  consulted  with,  and  was  consulted 
•by,  Central  officials  with  respect  to  the  actual  every  day 
operations  of  Universal.  He  rendered  periodic  reports  to 
the  president  of  Central,  prepared  special  reports  when 
requested  or  when  matters  affecting  Universal  were  in¬ 
volved,  advised  Central  officials  as  to  the  distribution  of 
Universal  traffic  shipped  over  railroads  other  than  Central 
and  reported  to  the  president  of  Central  the  amount  of 
traffic  which  Universal  shipped  over  particular  railroads. 
This,  we  believe,  goes  considerably  beyond  the  ordinary 
exchange  of  information  between  companies  concerning 
their  business  dealings  with  each  other.  Further,  United 
States  Freight’s  annual  report  to  stockholders  was  ap¬ 
proved  by  Central  officials  before  printing  and  distribu¬ 
tion  to  the  stockholders  of  United  States  Freight. 53  Mr. 
Melius  remained  so  much  a  part  of  the  Central  official 
family  that  in  1936  he  was  made  a  director  of  Merchant 
Despatch,  the  Troy  Union  Railroad  Company  and  the  Lake 
Erie  &  Eastern  Railroad  Company,  all  Central  controlled 
subsidiaries.  Central  also  secured  representation  on  the 
boards  of  directors  of  United  States  Freight  and  Uni¬ 
versal  through  its  general  solicitor,  Mr.  Healy.  The  Uni¬ 
versal  management,  recognizing  that  Universal  was  part 
of  the  Central  system  family,  solicited  both  freight  and 
passenger  business  for  Central  and  the  president  of  Uni¬ 
versal  kept  the  traffic  officials  of  Central  informed  peri- 
142  odically  as  to  the  business  secured  by  Universal  for 
Central.  Conversely,  the  Central  system  management, 
recognizing  Universal  as  one  of  the  family,  specifically  in¬ 
structed  its  traffic  officials  to  cooperate  closely  with  Univer¬ 
sal  and  to  assist  it  in  every  way  possible.  Central  made  use 
of  routing  of  Universal  traffic  to  obtain  unrouted  traffic 
from  its  western  connections.  In  the  event  of  disputes  be- 

I  52  Compare  Hartford  Gas  Co.  v.  Securities  and  Exchange  Com., 
129  F.  2d  794,  797,  where  the  court  stated  in  a  similar  situation: 
“Though  he  was  selected  for  the  .  .  .  position  by  the  petitioner’s  direc¬ 
tors  only  after  a  canvas  of  available  and  competent  men  .  .  .,  there 
was  ample  reason  to  believe  that  his  personal  contacts  with  that  com¬ 
pany  [United  Gas  Improvement  Company]  were  as  close  as  though  he 
had  been  selected  without  any  competition.” 

53  Compare  Hartford  Gas  Co.  v.  Securities  and  Exchange  Com.. 
129  F.  2d.  794,  797. 
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tween  other  railroads  and  Universal  appeal  for  settlement 
was  frequently  taken  to  executives  of  Central  and  Central 
acted  upon  such  complaints,  calling  upon  the  president  of 
Universal  for  a  report,  information  and  assistance. 
Finally,  Universal  management  routed,  far  more  traffic 
over  Central  than  any  other  line.  Obviously  the  rela¬ 
tionship  between  Universal  and  Central  was  more  than  the 
normal  relationship  between  a  company  and  its  stockhold¬ 
er  or  between  a  railroad  and  its  customer. 54 

On  the  basis  of  substantially  the  same  facts  stated  in  the 
preceding  two  paragraphs,  the  Interstate  Commerce  Com¬ 
mission  on  October  11,  1938  found  not  only  that  Central 
controls  Universal  but  also  that  Central  so  dominates 
Universal  as  to  constitute  Universal  the  mere  “alter  ego” 
of  Central  or  “a  mere  agency  or  instrumentality  of  the 
New  York  Central  for  the  consolidation  of  less-than-carload 
shipments  into  carloads.”  Freight  Forwarding  Investiga¬ 
tion,  229  I.C.C.  201  295-296. 

Central’s  control  over  United  States  Freight  and  Uni¬ 
versal  was  not  affected  to  any  extent  by  the  trust  indenture 
and  agreement  on  June  15,  1939. 55  No  significance  can  be 
attached  to  the  right  given  therein  to  the  trustee  to  vote 
the  United  States  Freight  stock  free  of  any  control  or 
suggestion  from  Securities  Corporation  or  Linden  and  any 
affiliated  company,  or  from  any  of  their  officers  or  directors. 
For,  Central,  as  owner  of  all  the  stock  of  Securities  Cor¬ 
poration  and  Linden,  has  been  both  the  creator  and  sole 
beneficiary  of  the  trust  and  has  therefore  had  the  right  to 
terminate  the  trust  at  any  time  it  so  desired,  with  or  with¬ 
out  the  trustee’s  consent.  It  is  well  settled  that  in  such  a 
case  the  trust  will  not  be  preserved  by  the  courts  merely 
for  the  benefit  of  the  trustee.56  Moreover,  by  keeping  the 

54  Compare  United  States  v.  Elgin,  J.  &  E.  Ry.,  298  U.S.  492,  512 
(dissenting  opinion  by  Justice  Stone). 

55  Compare  Rochester  Telephone  Corp.  v.  US.,  307  U.S.  125 ;  H.  M, 
Byllesby  &  Co.,  supra. 

56  2  Restatement  of  the  Law  of  Trusts,  p.  1033,  sev.  339;  Fowler 
v.  Lanpher,  75  P.  2d  132,  136,  137  (Wash.) ;  Long  V.  Tradesmen's 
Nat.  Bank  &  Trust  Co.,  165  AtL  56  (Pa.)  ;  O’Brien  v.  Holden,  160  AtiL 
192,  195-196,  104  Vt.  338;  Holbert  v.  Jackson,  235  N.Y.S.  642;  Berlen - 
back  v.  Chemical  Bank  &  Trust  Co.,  256  N.Y.S.  563;  Aranyi  v.  Bankers’ 
Trust  Co.,  194  N.Y.S.  614;  Schwartz  V.  Fulton  Trust  Co.,  198  N.Y.S. 
275;  Botsum  V.  Havana  Nat.  Bank,  12  N.E.  2d  203,  204  (HI.) ;  HeU 
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title  to  the  United  States  Freight  stock  in  Linden’s 

143  name,  Central  has  put  itself  in  position  to  vote  the 
stock  through  Linden  at  its  pleasure.  The  trustee  is 

absolutely  powerless  to  prevent  it. 57  To  say  that  under 
such  circumstances  Central  has  relinquished  its  power  to 
control  United  States  Freight  and  Universal,  is  to  permit 
mere  form  to  obscure  substance. 58  It  may  be  noted  in  this 
connection  that  as  a  result  of  the  enactment  on  May  16, 
1942  of  section  411(g)  of  Part  IV  of  the  Interstate  Com¬ 
merce  Act  (Freight  Forwarder  Act),  49  U.S.C.A.,  sec. 
1011(g),  the  objections  of  the  Interstate  Commerce 

144  Commission  to  the  holding  of  the  United  States  Freight 
stock  by  Central  have  been  obviated  and  consequently 

Central  has  had  the  power  since  that  date  to  terminate  the 


vering  v.  Helmhols,  296  U.S.  93,  97;  H.  M.  Byllesby  &  Co.,  S.E.C. 
Holding  Company  Act  Release  No  1882  (January  15,  1940).  In  the 
last-cited  case,  the  Securities  and  Exchange  Commission  stated  (p.  14) : 

“We  are  doubtful  that  a  voting  trust  (except  possibly  a 
voting  trust  established  solely  for  the  purpose  of  liquidation) 
can  ever  operate  effectively  to  insulate  the  control  which 
ownership  of  a  block  of  stock  carries.  But  apart  from  that 
fact,  it  is  clear  that  a  voting  trust  in  which  the  voting 
trustees  are  not  completely  independent  of  the  depositors 
does  not  operate  to  insulate  control.  Serious  question  exists 
as  to  whether  the  voting  trust  agreement  in  this  case  per¬ 
mits  the  voting  trustees  to  act  independently  of  the  wishes 
of  Byllesby  .  .  .  Byllesby  is  .  .  .  the  sole  beneficiary  of  the 
trust,  and  the  trustees  are  bound  to  act  for  Byllesby’s 
benefit.” 

57  To  the  effect  that  the  trustee  in  such  a  case  has  no  beneficial 
estate  in  the  trust  apart  from  his  compensation  for  services  and  can¬ 
not  object  to  its  revocation  or  termination;  see  Long  v.  Tradesmen's 
Nat.  Bank  &  Trust  Co.,  165  Atl.  56,  58  (Pa.) ;  Fowler  v.  Lanpher,  75 
P.  2d  132  (Wash.) ;  O'Brien  v.  Holden,  160  Atl.  192,  195-196,  104  Vt. 
338;  Aranyi  v.  Bankers  Trust  Co.,  194  N.Y.S.  614,  616,  cf.  Edkle  v. 
Ingram,  75  Pac.  566  (CaL) ;  Slater  v.  Hurlburt,  15  N.E.  790.  794 
(Mass.) 

58  Even  the  provision  of  the  trust  agreement  giving  the  trustee 
the  right  to  sell  the  United  States  Freight  stock  is  obviously  illusory, 
since  no  sale  can  be  made  below  $50  per  share  without  Central’s  ap¬ 
proval  and  the  market  price  of  the  stock  has  at  no  time  since  the 
trust  indenture  and  prior  to  the  hearing  exceeded  $14  per  share.  We 
may  note,  on  general  information,  that  in  June  1945  the  stock  reached 
a  price  of  $25.62.  In  any  event  the  trust  could  be  terminated  before 
occurrence  of  any  real  danger  of  sale. 
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trust  even  under  the  terms  of  the  trust  indenture,  which 
expressly  authorizes  its  termination  in  such  event. 09 

Furthermore,  Mr.  Meyer,  the  trustee,  had  had  no  interest 
adverse  to  that  of  Central,  which  appointed  him  and  is 
paying  his  compensation  and  for  whose  benefit  he  is 
necessarily  acting.  His  appointment  did  not  result  in  an 
arms-length  management  of  United  States  Freight  and 
Universal.  He  has  voted  the  United  States  Freight  stock 
in  precisely  the  same  manner  as  it  had  been  voted  by  Cen¬ 
tral  prior  to  the  trust  indenture.  And  he  has  left  the 
selection  of  officers  and  directors  of  United  States  Freight 
and  Universal,  as  well  as  the  supervision  and  management 
of  their  affairs,  in  the  hands  of  the  same  individuals  who 
performed  these  functions  at  a  time  when,  as  the  evidence 
so  conclusively  shows,  Central  actively  participated  in  and 
directed  the  affairs  of  United  States  Freight  and  Universal. 
It  may  be  reasonably  presumed  that  these  individuals  have 
continued,  and  will  continue,  to  act  in  furtherance  of  Cen¬ 
tral’s  interests.00  Testimony  that  they  acted  solely  in  the 
interests  of  United  States  Freight  and  and  Universal,  even 
if  credible  to  the  extent  it  would  imply  a  puerile  lack  of 
concern  about  the  controlling  interest,  would  not  he  incon¬ 
sistent  with  this  conclusion,  for  the  machinery  favoring 
Central  had  long  been  in  operation,  and  only  continuance 
of  procedures  admittedly  not  unprofitable  to  Universal  was 
required.  Similarly,  testimony  that  in  some  instances  traffic 
had  been  or  would  be  diverted  from  Central  is  subject  to 
the  fact  that  there  would  certainly  be  instances  in  which 
routing  traffic  by  Central  could  result  in  only  a  modest 
direct  return  for  Central  at  a  disproportionate  cost  sacrifice 
by  its  subsidiary. 

The  effect  of  the  trust  indenture  upon  Central’s  control 

59  Clearly  the  objections  of  the  Interstate  Commerce  Commission 
contemplated  by  the  trust  indenture  related  solely  to  Central’s  con¬ 
trol  over  Universal  and  could  not  possibly  have  related  to  its  control 
over  any  motor  carrier  subsidiary  of  United  States  Freight,  since 
Section  5  of  the  Interstate  Commerce  Act  (49  U.S.C.A.,  sec.  5)  was 
not  amended  to  embrace  motor  carriers  until  more  than  a  year  after 
tie  execution  of  the  trust  indenture.  See  Act  of  September  18,  1940, 
c.  722,  Title  1,  section  7,  54  Stat.  905. 

so  Compare  American  Gas  &  Electric  Co.  V.  Securities  &  Exchange 
Com.,  134  F.  2d  633,  642-643;  see  H.  M.  ByUesby  &  Co.,  supra,  p.  14 
to  the  effect  that  the  “power  to  control”  is  to  be  determined  by  refer¬ 
ence  to  realities  and  not  by  reference  to  legal  abstractions. 
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over  United  States  Freight  and  therefore  Universal 
145  has  been  passed  upon  by  the  Interstate  Commerce 
Commission  and  the  Bureau  of  Internal  Revenue  and 
these  agencies  have  likewise  held  that  control  continued  to 
remain  in  Central.  Nicholson  Steamship  Co.  -  Ownership , 
248  I.C.C.  43,  63-65  (Panama  Canal  Act) ; 61  letter  dated 
February  19,  1942  from  Norman  D.  Cann,  Acting  Commis¬ 
sioner  of  Internal  Revenue,  to  McHale,  Arthur  &  Meyers 
(holding  Universal  to  be  an  employer  under  the  carrier- 
controlled  company  provision  of  the  Carriers  Taxing  Act 
of  1937),  pp.  5-6. 62 

We  are  convinced  that  the  United  States  Freight  stock 
held  in  the  name  of  L.C.L.  and  later  Linden  was  acquired 
by  Central  for  the  express  purpose  of  enabling  Central  to 
control  United  States  Freight  and  Universal  and  that  this 
purpose  has  been  fully  accomplished.  The  evidence  of  rec¬ 
ord  compels  this  conclusion.  One  cannot  fail  to  be  im¬ 
pressed  with  Commissioner  Eastman’s  comment  upon  the 
situation,  that  “the  use  of  subsidiary  holding  companies 
which  characterized  the  transactions  here  reviewed  is  an 

61  On  further  hearing  in  the  Nicholson  case,  it  developed  that  by 
reason  of  varous  transactions  occuring  subsequent  to  the  Commission’s 
decision,  a  break  had  occurred  in  “the  chain  of  interest  between  U.S. 
Freight  and  its  subsidiaries,  on  the  one  hand,  and  the  Overlakes- 
Nicholson  Companies,  on  the  other,”  and  it  was  solely  for  that  rea¬ 
son  that  the  Commisson  on  May  10,  1943  made  a  new  finding  of  no 
control  or  interest  by  Central  in  the  Nicholson  Universal  Steamship 
Company  under  Sections  5(14)  and  1(3)  of  the  Interstate  Commerce 
Act.  See  Interstate  Commerce  Commission’s  decision  of  May  10,  19£S 
in  I.C.C.  docket  No.  28162,  Nicholson  Universal  Steamship  Co.-Owner - 
ship,  255  I.C.C.  605. 

62  It  may  be  noted  that  this  determination  was  made  by  the  In¬ 
terstate  Commerce  Commission  in  the  Nicholson  case,  notwithstanding 
its  attention  was  there  directed  by  Central  to  the  case  of  Hancock 
Truck  Lines,  Inc.,  35  M.C.C.  7  and  to  the  fact  that  in  executing  the 
trust  indenture,  Central  was  following  the  method  approved  by  the 
Commission  in  Interstate  Commerce  Commission  v.  Baltimore  &  O.R. 
Co.,  156  I.C.C.  607  and  Interstate  Commerce  Commission  v.  Balti¬ 
more  &  Ohio  R.  Co.,  183  I.C.C.  165  for  effecting  compliance  with  the 
Clayton  Anti-Trust  Act.  (Central’s  brief,  pp.  19-20)  Clearly  the  Com¬ 
mission’s  approval  in  these  cases  has  no  bearing  on  the  issue  of  power 
to  control.  Furthermore,  the  trust  agreements  in  the  last  two  cases 
cited  were  approved  “upon  the  condition  that  there  be  full  compliance 
with  all  the  terms  and  conditions  by  the  parties  thereto.”  In  other 
words,  the  mere  execution  of  the  agreement  did  not  constitute  com¬ 
pliance.  For  similar  reasons,  the  cases  of  United  States  v.  Reading 
Co.,  273  Fed.  848,  853,  and  Chesapeake  &  Ohio  Railway  Company, 
I.C.C.  Finance  Docket  No.  14692  (June  5,  1945),  cited  by  Universal, 
are  likewise  not  apposite. 


illustration  of  the  manipulation  and  juggling  which  have 
so  often  disgraced  the  use  in  this  country  of  corpora¬ 
tions.”  63 


146  TJNIVERSAL’S  SERVICES  OR  OPERATIONS 

As  appears  from  our  findings,  Universal  is  essentially 
and  fundamentally  a  common-carrier  transportation 
agency64  engaged  in  the  handling  of  railroad  less-than- 
carload  freight.  Its  operations  are  primarily  directed 
toward  the  consolidation  of  less-than-carload  merchandise 
into  carloads,  procuring  their  transportation  in  line-haul 
movement  by  railroads,  and  concentrating  such  movements 
over  direct  and  economical  rail  routes,  primarily  over  the 
lines  of  the  New  York  Central.  Such  railroad  operations 
account  for  the  great  bulk  of  its  revenues.  Prom  the  view¬ 
point  of  employees  used,  Universal’s  main  physical  opera¬ 
tion  is  the  solicitation,  receipt,  storage,  handling  and  de¬ 
livery  of  less-than-carload  traffic  transported  by  rail,  load¬ 
ing  and  unloading  such  traffic  into  and  from  railroad  cars, 
and  the  transfer  thereof  in  transit  from  car  to  car  at 
break-bulk  points.  In  connection  with  the  receipt  and  de¬ 
livery  of  such  less-than-carload  traffic,  Universal  provides 
terminal  pick-up  and  delivery  service  by  motor  truck,  but 
such  service  is  performed  by  local  cartage  companies,  Uni- 

63  Nicholson  Steamship  Co. -Ownership,  supra,  p.  68. 

64  See  Freight  Forwarding  Investigation,  229  I.C.C.  at  pp.  299, 
303,  304;  Acme  Fast  Freight  Inc.  v.  United  States,  30  F.  Supp.  968, 
973,  affirmed  in  309  U.S.  638.  Freight  forwarders  have  been  called 
shippers  in  connection  with  the  regulation  of  the  relationship  between 
them  and  the  railroads  as  to  the  forwarders’  right  to  use  the  rail¬ 
road  carload  rate  (I.C.C.  v.  D.L.  &  W.R.R.,  220  U.S.  235) ;  the  rail¬ 
road’s  non-liability  to  the  real  shipper  for  damages  in  transit  (Great 
Northern  Railway  Co.  v.  O'Connor,  232  U.S.  508) ;  and  the  prohibition 
of  rebates  (Lehigh  Valley  R.R.  Co.  v.  United  State a,  243  U.S.  444). 
It  is  apparent,  however,  that  Universal  is  not  a  shipper  in  any  sub¬ 
stantial  factual  sense  but  is  a  transportation  agency.  It  is  regulated 
as  such  in  the  Freight  Forwarder  Act  of  May  16,  1942,  which  is 
Part  IV  of  the  Interstate  Commerce  Act.  In  this  view,  it  need  not 
be  determined  here  whether  there  is  a  necessary  inconsistency  be¬ 
tween  the  status  of  “shipper”  and  the  performance  of  “transporta¬ 
tion  services”  or  the  performance  of  “services  in  connection  with 
railroad  transportation.”  If  it  were  material,  it  is  clear  no  such  in¬ 
consistency  exists.  See  Interstate  Commerce  Act,  Part  1,  Section  15: 
Interstate  Commerce  Commission  V.  Diffenbaugh,  222  U.S.  242;  Unitea 
States  v.  Baltimore  &  Ohio  R.R.  Co.,  231  U.S.  274,  292-293,  296-297; 
O'Keefe  v.  United  States,  240  U.S.  294,  302. 
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versal  itself  performing  no  trucking  services.  Universal’s 
freight  terminal  stations  are  located  for  the  most  part  in 
•freight  houses  or  other  railroad  facilities  furnished  by 
railroads  and  in  other  cases  on  adjacent  railroad  served 
properties. 

It  is  apparent  from  the  mere  statement  of  Universal’s 
operations  that  they  fall  literally  within  the  language  of 
the  carrier-affiliate  provision  of  Section  1(a)  as  “serv- 
147  ice[s]  .  . .  and  the  . . .  operation  of  . .  .  facilities  in  con¬ 
nection  with  the  transportation  of  . . .  property  by  rail¬ 
road,  or  the  receipt,  delivery  . . .  transfer  in  transit . .  .stor¬ 
age,  or  handling  of  property  transported  by  railroad.”65 
Universal  performs  substantially  those  functions  regularly 
performed  by  a  railroad  affording  collection  and  delivery 
service  in  the  handling  of  its  less-than-carload  traffic.  Its 
operations  are  fundamentally  the  railroad  common-carrier 
transportation  function  of  handling  less-than-carload  mer¬ 
chandise.  Freight  Forwarding  Investigation,  229  I.O.C.  201, 
289,  295.  Indeed,  Universal’s  activities  are  the  sine  qua  non 
of  a  very  considerable  volume  of  less-than-carload  merchan¬ 
dise  now  transported  by  rail.  By  reason  of  Universal’s  ac¬ 
cumulation  of  less-than-carload  merchandise  from  many 
shippers,  consolidating  it  into  carloads  and  concentrating 
the  movements  over  the  most  expeditious  and  economical 
rail  routes,  eliminating  delays  involved  in  transfers  in  tran¬ 
sit,  Universal  has  enabled  the  railroads  and  particularly 
•Central  to  hold,  restore  and  secure  traffic  which  otherwise 
would  be  moving  bv  motor  trucks.  Functionally,  Universal’s 
operations  are  as  closely  related  to  railroad  transportation 
as  the  rail  movement  itself.66  As  Mr.  W.  J.  H.  McEntee, 

65  As  to  solicitation  compare  McCall  v.  California ,  136  U.S.  104, 
at  pp.  108  and  109;  Davis  v.  Farmers  Co-operative  Co.,  262  U.S. 
312,  316. 

66  Section  202.7  of  the  Board’s  Regulations  under  the  Railroad 
Retirement  Act,  20  Code  Fed.  Reg.  856,  made  applicable  by  Section 
301.4  of  the  Board’s  Regulations  under  the  Railroad  Unemployment 
Insurance  Act,  20  Code  Fed.  Reg.  1523,  provides: 

“Service  or  operation  in  connection  with  railroad  trans¬ 
portation -  The  service  rendered  or  the  operation  of  equip¬ 
ment  or  facilities  by  persons  or  companies  owned  of  con¬ 
trolled  by  or  under  common  control  with  a  carrier  is  in  con¬ 
nection  with  the  transportation  of  passengers  or  property  by 
railroad,  or  the  receipt,  delivery,  elevation,  transfer  in  transit, 
refrigeration  or  icing,  storage  or  handling  of  property  trans¬ 
ported  by  railroad,  if  such  service  or  operation  is  reasonably 
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testifying  on  behalf  of  the  Freight  Consolidators  and  For¬ 
warders  Institute,  whose  membership  included  Universal, 
stated:'  “It  is  a  fact  not  generally  appreciated  that  the 
freight  forwarder  is  an  actual  participant  in  the  trans- 
148  portation  service  involved  in  the  movement  of  mer¬ 
chandise  traffic,  with  just  as  much  essential  need  as  the 
turning  of  the  wheels  of  a  truck  or  engine.”  67 

The  economic  relationship  is  no  less  direct.  Obviously, 
the  retention,  restoration  and  acquisition  of  rail  traffic 
through  Universal  has  resulted  in  many  millions  of  dollars 
of  revenues  to  the  railroads.  Even  more  important,  Uni¬ 
versal’s  traffic,  which  gave  the  railroads  more  than  $20,- 
000,000  in  1941,  has  been  far  more  profitable  to  them  than 
their  own  less-than-carload  traffic.  This  is  especially  true 
of  New  York  Central  whose  own  traffic  and  revenue  studies 
have  demonstrated  that  its  average  haul  of  Universal  car¬ 
load  traffic  is  longer  than  that  of  its  own  less-than-carload 
merchandise,  the  average  tons  and  gross  earnings  per  car 
more  than  double  and  the  net  earnings  per  car  and  per 
car-mile  about  three  times  greater.  See  Freight  Forwarding 
Investigation ,  229  I.C.C.  276-277. 

Counsel  for  Universal  contends  that  Section  1(a)  of  the 
Railroad  Unemployment  Insurance  Act  is  limited  in  scope 
to  those  services  which  constitute  “transportation”  as  de¬ 
fined  in  Section  1(3)  of  the  Intel-state  Commerce  Act.  The 
Board  has  consistently  rejected  this  contention,  which,  it 
may  be  noted,  has  also  been  urged  as  a  ground  for  reversal 
of  the  Board  decision  in  the  Duquesne  Warehouse  Company 
case,  now  pending  before  the  United  States  Supreme  Court. 

directly  related,  functionally  or  economically,  to  the  perform¬ 
ance  of  obligations  which  a  company  or  person  or  com¬ 
panies  or  persons  have  undertaken  as  a  common  carrier  by 
railroad,  or  to  the  receipt,  delivery,  elevation,  transfer  in 
transit,  refrigeration  or  icing,  storage,  or  handling  of  prop¬ 
erty  transported  by  railroad.” 

67  Hearings  before  House  Committee  on  Interstate  and  Foreign 
Commerce  on  H.R.  3684  (Freight  Forwarder  Act),  77th  Cong.,  1st 
Sess.,  March  14,  1941,  p.  141.  To  the  same  effect  also  is  the  state¬ 
ment  made  by  T.  P.  Healy,  General  Solicitor  of  Central,  in  his  argu¬ 
ment  before  the  Interstate  Commerce  Commission  in  Freight  For¬ 
warding  Investigaton  (R.  5549-5550)  that  the  forwarder  service  “is 
a  component  part  of  railroad  service  which  can  and  should  be  utilized 
to  the  utmost  by  the  railroads  in  their  efforts  to  meet  the  serious 
situation  which  confronts  them  with  respect  to  this  traffic.” 
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But  even  assuming  that  such  a  contention  could  be  sus¬ 
tained,  Universal  would  nevertheless  be  an  “  employer  ” 
because  it  is  engaged  in  services  which  clearly  fall  within 
the  term  “transportation”  as  defined  in  Section  1(3)  of  the 
Interstate  Commerce  Act.  Universal  loads  and  unloads 
railroad  cars.  Such  loading  and  unloading  of  freight  have 
repeatedly  been  recognized  as  an  essential  part  of  railroad 
transportation,  Baltimore  and  Ohio  Southwestern  Railroad 
Co.  v.  Burtch,  263  U.S.  540,  544;  Atchison,  Topeka  &  Santa 
Fe  Railway  Co.  v.  United  States,  295  U.S.  193, 196;  Loading 
and  Unloading  of  Carload  Freight,  101 I.C.C.  394;  and  have 
been  held  to  constitute  “transportation”  as  defined  in  Sec¬ 
tion  1(3)  of  the  Interstate  Commerce  Act.  Adams  v.  Mills, 
286  U.S.  397 ;  Merchants  Warehouse  Co.  v.  United  States, 
283  U.S.  501;  Eaherman  v.  Pennsylvania  R.  Co.,  234  I.C.C. 
167,  173;  Loading  and  Unloading  of  Carload  Freight,  101 
I.C.C.  394;  McCormick  Warehouse  Co.  v.  Pennsylvania 
149  R.  Co.,  95  I.C.C.  301.  As  stated  in  our  findings,  Uni¬ 
versal  receives,  delivers,  stores  and  handles  property 
transported  by  railroad,  transfers  such  property  from  rail¬ 
road  car  to  railroad  car  at  break  bulk  points,  and  performs 
services  in  connection  therewith.  The  language  as  to  “re¬ 
ceipt,”  “delivery,”  “storage,”  “transfer  in  transit”  and 
“handling”  in  the  Railroad  Unemployment  Insurance  Act 
and  the  Interstate  Commerce  Act  is  identical.  Universal’s 
activities  in  the  receipt,  delivery,  storage,  transfer  in  tran¬ 
sit  and  handling  of  property  transported  by  rail  are  plainly 
within  the  definitions  of  both  Acts.  Likewise,  the  terminal 
collection  and  delivery  service  by  motor  truck  which  Uni¬ 
versal  provides  is  clearly  “transportation”  as  defined  in 
Section  1(3)  of  the  Interstate  Commerce  Aot.  Pick-Up  and 
Delivery  in  Official  Territory,  218  I.C.C.  471,  472,  473; 
American  Trucking  Asso’ns  v.  United  States,  17  F.  Supp. 
655  (1936);  New  York  Dock  Ry.  v.  Pennsylvania  R.  Co., 
62  F.  2d  1010  (1933),  cert.  den.  289  U.S.  750;  Merchants 
Truckmen’s  Bureau  v.  Reardon,  10  F.  Supp.  358,  361 
(1935) ;  Scott  Bros.,  Inc.,  Collection  and  Delivery  Service, 
4  M.C.C.  551, 553,  555;  Central  Trans.  Co.  v.  Terminal  R.R., 
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288  U.S.  469,  473  (1933). 68  Compare  Danciger  v.  Cooley, 
248  U.S.  319,  where  the  court,  in  holding  that  the  collection 
of  the  purchase  price  by  an  individual  on  behalf  of  the 
shipper  before  surrendering  to  the  consignee  a  bill  of  lad¬ 
ing  with  which  to  obtain  a  package  of  liquor  from  the  rail¬ 
road  was  “a  service  in  connection  with  the  transportation” 
of  liquor,  stated  (at  p.  328) :  “Had  the  carrier  done  what 
he  did  all  would  agree  that  the  requisite  connection  was 
present.  As  the  true  test  of  its  presence  is  the  relation  of 
the  collection,  rather  than  the  collector,  to  the  transporta¬ 
tion,  it  would  seem  to  be  equally  present  here.” 

Moreover,  the  operations  of  Universal  beyond  break-bulk 
points  are  substantially  the  same  as  those  of  a  transport 
company,  and  the  Interstate  Commerce  Commission  has 
held  that  the  operations  of  a  railroad  subsidiary  transport 
company  are  subject  to  Part  I  of  the  Interstate  Commerce 
Act.  Freight  Forwarding  Investigation,  229  I.C.C.  at 
pp.  279-280. 

150  But  even  more  fundamentally  the  operations  of  Uni¬ 
versal  as  a  whole  are  closely  similar  to  those  of  the 
Railway  Express  Agency.  See  Freight  Forwarding  Inves¬ 
tigation,  229  I.C.C.  at  p.  211 ;  Acme  Fast  Freight  v.  United 
States,  30  F.  Supp.  968,  973.69  There  can  be  no  question 

fiS  It  is  interesting  to  note  in  this  connection  the  statement  of  a 
large  freight  forwarder: 

“He  [the  forwarder]  solicits,  collects,  sorts,  aggregates,  loads, 
routes,  services,  unloads,  and  delivers  the  freight.  The 
function  which  he  performs,  is  clearly  transportation  as  that 
term  is  defined  in  the  Interstate  Commerce  Act,  i.  e.,  it  is  a 
‘service  in  connection  with  the  receipt,  delivery,  .  .  .  transfer 
in  transit  .  .  .  and  handling  of  property  transported.’  ” 

Brief  for  Acme  Fas^  Freight  Co.,  Inc.,  in  Freight  Forward¬ 
ing  Investigation ,  at  p.  18. 

69  See  Freight  Forwarding  Investigation ,  229  I.C.C.  at  p.  304. 
Commissioner  Eastman  explains  that  situation  as  follows: 

“The  majority  have  found  that  forwarding  companies  are 
not  express  companies  within  the  meaning  of  the  Inter¬ 
state  Commerce  Act,  and  with  this  conclusion  I  agree.  The 
question  is  a  close  one,  for  forwarding  companies  are  cer¬ 
tainly  very  similar  to  express  companies  in  their  operations. 
However,  it  is  possible  to  draw  a  fine  distinction,  and  in  view 
of  the  fact  that  forwarding  companies,  since  express  com¬ 
panies  were  brought  within  the  Act  in  1906,  never  have  been 
treated  as  such  by  the  Commission,  the  doubts  must,  I  feel, 
be  resolved  against  their  present  classification  as  express 
companies.”  ( Freight  Forwarding  Investigation ,  separate 
opinion  of  Commissioner  Eastman,  229  I.C.C.  at  p.  317.) 
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that  the  Railway  Express  Agency,  an  express  company  sub¬ 
ject  to  Part  I  of  the  Interstate  Commerce  Act,  is  engaged 
in  the  performance  of  services  in  connection  with  trans¬ 
portation  by  railroad  within  the  meaning  of  Section  1(3) 
of  the  Interstate  Commerce  Act.  See  discussion  in  Express 
Companies,  1  I.C.C.  349. 

Counsel  for  Universal  urges,  however,  that  the  services 
performed  by  the  Universal  are  not  within  the  definition 
of  “transportation”  in  Section  1(3)  of  the  Interstate  Com¬ 
merce  Act  because  neither  Central  nor  the  other  railroads 
are  under  a  duty  to  shippers  or  consignees  to  perform  such 
services. 

The  fact  is,  of  course,  that  Universal  does  perform  for 
at  least  two  railroads  services  which  those  roads  are  obli¬ 
gated  to  perform  for  their  shippers  and  which  are  covered 
•bv  their  published  tariffs.  Universal  loads  and  unloads 
“carload”  freight  for  Central  at  one  of  its  stations  in  New 
York  and  for  the  Reading  Railroad  at  Philadelphia.  These 
services  are  performed  regularly  and  are  of  a  very  sub¬ 
stantial  nature,  as  demonstrated  by  the  fact  that  more  than 
'234,000,000  pounds  were  loaded  and  unloaded  in  1941  or 
over  20  per  cent  of  the  total  rail  tonnage  loaded  by  Univer¬ 
sal  with  its  own  employees  that  year.  Payment  or  allow¬ 
ances  for  such  services  are  made  by  Central  and  the  Reading 
Railroad  under  Section  15(13)  of  the  Interstate  Commerce 
Act,  and  it  is  clear  that  the  services  for  which  allowances 
are  authorized  under  this  section  are  a  part  of  the  trans¬ 
portation,  as  defined  in  Section  1(3)  of  that  Act,  which  the 
carrier  is  under  an  obligation  to  furnish  to  shippers.  In¬ 
terstate  Commerce  Com.  v.  Differibaugh,  222  U.S.  42,  46-47; 
Union  Pacific  R.R.  Co.  v.  Updike  Grain  Co.,  222  U.S.  215, 
218-219;  United  States  v.  Baltimore  &  Ohio  Railroad 
151  Co.,  231  U.S.  274,  293;  Lehigh  Valley  R.R.  Co.  v.  United 
States,  243,  U.S.  444,  446-447 1  Merchants  Warehouse 
Co.  v.  United  States,  283  U.S.  501,  508-509;  General  Electric 
Co.  v.  New  York  Central  &  E.R.R.  Co.,  14  I.C.C.  237,  242; 
American  Sugar  Refining  Co.  v.  Bela.  L.  &  W.  Ry.  Co.,  200 
Fed.  652,  655-656. 

However,  we  are  unable  to  find,  and  Universal  presents 
no  plausible  warrant  for  the  assertion,  that  the  coverage 
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of  services  under  Section  1(a)  of  the  Railroad  Unemploy¬ 
ment  Insurance  Act  should  have  read  into  it  a  requirement 
that  the  particular  activities  of  the  subsidiary  must  he 
part  of  the  carrier’s  legal  obligations  to  the  public.70  Even 
if  it  were  to  be  assumed  that  Section  1(a)  is  coextensive 
.  with  Section  1(3)  of  the  Interstate  Commerce  Act — 
152  that  is,  with  the  definition  of  “transportation”  con¬ 
tained  in  that  section — it  bv  no  means  follows  that  it 
should  further  be  limited  by  the  extraneous  and  variable 
factors  which  would  determine  whether  the  services  were 
by  statute  or  undertaking  a  part  of  the  parent  carrier’s 
obligations  to  the  public.  Section  1(a)  applies  to  a  kind 
of  operation,  and  is  concerned  with  the  type  of  work  the 
subsidiary  is  doing.  It  is  not  cast  in  terms  of  legal  duty 
or  responsibility,  and  there  is  no  warrant  for  construing  it 
as  if  it  were.  Section  1(3)  itself,  to  which  Section  1(a)  is 
likened,  speaks  solely  as  a  definition.  And  as  a  definition 
it  is  clearly  broad  enough  to  include  the  operations  and 
services  performed  by  Universal. 

70  A  requirement  that  the  services  of  carrier  affiliates  be  part  of 
the  carriers’  obligation  to  the  public  would  necessarily  limit  coverage 
of  such  affiliates  under  the  Railroad  Unemployment  Insurance  Act  to 
cases  in  which  they  act  for  and  on  behalf  of  carriers  as  their  agents. 
But  this  is  clearly  inconsistent  with  the  deliberate  use  by  Congress 
in  the  carrier-affiliate  provision  of  the  words,  “any  company,”  which 
plainly  apply  to  every  company  which  is  carrier  controlled  and  per¬ 
forms  the  described  services,  and  not  merely  those  carrier-controlled 
companies  which  perform  the  described  services  as  agents  for  carriers. 
In  a  parallel  situation,  Danciger  v.  Cooley,  248  U.S.  319,  involving 
the  construction  of  the  language  in  Section  239  of  the  United  States 
Criminal  Code,  c.  321,  35  Stat.  1136,  reading,  “Any  railroad  com¬ 
pany,  express  company,  or  other  common  carrier,  or  any  other  person 
who,  in  connection  with  the  transportation  of  any  .  .  .  intoxicating 
liquor  .  .  .  from  one  State  .  .  .  into  any  other  State,  .  .  .  shall  collect 
the  purchase  price  .  .  .  shall  be  fined,”  the  court  stated  (pp.  326-327) : 

“The  words  ‘any  railroad  company,  express  company,  or 
other  common  carrier/  comprehend  all  public  carriers;  and 
the  words  ‘or  any  other  person*  are  equally  broad.  When 
combined  they  perfectly  express  a  purpose  to  include  all 
common  carriers  and  all  persons  ...  To  hold  that  the  words 
‘or  any  other  person*  have  the  same  meaning  as  if  they  were 
‘or  any  agent  of  a  common  carrier’  would  be  not  merely  to 
depart  from  the  primary  rule  that  words  are  to  be  taken  in 
their  ordinary  sense,  but  to  narrow  the  operation  of  the 
statute  to  an  extent  that  would  seriously  imperil  the  accom¬ 
plishment  of  its  purpose  ...  if  the  statute  were  made  ap¬ 
plicable  only  to  carriers  and  their  agents,  it  could  be  evaded 
so  readily  by  having  other  collectors  that  it  would  accom¬ 
plish  nothing  .  .  .  Doubtless  all  this  was  in  mind  when  the 
statute  was  drafted  and  accounts  for  its  comprehensive 
terms.” 
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That  the  definition  of  “transportation’’  in  Section  1(3) 
of  the  Interstate  Commerce  Act  is  flexible  and  includes  not 
only  the  ordinary  common  carrier  obligations  of  a  rail 
carrier,  but  also  operations  and  services  which  the  carrier 
may  choose,  though  not  required,  to  perform,  is  settled. 
American  Warehousemens  Association  v.  Inland  Water¬ 
ways  Corporation ,  188 I.C.C.  13, 15 ;  Berg  Industrial  Alcohol 
Go.  v.  Reading  Co.,  142  I.C.C.  161.  It  is  readily  apparent 
that  a  construction  of  Section  1(a)  which  would  make  it 
coextensive  with  Section  1(3)  of  the  Interstate  Commerce 
Act  and  endow  it  with  the  variability  of  application  which 
characterizes  Section  1(3),  would  run  counter  to  the  neces¬ 
sity  for  ascertaining  and  identifying  the  content  of  Section 
1(a)  with  the  concreteness  and  precision  which  a  system  of 
insurance  necessarily  requires.  See  Annual  Report  of  the 
Railroad  Retirement  Board  (1938)  134.  If  the  coverage 
under  the  Railroad  Unemployment  Insurance  Act  of  opera¬ 
tions  performed  by  a  carrier  affiliate  were  made  to  depend 
upon  the  current  existence  or  non-existence  of  an  under¬ 
taking  by  the  parent  to  perform  such  service,  an  indi¬ 
vidual’s  coverage  under  the  Act  would  fluctuate  with  each 
change  which  the  parent  carrier  might  choose  to  effect  in 
its  undertakings,  a  result  which  would  necessarily  hamper 
the  effective  administration  of  the  railroad  unemployment 
insurance  system. 

The  language  of  Part  IV  of  the  Interstate  Commerce  Act 
(the  Freight  Forwarder  Act  of  May  16,  1942)  provides 
clear  confirmation  o«f  our  view  that  the  services  covered  bv 
the  carrier-affiliate  provision  of  Section  1(a)  of  the  Rail¬ 
road  Unemployment  Insurance  Act  are  not  restricted  to 
those  services  which  are  a  part  of  the  carrier’s  undertaking 
to  the  public.  Section  402(a)(7)  of  that  part  defines  the 
term  “service  subject  to  this  part”  as  “any  or  all  of  the 
service  in  connection  with  the  transportation  in  interstate 
commerce  which  any  person  undertakes  to  perform  or  pro¬ 
vide  as  a  freight  forwarder  ...”  Inasmuch  as  the  “trans¬ 
portation”  which  the  Act  has  reference  to  is  transportation 
by  railroad,  by  water,  or  by  motor  truck,  it  must  be  obvious 
that  the  phrase  ‘ 1  service  in  connection  with  . . .  transporta¬ 
tion,”  which  is  descriptive  of  all  the  freight  forwarder’s 
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activities,  must  at  least  be  descriptive  of  his  activities  in 
connection  with  railroad  transportation.  Yet,  by  and 
153  large,  the  services  of  freight  forwarders  as  such  are 
not  services  which  are  a  part  of  the  railroad  carrier’s 
undertaking  to  the  public.  It  must  therefore  be  concluded 
that  where  the  phrase  “service  in  connection  with  the 
transportation  ...  by  railroad”  is  not  used  in  legislation, 
such  as  the  Interstate  Commerce  Act  (Sections  1(5),  6(7) 
and  15(13)),  the  context  of  which  shows  plainly  that  the 
phrase  is  restricted  to  “transportation”  which  a  carrier 
is  obligated  to  furnish  to  shippers,  such  phrase  should  be 
given  its  ordinary  meaning  and  should  be  construed  to 
include,  in  addition  to  such  transportation,”  services  which 
are  connected  with  and  related  to  railroad  transportation. 
Utah  Copper  Compcmy  v.  Railroad  Retirement  Board ,  129 
F.  2d  358,  Certiorari  denied,  87  L.  Ed.  172  ;71  Railroad 

71  In  the  Utah  Copper  Company  case,  which  was  decided  on  Au¬ 
gust  11,  1942,  the  Circuit  Court  of  Appeals  for  the  Tenth  Circuit 
sustained  the  determination  of  the  Railroad  Retirement  Board,  in  its 
Jurisdictional  Docket  No.  5,  that  a  carrier-affiliate  copper  company 
was  an  “employer”  pro  tanto,  by  virtue  of  its  operation  of  shops  for 
repair  of  the  railroad's  equipment.  The  court  held  that  the  work 
done  by  the  individuals  in  the  operation  of  such  shops  was  “connected 
with  transportation”  of  passengers  and  property  by  railroad,  although 
such  work  did  not  constitute  railroad  transportation  or  transportation 
as  defined  in  Section  1(3)  of  the  Interstate  Commerce  Act. 

In  the  case  of  Marion  H.  Alien  V.  Ocean  Steamship  Company  of 
Savannah,  123  F.  2d  469  (C.C.A.  5th,  Nov.  1941),  a  proceeding  under 
the  Carriers  Taxing  Act,  it  was  held  that  the  Ocean  Steamship  Com¬ 
pany  is  not  an  “employer”  within  the  meaning  of  that  Act  on  the 
ground  that  it  is  a  carrier  by  water  and  not  by  rail  and  that  it  is  a 
part  not  of  the  railroad  but  of  the  maritime  industry.  As  the  Board 
was  informed  by  the  Solicitor  General  of  the  United  States,  the  Gov¬ 
ernment  has  failed  to  seek  certiorari  in  this  case  not  because  of  any 
concurrence  on  its  part  in  the  decision  of  the  case  but  because  the 
peculiar  facts  in  the  record  before  the  Circuit  Court  made  it  doubt¬ 
ful  that  a  decision  by  the  Supreme  Court  would  materially  affect  the 
coverage  situation  and,  therefore,  in  the  Solicitor’s  opinion,  the  case 
was  not  of  sufficient  importance  to  justify  a  petition  for  writ  of  cer¬ 
tiorari.  To  the  extent  that  the  opinion  in  the  Ocean  Steamship  Com¬ 
pany  case  may  be  considered  to  conflict  with  the  established  inter¬ 
pretation  of  the  carrier-affiliate  coverage  provision  as  that  interpreta¬ 
tion  is  applied  to  other  carrier  affiliates,  the  Board  has  been  constrained 
not  to  consider  the  opinion  as  a  controlling  precedent  but  rather  has 
continued  to  apply  such  interpretation  as  affirmed  in  the  subsequent 
judicial  pronouncement  in  the  Utah  Copper  Company  case,  in  which 
case  certiorari  has  been  denied  by  the  Supreme  Court,  and  in  Railroad 
Retirement  Board  v.  Duquesne  Warehouse  Co.,  149  F.  2d  507.  This  is 
likewise  true  of  the  cases  of  Duquesne  Warehouse  Co.  v.  Railroad 
Retirement  Board,  148  F.  2d  473,  certiorari  granted  June  11,  1945,  and 
Baltimore  Steam  Packet  Co.  v.  Magruder,  114  F.  2d  130. 
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154  Retirement  Board  v.  Duquesne  Warehouse  Company, 

149  F.  2d  507,  certiorari  granted  Jnne  11,  1945;  Des¬ 
patch  Shops,  Inc.  v.  Railroad  Retirement  Board,  60  F.  Snpp. 
106  (S.D.N.Y.) ;  Despatch  Shops,  Inc  v.  Railroad  Retire¬ 
ment  Board,  D.C.  Dist.  of  Col.,  Civil  No.  24451,  decided 
March  1945;  California  v.  United  States,  46  F.  Snpp.  474, 
affirmed  320  U.S.  577.  In  the  latter  case,  where  the  similar 
phrase,  “in  connection  with  a  common  carrier  by  water,’ ’ 
was  construed,  the  court  stated  (p.  478) :  “It  is  inadmis¬ 
sible  to  suppose  that  this  phrase  limits  the  definition  of 
‘other  persons’  [that  is,  any  person,  other  than  a  carrier 
by  water,  carrying  on  the  business  of  forwarding  or  fur¬ 
nishing  wharfage,  dock,  warehouse  or  other  terminal  facili¬ 
ties  in  connection  with  a  common  carrier  by  water]  to 
those  whose  operations  form  part  of  the  act  of  water  trans¬ 
portation  for  the  result  would  follow  that  no  persons  are 
affected  other  than  common  carriers.”  It  may  likewise  be 
said  that  if  the  carrier-affiliate  provision  of  Section  1(a) 
of  the  Railroad  Unemployment  Insurance  Act  were  held  to 
apply  only  to  railroad  subsidiaries  performing  a  part  of 
the  railroad’s  “transportation”  as  defined  in  Section  1(3) 
of  the  Interstate  Commerce  Act,  the  result  would  follow 
that  few,  if  any,  companies  are  affected  other  than  carriers 
by  railroad  subject  to  Part  I  of  the  Interstate  Commerce 
Act,  for  in  such  case  the  carrier  affiliate  would  almost  in¬ 
variably  itself  be  a  carrier  by  railroad  subject  to  Part  I 
of  the  Interstate  Commerce  Act  in  view  of  the  decisions 
of  the  United  States  Supreme  Court  in  Union  Stock  Yard 
Co.  v.  United  States,  308  U.S.  213  and  United  States  v. 
Brooklyn  Eastern  District  Terminal,  249  U.S.  296.  (See 
also  Washington  University  v.  United  States,  61  F.  Snpp. 
398  and  concurring  opinion  of  Chairman  Eastman  in  Ore 
Dock  Foreman  and  Laborers — Railway  Labor  Act,  246 

I.C.C.  703.72 

155  Universal  is  perhaps  the  clearest  illustration  of  a 

carrier-affiliate  performing  services  which  are  inti- 

72  In  Lehigh  Valley  RJl.  Co.  v.  United  States,  243  U.S.  444,  the 
court  expressly  recognized  that  services  rendered  by  a  forwarder  to  a 
railroad  in  maintaining  offices,  advertising  the  railroad,  and  soliciting 
traffic  over  it  were  “in  a  practical  sense  ‘connected  with  such  trans¬ 
portation.’  ”  (pp.  446-447)  The  cases,  however,  arose  under  Section 
15(13)  of  the  Interstate  Commerce  Act,  which  provides  that  “if  the 
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mately  related  to  railroad  transportation.  Universal’s  op¬ 
erations  are  in  reality  Central’s  operations,  for  Universal 
is  the  instrumentality  through  which  Central  handles  its 
less-than-carload  business.  It  is  part  and  parcel  of  Cen¬ 
tral’s  railroad  transportation  system.  As  the  Interstate 
Commerce  Commission  stated  in  Freight  Forwarding  In¬ 
vestigation,  229  I.C.C.  at  pp.  293,  297:  “There  can  be  no 
doubt  but  that  the  object  of  the  New  York  Central  in 
acquiring  stock  control  of  the  Universal  was  to  use  the 
latter  to  serve  the  purposes  of  the  former  as  a  freight 
forwarder,  and  this  record  is  convincing  that  that  purpose 
had  been  and  is  being  carried  out  to  the  point  where  the 
Universal  must  be  regarded  as  a  mere  instrumentality  or 
department  of  the  New  York  Central ...  for  the  consolida¬ 
tion  of  less-than-carload  shipments  into  carloads.”  It 
could  not  have  been  the  Congressional  purpose  to  include 
within  the  Act’s  coverage  the  railroad  function  of  handling 
less-than-carload  freight  when  performed  by  Central  di¬ 
rectly  but  to  exclude  it  when  performed  by  Central  indi¬ 
rectly  through  a  subsidiary.  To  hold  otherwise  would  in 
effect  permit  carriers  generally,  through  the  organization 
of  separate  corporations,  to  exempt  from  the  coverage  of 
the  Act  such  regular  railroad  operations  or  services  as  in 
their  judgment  might  seem  expedient.  Cf.  So  Pac.  Ter¬ 
minal  Co.  v.  Int.  Comm.  Comm.,  219  U.S.  498,  522;  Danciger 
v.  Cooley,  248  U.S.  319,  327.  In  this  connection,  the  testi- 


owner  of  property  transported  .  .  .  directly  or  indirectly  renders  any 
service  connected  with  such  transportation  .  .  .  the  charge  and  allow¬ 
ances  therefor  shall  be  no  more  than  is  just  and  reasonable  .  .  .”  This 
section  was  designed  simply  to  permit  a  shipper  to  receive  an  allowance 
from  a  carrier  for  the  performance  of  part  of  a  carrier’s  transporta¬ 
tion  service.  From  its  context,  therefore,  it  obviously  can  relate  only 
to  services  which  are  a  part  of  the  actual  transportation  that  a  carrier 
is  obligated  to  furnish  and  are  susceptible  of  a  charge  or  allowance. 
Accordingly,  despite  its  recognition  given  to  the  ordinary  meaning  of 
the  term  “connected,”  the  court  was  constrained  to  hold  that  the  serv¬ 
ices  are  not  covered  by  the  statute.  Certain  other  provisions  of  the 
Interstate  Commerce  Act  which  contain  a  similar  phrase  are,  from 
their  context,  applicable  only  to  services  which  the  railroad  is  obligated 
under  its  tariffs  to  furnish  and  for  which  a  shipper  may  be  charged. 
See,  for  example,  Section  1(5)  which  requires  that  charges  for  services 
“in  the  transportation  of  passengers  or  property  ...  or  in  connection 
.therewith”  be  just  and  reasonable;  and  Section  6(7)  which  forbids  de¬ 
partures  from  the  published  tariff  rates  “for  such  transportation  of 
passengers  or  property,  or  for  any  services  in  connection  therewith.” 
All  these  sections  of  the  Interstate  Commerce  Act  relate  to  railroads 
and  the  obligations  of  railroads,  not  to  their  subsidiaries. 
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mony  of  Walter  S.  Franklin,  Vice  President  in  Charge  of 
Traffic,  Pennsylvania  Railroad  Company,  before  the  House 
Committee  on  Interstate  and  Foreign  Commerce  with 
respect  to  H.R.  36S4  (.the  Freight  Forwarder  Act)  is 
revealing : 

“If  the  railroads  were  granted  the  right  to  enter 
into  this  [forwarder]  service  they  would  do  exactly 
what  the  forwarders  are  now  doing .  .  .  They  might,  if 
!  they  saw  fit  to  do  so,  and  probably  would,  form  a 
subsidiary  company  which  would  carry  on  that  work 
.  .  .  during  the  time  it  has  been  against  the  law  for 
the  railroads  to  enter  into  this  service  directly  —  at 
156  least  that  is  the  position  our  attorneys  have  taken — 
i  we  have  refrained  from  organizing  a  company  and 
i  going  into  this  service.”  Hearings,  77th  Congress,  1st 
Session,  March  1941,  p.  406. 73 

i  Upon  consideration  of  all  cases  and  arguments  submitted, 
it  is  found  on  the  facts  of  this  case  that  the  operations  and 
services  performed  by  Universal  are  performed  in  connec¬ 
tion  with  the  transportation  of  property  by  railroad  and 
the  receipt,  delivery,  transfer  in  transit,  storage  and  han¬ 
dling  of  property  transported  by  railroad  within  the  mean¬ 
ing  of  Section  1(a)  of  the  Railroad  Unemployment  Insur¬ 
ance  Act.  It  may  be  noted  that  the  Bureau  of  Internal 
Revenue  has  made  an  identical  finding  under  the  Carriers 
Taxing  Act  of  1937  (letter  dated  February  19,  1942  from 
Norman  D.  Cann,  Acting  Commissioner  of  Internal  Rev- 

73  There  has  not  been  overlooked  the  fact  that,  as  originally  in¬ 
troduced,  H.R.  8651  (which  became  the  Railroad  Retirement  Act  of 
1935)  and  its  companion  bill,  S.  3151,  defined  the  term  “carrier”  as 
“any  express  company,  sleeping-car  company,  freight  forwarding  com¬ 
pany  ...  or  carrier  by  railroad,  subject  to  the  interstate  Commerce 
Act,  and  any  company  which  may  be  directly  or  indirectly  owned  or 
controlled  by  or  under  common  control  with  any  such  carrier  by  rail¬ 
road  and  which  .  .  .  performs  any  service  ...  in  connection  with  .  .  . 
transportation  ...  by  railroad  (etc.),”  and  that  the  express  reference 
to  freight  forwarding  companies  was  eliminated  in  the  final  enactment 
of  H.R.  8651.  However,  such  elimination  was  only  natural  since  freight 
forwarders  had  never  been  considered  subject  to  the  Interstate  Com¬ 
merce  Act  and  their  inclusion  as  such  would  therefore  have  proved 
futile.  See  House  and  Senate  Hearings  on  H.R.  8651,  74th  Cong.,  1st 
Sess.,  p.  95,  and  S.  3151,  74th  Cong.,  1st  Sess.,  p.  150,  respectively.  No 
reference  was  made  anywhere  in  the  hearings  to  the  exemption  of 
freight  forwarders  from  coverage  as  carrier  affiliates,  nor  is  there  any 
basis  in  reason  for  discriminating  between  them  and  other  carrier 
affiliates  performing  services  in  connection  with  railroad  transportation. 
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enne  to  McHale,  Arthur  and  Myers).  Since  Universal  has 
also  been  controlled  by  and  under  common  control  with 
Central,  it  is  concluded  that  Universal  is  and  has  been  an 
“employer”  within  the  meaning  of  the  Railroad  Unemploy¬ 
ment  Insurance  Act. 

(Signed)  Murray  W.  Latimer 
(Signed)  J.  G.  Luhrsen 

Dated  October  26,  1945 

Thereafter,  on  the  15th  day  of  November,  1945,  F.  C. 
Squire,  a  member  of  the  Railroad  Retirement  Board, 
filed  with  the  Board  his  Dissenting  Opinion  in  said  pro¬ 
ceeding,  as  follows : 


157  DISSENTING  OPINION  OF  F.  C.  SQUIRE 


I  cannot  agree  with  the  determination  of  the  major¬ 
ity  that  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.  is  and  has  been  an  “employer”  under  the  Rail¬ 
road  Unemployment  Insurance  Act  since  August  28,  1935. 
As  I  view  the  record,  it  is  not  now  nor  has  it  ever  been 
an  “employer”  under  such  Act.  The  majority  decision  is 
based  upon  factual  conclusions  that  the  company  is  con¬ 
trolled  by  New  York  Central  Railroad  and  that  it  performs 
services  in  connection  with  the  transportation  of  property 
by  railroad  as  defined  in  such  Act,  and  that  this  situation 
has  existed  since  August  28,  1935.  I  am  convinced  that 
neither  of  such  conclusions  is  justified  by  the  record. 

The  purpose  of  the  Railroad  Unemployment  Insurance 
Act  is  to  create  an  unemployment  insurance  system  for 
railroad  employees  separate  and  apart  from  the  unemploy¬ 
ment  insurance  system  which  has  been  created  for  em¬ 
ployees  under  the  general  Social  Security  Acts.  It  would 
have  been  a  simple  matter  to  restrict  the  application  of 
the  Act  to  such  employees  as  are  actually  employed  by  the 
railroads,  but  if  this  had  been  done,  the  result  would  have 
been  to  exclude  employees  who,  from  a  practical  stand¬ 
point,  are  indirectly  employees  of  the  railroad  through  the 


medium  of  a  subsidiary  or  affiliated  corporation  whose 
relationship  to  the  railroad  company  is  equivalent  to  that 
of  a  department  of  the  company  in  the  conduct  of  the 
latter’s  transportation  business,  but  operating  as  a  separ¬ 
ate  corporate  entity.  It  was  in  order  to  prevent  such  in¬ 
equitable  situations  that  Congress  provided  that  if  a  com¬ 
pany  is  owned  or  controlled  by  a  railroad  carrier,  and 
performs  services  in  connection  with  the  transportation  of 
persons  or  property  by  railroad,  it  is  to  be  regarded 
158  as  an  “employer”  under  the  Act,  thereby  assuring  to 
its  employees  the  same  rights  and  privileges  which 
they  would  have  if  such  company  were  merely  a  depart¬ 
ment  of  the  railroad  company.  The  inclusion  of  the  em¬ 
ployees  of  such  a  company,  not  itself  a  railroad  carrier, 
created  an  exception  to  the  unemployment  statutes  relating 
to  employers  and  employees  generally,  and  it  follows  that 
unless  such  a  company  meets  all  of  the  conditions  required 
to  take  it  out  of  the  general  unemployment  statutes,  the 
Railroad  Unemployment  Insurance  Act  will  not  apply  to 
it  or  its  employees.  Consequently,  the  burden  is  upon  those 
who  claim  that  it  and  its  employees  are  within  such  provi¬ 
sions,  to  show  that  it  fully  meets  the  requirements. 

The  first  requirement  is  that  it  must  be  a  company 
“which  is  directly  or  indirectly  owned  or  controlled  by 
one  or  more  such  carriers  or  under  common  control  there¬ 
with.”  In  this  proceeding  the  majority  of  the  Board  has 
reached  the  factual  conclusion  that  Universal  is  controlled 
by  New  York  Central  Railroad,  and  is  and  has  been  so 
controlled  during  the  period  beginning  August  28,  1935,  to 
the  present  time.  Such  conclusion  is  based  upon  a  bene¬ 
ficial  interest  which  New  York  Central  has  in  approxi¬ 
mately  148,000  shares  of  United  States  Freight  stock,  such 
shares  constituting  49%  percent  of  the  entire  number  of 
outstanding  shares  of  such  Freight  Company.  This  bene¬ 
ficial  interest  in  such  shares  of  stock,  in  the  opinion  of  the 
majority,  creates  in  New  York  Central  the  power  to  exer¬ 
cise  control  over  the  policies  and  affairs  of  Universal,  and 
is  sufficient  to  meet  the  requirement  of  the  definition. 

However,  the  definition  uses  the  language  “which  is  *  *  * 
controlled”  by  the  rail  carrier,  and  such  language,  when 
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given  its  plain,  ordinary  meaning,  unquestionably  refers 
to  an  existing  control  which  is  actually  exercised.  There 
is  nothing  in  the  definition  which  indicates  an  intention  to 
include  the  power  to  exercise  control,  and  I  do  not  believe 
that  the  Railroad  Retirement  Board  has  the  power  to 
enlarge  the  meaning  of  the  quoted  words  and  to  read  into 
such  language  a  coverage  beyond  its  plain,  ordinary  mean¬ 
ing.  Had  Congress  intended  to  include  the  power  to  exer¬ 
cise  control,  it  could  have  done  so  by  adding  an  express 
provision  to  that  effect.  This  has  been  done  is  a  number 
of  Congressional  enactments,  and  the  absence  of  such  pro¬ 
vision  in  the  definition  section  of  the  Railroad  Unemploy¬ 
ment  Insurance  Act  leads  to  the  conclusion  that  the  power 
to  exercise  control  was  nut  intended  to  be  regarded  as  con¬ 
trol.  This  conclusion  is  strengthened  by  a  consideration 
of  the  objects  and  purposes  of  the  Act,  in  comparison  with 
the  objects  and  purposes  of  Congressional  statutes  in  which 
the  power  to  exercise  control  is  expressly  included.  It  will 
be  found  that  the  statutes  containing  such  provision  usually 
relate  to  matters  involving  the  question  as  to  whether  the 
resulting  corporate  relationship  or  structure  is  in  the  public 
interest.  This  is  radically  different  from  a  question  of 
employee  status  under  social  security  laws.  It  would  be 
difficult  to  see  any  valid  reason  for  including  employees 
159  under  the  Railroad  Unemployment  Insurance  Act 
merely  because  a  block  of  stock  of  the  company  which 
employs  them  is  owned  by  a  railroad. 

But  even  if  the  control  referred  to  in  the  definition  were 
construed  to  include  the  power  to  exercise  control,  the  facts 
in  this  proceeding  still  would  fail  to  bring  Universal  within 
such  language. 

So  far  as  control  is  concerned,  the  only  value  of  shares 
of  stock  is  in  the  voting  powers  which  attach  to  them.  The 
record  in  this  case  shows  that  neither  New  York  Central 
nor  any  of  its  subsidiaries  has  ever  had  the  right  or  power 
to  vote  the  148,000  shares  of  United  States  Freight  stock. 
From  1930  to  1932  the  voting  rights  were  in  the  L.C.L. 
Corporation.  From  1932  to  June  15,  1939,  they  were  in  the 
Linden  Securities  Corporation.  Since  June  15,  1939,  the 
voting  rights  have  been  vested  exclusively  in  Mr.  Meyer, 
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the  Trustee.  The  record  conclusively  shows  that  the  reason 
for  the  purchase  of  the  148,000  shares  of  stock  was  not  to 
secure  control  over  United  States  Freight  or  Universal, 
but  to  prevent  a  competitor  from  acquiring  control  and 
the  power  to  divert  from  New  York  Central  the  patronage 
which  it  had  obtained.  The  arrangement  between  L.C.L. 
Corporation  and  Merchant  Despatch  definitely  shows  that 
Merchants  Despatch  did  not  want  the  voting  rights  or  the 
power  to  control  and  that  the  purpose  of  the  plan  was  to 
divorce  the  rights  and  power  from  the  beneficial  interest 
it  acquired.  The  reason  for  this  was  its  desire  to  avoid  a 
violation  of  the  Panama  Canal  Act  which  prohibits  any 
railroad  company  from  owning,  leasing,  operating,  con¬ 
trolling  or  having  “any  interest  whatsoever”  in  any  water 
carrier  operated  through  the  Panama  Canal  or  elsewhere 
and  with  which  such  railroad  company  competes  or  may 
compete  for  traffic.  Whether  the  arrangement  was  success¬ 
ful  in  avoiding  such  violation  is  not  involved  in  this  pro¬ 
ceeding.  And  even  though  it  may  be  contended  that  a 
violation  of  the  Panama  Canal  Act  resulted  from  the  stock 
purchase,  this  would  not  necessarily  show  that  control  or 
the  power  to  control  was  acquired  since  that  Act  prohibits 
a  railroad  company  from  having  “any  interest  whatso¬ 
ever”  in  a  water  carrier  with  which  it  competes  for  traffic. 

But  however  that  may  be,  the  result  was  to  prevent  Mer¬ 
chants  Despatch,  Securities  Corporation  and  New  York 
Central  from  voting  the  stock  and  also  prevented  the  use 
of  such  stock  by  a  competitor  of  New  York  Central  for 
the  purpose  of  acquiring  control  of  United  States  Freight 
and  diverting  to  itself  by  such  means  the  Universal  rail 
business  which  New  York  Central  had  acquired.  This  same 
situation  continued  after  the  substitution  of  Linden  Secu¬ 
rities  Corporation  for  L.C.L.  Corporation. 

i  When  the  Interstate  Commerce  Commission  stated  in  its 
findings  in  the  Freight  Forwarding  Investigation  that  not¬ 
withstanding  such  arrangement,  New  York  Central  never¬ 
theless  controlled  Universal,  the  parties,  without  admitting 
the  correctness  of  such  conclusion,  adopted  the  plan 
160  for  the  trusteeing  of  such  stock  and  expressly  provided 
in  the  Trust  Agreement  that  the  Trustee  should  have 
the  full  power  to  vote  the  stock  for  the  best  interests  of 
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United  States  Freight  and  Universal  and  free  of  any  sug¬ 
gestion  or  influence  of  any  kind  on  the  part  of  Linden  or 
any  of  the  companies  of  the  New  York  Central  group  or, 
any  of  the  officers  or  directors  of  any  such  companies. 
This  consistent  purpose  on  the  part  of  New  York  Central 
and  its  subsidiary  companies  to  prevent  the  use  of  the 
voting  powers  under  the  stock  in  its  interest,  conclusively 
contradicts  the  idea  that  New  York  Central  acquired  or 
intended  to  acquire  the  power  to  exercise  control  over 
United  States  Freight  or  Universal. 

Reference  is  made  in  the  majority  opinion  to  the  fact 
that  New  York  Central  furnishes  Universal  with  far  more 
rail  transportation  service  than  does  any  other  railroad, 
but  when  it  is  recalled  that  this  situation  had  existed  for 
many  years  before  the  stock  purchase  arrangement  was 
even  thought  of,  that  it  had  existed  in  the  case  of  the 
predecessor  companies  whose  business  was  taken  over  by 
Universal,  and  that  it  resulted  from  the  service  furnished 
such  companies  and  Universal,  such  argument  loses  its 
force.  In  addition  to  this,  the  evidence  shows  that  the 
official  classification  territory  is  the  greatest  source  of  less- 
than-carload  business  in  the  entire  country  and  that  the 
predecessor  companies  and  Universal  itself  in  the  begin¬ 
ning  of  its  operations,  confined  their  forwarder  activities 
to  that  territory.  Also  it  must  be  remembered  that  the 
success  of  a  freight  forwarder  depends  upon  its  ability  to 
consolidate  less-than-carload  shipments  into  carload  ship¬ 
ments  and  that  this  cannot  be  accomplished  successfully  if 
the  forwarder  distributes  its  business  among  all  of  the 
carriers  available  instead  of  concentrating  it  to  the  extent 
possible  over  the  lines  of  a  selected  carrier.  Nor  is  it  eco¬ 
nomically  sound  for  a  forwarding  company  to  maintain  a 
warehouse  and  freight  office  on  the  line  of  every  railroad 
carrier  in  each  terminal  city. 

It  is  also  suggested  in  the  majority  opinion  that  the 
creation  of  the  trust  on  June  15, 1939,  resulted  in  no  change 
of  Freight  Company  or  Universal  directors  and  that,  there¬ 
fore,  it  failed  to  terminate  the  control  which,  it  is  assumed, 
previously  existed.  The  fact  is  that  the  same  Board  of 
Directors,  except  for  minor  changes  resulting  from  deaths 
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and  resignations,  lias  not  changed  from  the  time  United 
States  Freight  and  Universal  were  organized  in  1925  to 
the  present  time,  with  the  exception  of  certain  directors 
demanded  by  Mr.  Hoops  of  L.C.L.  Corporation  during  the 
years  1930  to  1932.  There  is  no  evidence  that  any  director 
0?  officer  of  either  United  States  Freight  or  Universal  was 
ever  selected  at  the  request  or  suggestion  of  New  York 
Central  or  any  of  its  subsidiaries,  or  that  at  any  time 
from  1925  to  the  present,  any  director  ever  sought  to  do 
other  than  promote  the  best  interests  and  welfare  of  United 
States  Freight  and  Universal  without  regard  to  New  York 
Central.  Consequently,  there  was  no  reason  why  the  trus¬ 
teeship  of  June  15,  1939  should  result  in  a  change  in  the 
personnel  of  the  Board  of  Directors. 

161  In  order  to  support  the  conclusion  that  the  stock 
interest  constitutes  control  of  Universal  by  New  York 
Central,  certain  incidents  occurring  in  the  business  rela¬ 
tions  between  them  have  ben  emphasized.  Such  incidents 
ordinarily  would  be  regarded  as  merely  normal  occurrences 
growing  out  of  the  business  relations  between  the  two  com¬ 
panies.  It  is  not  unusual  for  two  companies  having  exten¬ 
sive  business  dealings  with  each  other  to  offer  or  seek  ad¬ 
vice  in  connection  with  their  business  problems,  and  the 
fact  that  this  occurs  does  not  make  either  of  such  companies 
subservient  to,  or  under  the  control  of,  the  other.  I  attach 
no  importance  to  such  incidents.  But  in  addition  to  what  I 
have  said,  it  will  be  noted  that  all  of  the  incidents  mentioned 
occurred  prior  to  the  Freight  Forwarding  Investigation, 
and  that  although  the  hearing  before  the  Examiner  occur¬ 
red  three  years  after  the  execution  of  the  Trust  Agreement 
and  some  five  or  six  years  after  the  last  of  such  incidents 
occurred,  no  evidence  was  offered  of  any  similar  occur¬ 
rences  after  June  15, 1939,  when  the  Trust  Agreement  was 
executed. 

The  majority  opinion  stresses  the  fact  that  under  the 
contract  of  February  1,  1930,  existing  between  L.C.L.  Cor¬ 
poration  and  Merchants  Despatch,  the  latter  had  the  op¬ 
tion  to  take  over  into  its  own  name  the  stock  purchased  by 
L.C.L.  Corporation,  by  merely  cancelling  the  indebtedness 
due  it  from  L.C.L.  Corporation  for  the  money  advanced 
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for  its  purchase,  and  that  when  Securities  Corporation  of 
New  York  Central  Railroad  was  substituted  for  Merchants 
Despatch  in  such  contract,  the  option  continued  in  effect. 
The  majority  opinion  reasons  from  this  that  Merchants 
Despatch  and  Securities  Corporation,  both  wholly  owned 
subsidiaries  of  New  York  Central  Railroad,  had  the  power 
at  all  times  up  to  the  execution  of  the  Trust  Agreement  on 
June  15,  1939,  to  acquire  the  purchased  stock  and  vote  it 
at  the  annual  meetings  of  United  States  Freight,  and  that 
if  this  had  been  done,  the  shares  of  stock  would  have  been 
sufficient  to  elect  a  Board  of  Directors  subservient  to  the 
wishes  of  New  York  Central. 

Again,  such  opinion  calls  attention  to  the  provisions  of 
the  Trust  Agreement  under  which  the  trust  might  be  ter¬ 
minated,  in  which  event  it  is  reasoned,  the  Trustee  would 
lose  the  exclusive  right  to  vote  the  shares  of  stock  for  the 
best  interest  and  welfare  of  United  States  Freight  and 
free  of  any  influence  or  suggestion  on  the  part  of  New 
York  Central,  its  officers  and  directors,  and  the  stock  would 
be  transferred  to  New  York  Central,  which  could  then 
vote  it  for  its  own  selfish  purposes. 

The  fallacy  of  the  reasoning,  so  far  as  the  option  in  the 
agreement  of  February  1,  1930,  is  concerned,  lies  in  the 
fact  that  the  option  was  never  exercised  and,  according 
to  the  evidence  given  at  the  hearing,  there  was  no  intention 
ever  to  exercise  it.  When  the  Trust  Agreement  was  exe¬ 
cuted  on  June  15,  1939,  this  option  terminated,  and  since 
that  time  the  exclusive  voting  power  under  the  stock 
162  has  been  vested  in  the  Trustee,  in  accordance  with  the 
terms  of  such  Agreement.  There  is  not  the  slightest 
suggestion  that  Mr.  Meyer,  as  Trustee,  has  ever  failed  to 
exercise  the  voting  rights  for  the  best  interests  of  United 
States  Freight  or  that  any  suggestion  has  ever  been  made 
to  him  by  anyone  as  to  the  manner  in  which  the  stock  should 
be  voted. 

There  is  a  serious  question  in  my  mind  whether  the  Trust 
Agreement  can  be  terminated  at  the  will  of  New  York  Cen¬ 
tral  or,  if  such  is  the  case,  that  New  York  Central  would 
have  the  legal  right  to  take  into  its  own  name  or  the  name 
of  a  subsidiary,  the  148,000  shares  of  stock.  United  States 
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Freight,  in  addition  to  owning  all  of  the  capital  stock  of 
Universal,  likewise  owns  all  of  the  capital  stock  of  certain 
motor  vehicle  common  carriers,  and  under  the  provisions 
of  Section  5  of  the  Interstate  Commerce  Act,  a  railroad 
carrier  cannot  acquire  control  of  a  motor  carrier  without 
first  securing  the  approval  of  the  Interstate  Commerce  Com¬ 
mission.  There  is  no  assurance  that  the  Interstate  Com¬ 
merce  Commission  would  authorize  such  acquisition,  and 
if  it  did  not,  NewT  York  Central  would  he  barred  from  ac¬ 
quiring  the  stock. 

The  testimony  of  New  York  Central  officials  at  the  hear¬ 
ing  is  to  the  effect  that  even  if  they  had  the  power  to 
terminate  the  trust,  they  have  no  intention  to  do  so,  and 
in  view  of  the  evident  purpose  of  the  subsidiaries,  Mer¬ 
chants  Despatch  and  Securities  Corporation,  to  divorce 
the  voting  rights  under  the  stock  from  their  beneficial  in¬ 
terest  in  it,  this  statement  carries  conviction. 

The  majority  opinion  attaches  a  great  deal  of  importance 
to  the  opinion  of  Mr.  Norman  D.  Cann,  Acting  Commis¬ 
sioner  of  Internal  Revenue,  and  apparently  adopts  his 
line  of  reasoning,  that  the  trust  might  be  terminated 
through  the  death  or  resignation  of  Mr.  Meyer,  the  Trustee, 
and  that  upon  the  failure  of  New  York  Central  to  desig¬ 
nate  a  successor  trustee,  (and)  the  voting  rights  under  the 
stock  might  possibly  come  to  New  York  Central. 

The  weakness  of  all  of  these  arguments  is  that  they  do 
not  relate  to  the  past  or  present  status  but  to  what  may 
or  may  not  be  the  situation  in  the  future  and  for  .this 
reason  they  are  not  sufficient  to  support  a  finding  that  Uni¬ 
versal  is  controlled  by  New  York  Central  as  contemplated 
by  the  definition.  If  and  when  any  of  such  eventualities 
occur  and  New  York  Central  actually  acquires  the  voting 
rights  under  such  stock,  the  question  as  to  whether  Univer¬ 
sal  is  an  “employer”  under  the  Act  in  view  of  such 
changed  conditions,  then  can  be  taken  up  and  determined. 

As  the  matter  now  stands,  the  effect  of  the  majority 
opinion  is  to  hold  that  the  requirement  of  control  pre¬ 
scribed  in  the  definition  may  be  satisfied  by  (1)  actual 
existing  control,  (2)  a  presently  existing  power  to 
163  exercise  control,  (3)  the  ability  to  acquire  the  power 
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to  exercise  control,  and  (4)  the  possibility  that  at 
some  future  time  upon  the  happening  of  certain  events 
the  carrier  may  be  able  to  acquire  the  power  to  exercise 
control.  Neither  the  first  nor  the  second  type  has  ever 
existed  in  the  case  of  Universal.  Instead,  the  situation  as 
it  existed  prior  to  the  execution  of  the  Trust  Agreement 
obviously  falls  into  the  third  classification,  while  the  situ¬ 
ation  as  it  has  existed  since  the  trust  was  created,  is  one 
of  the  fourth  description.  Either  of  the  last  two  mentioned 
and  particularly  the  fourth  type,  is  beyond  the  bounds  of 
reason  in  that  it  would  practically  prevent  any  employer 
from  ever  questioning  a  conclusion  that  it  is  controlled  by 
a  carrier.  I  cannot  believe  that  the  Congress  intended  the 
control  mentioned  in  the  definition  of  “employer”  to  in¬ 
clude  the  mere  ability  to  acquire  the  power  to  exercise 
control  or,  less  still,  the  possibility  that  subsequent  events 
might  result  in  giving  to  the  carrier  at  some  future  time 
such  ability  to  acquire  the  power  to  exercise  control. 

For  the  manv  reasons  which  I  have  set  out  I  cannot 
agree  with  the  majority  opinion  that  the  record  in  this 
case  supports  the  conclusion  that  Universal  is  controlled 
by  New  York  Central. 

The  second  essential  requirement  for  the  inclusion  of 
Universal  within  the  definition  of  “employer”  under  the 
Railroad  Unemployment  Insurance  Act,  is  that  it  operates 
equipment  or  facilities  or  performs  service  in  connection 
with  the  transportation  of  property  by  railroad,  or  the 
receipt,  delivery,  elevation,  transfer  in  transit,  refrigera¬ 
tion  or  icing,  storage,  or  handling  of  property  transported 
by  railroad.  Since  the  passage  of  the  Hepburn  Act  in  1906, 
the  services  so  enumerated  have  been  included  in  almost 
identical  language  in  the  definition  of  “transportation” 
in  the  Interstate  Commerce  Act  for  the  purpose  of  de¬ 
scribing  the  services  which  railroads  furnish  the  shipping 
public.  In  the  case  of  Lehigh  Valley  Railroad  Co.  v.  United 
States ,  243  U.S.  444,  61  L.  Ed.  839,  Section  15(13)  of  the 
Interstate  Commerce  Act  was  involved.  This  section  limits 
the  making  of  allowances  bv  a  carrier  to  a  shipper  who 
“renders  any  service  in  connection  with  such  transporta¬ 
tion.”  The  Supreme  Court  held  that  the  phrase  did  not 
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apply  to  tbe  services  of  a  forwarder,  but  was  limited  to 
acts  constituting  a  necessary  part  of  tbe  transportation 
which  the  carrier  was  bound  to  furnish.  On  this  issue  the 
Court  said: 

“It  is  true,  no  doubt,  that  George  W.  Sheldon  & 
Company  in  the  performance  of  the  services  for  which 
it  is  paid,  maintains  offices  here  and  abroad,  advertises 
the  railroad,  solicits  traffic  for  it,  does  various  other 
useful  things,  and,  in  short,  we  assume,  benefits  the 
road,  and  earns  its  money,  if  it  were  allowable  to  earn 
money  in  that  way.  It  is  true  also  that  in  Interstate 
Commerce  Commission  v.  F.  H.  Peavey  &  Co.,  222  U.S. 
42,  56  L.  ed.  S3,  32  Sup.  Ct.  Rep.  22,  an  owner  of  prop- 
164  erty  transported  was  held  entitled,  under  Sec.  15  of 
the  Act  to  Regulate  Commerce,  to  an  allowance  for 
furnishing  a  part  of  the  transportation  that  the  carrier 
was  bound  to  furnish.  See  Union  P.  R.  Co.  v.  Updike 
Grain  Co.,  222  U.S.  215,  56  L.  ed.  171,  32  Sup.  Ct.  Rep. 
39,  and  United  States  v.  Baltimore  &  Ohio  R.  Co.,  231 
U.S.  274,  5S  L.  ed.  218,  34  Sup.  Ct.  Rep.  75.  But  that 
case  goes  to  the  verge  of  what  is  permitted  by  the  act. 
The  services  rendered  by  George  W.  Sheldon  &  Com¬ 
pany,  although  in  a  practical  sense  ‘connected  with 
such  transportation,’  were  not  connected  with  it  as  a 
i  necessary  part  of  the  carriage — were  not  ‘transpor¬ 
tation  service,’  in  the  language  of  Union  P.  R.  Co.  v. 
i  Updike  Grain  Co.,  222  U.S.  215,  220,  56  L.  ed.  171, 173, 
32  Sup.  Ct.  Rep.  39— and,  in  our  opinion,  were  not 
i  such  services  as  were  contemplated  in  the  Act.” 

When  the  Railway  Labor  Act  was  amended  in  1934  for 
the  purpose  of  including  companies,  not  themselves  car¬ 
riers,  who  performed  services  in  connection  with  trans¬ 
portation  by  railroad,  the  original  draft  of  the  amendment 
sought  to  accomplish  that  purpose  bv  including  “any  com¬ 
pany  operating  any  equipment  or  facilities  or  furnishing 
any  service  included  within  the  definition  of  the  term  ‘rail¬ 
road’  and  ‘transportation’  as  defined  in  the  Interstate 
Commerce  Act.”  The  definition  provided  that  the  term 
should  include  “all  services  in  connection  with  the  receipt, 
delivery,  elevation  and  transfer  in  transit,  ventilation,  re- 
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frigeration  or  icing,  storage,  and  handling  of  property 
transported.”  The  Chairman  of  the  Senate  Committee  on 
Interstate  Commerce  criticized  the  definition  of  “employer” 
for  the  reason  that  it  required  reference  to  another  Act, 
and  the  Honorable  Joseph  B.  Eastman,  Federal  Coordin¬ 
ator  of  Transportation,  who  was  sponsoring  the  amend¬ 
ment,  thereupon  substituted  the  language,  “any  company 
which  is  directly  or  indirectly  owned  or  controlled  by  or 
under  common  control  with  any  carrier  by  railroad  and 
which  operates  any  equipment  or  facilities  or  performs 
any  service  in  connection  with  the  transportation,  receipt, 
delivery,  elevation,  transfer  in  transit,  refrigeration  or 
icing,  storage,  and  handling  of  property  transported  by 
railroad.” 

In  presenting  the  substituted  language,  Mr.  Eastman 
stated  before  the  committee  that  “for  the  present  it  would 
be  well  not  to  go  beyond  carriers  and  their  subsidiaries 
engaged  in  transportation”,  and  that  the  language  of  the 
definition  was  ‘  ‘  some  of  the  language  in  the  Interstate  Com¬ 
merce  Act.”  There  can  be  no  question  that  the  substituted 
language  was  intended  to  describe  the  same  services  as 
were  contemplated  by  the  original  definition  which  was 
criticized  by  the  Committee  Chairman,  and  that  the  serv¬ 
ices  referred  to  in  such  substituted  definitions  were  such 
services  as  are  included  with  the  definition  of  the  term 
“railroad”  and  “transportation”  as  defined  in  the 
165  Interstate  Commerce  Act.  The  language  of  the  defini¬ 
tion  in  practically  identical  terms  was  thereafter  used 
in  the  several  Congressional  enactments  of  the  Railroad 
Retirement  Act,  the  Carriers  Taxing  Act  and  the  Railroad 
Unemployment  Insurance  Act,  and  it  is  generally  recog¬ 
nized  that  the  same  employers  are  covered  by  all  four  of 
such  Acts  as  they  presently  exist. 

Therefore,  in  determining  what  is  meant  -by  the  language 
in  the  Railroad  Unemployment  Insurance  Act,  we  are  neces¬ 
sarily  governed  primarily  by  what  the  Interstate  Commerce 
Commission  and  the  courts  have  declared  to  be  railroad 
transportation  under  the  provisions  of  the  Interstate  Com¬ 
merce  Act,  and  to  an  even  greater  degree  by  the  construc- 
..  tion  which  has  been  given  the  language  by  the  courts  in 
matters  arising  under  any  of  the  four  Acts  mentioned. 
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Further,  the  legislative  history  appears  to  indicate  that 
it  was  not  the  intention  to  include  forwarders.  After  the 
original  Railroad  Retirement  Act  of  1934  was  declared 
unconstitutional  in  1935,  there  were  introduced  new  bills 
H.R.  8651  and  S.  3151  which  specifically  included  any 
“  freight  forwarding  company.’ ’  There  was  considerable 
discussion  before  the  Senate  Committee  of  this  inclusion, 
and  the  bill  as  enacted  omitted  “freight  forwarding  com¬ 
pany.”  It  seems  to  me  that  after  this  discussion  Congress 
would  have  made  specific  provision  had  it  intended  to  in¬ 
clude  any  freight  forwarders. 

As  to  the  term  “railroad  transportation,”  the  decisions 
of  the  Interstate  Commerce  Commission  and  of  the  various 
Federal  Courts,  including  the  Supreme  Court,  have  been 
uniform  in  restricting  its  application  to  such  services  as 
are  rendered  by  a  railroad  in  the  course  of  transportation 
and  such  additional  services  as  it  is  required  to  provide  to 
the  shipping  public  under  its  published  tariffs  in  connection 
with  transportation.  This  is  clearly  shown  by  the  excerpt 
which  I  have  included  from  the  case  of  Lehigh  Valley  Rail¬ 
road  v.  United  States,  243  U.S.  444,  and  by  innumerable 
decisions  to  the  same  effect.  But  even  though  we  disregard 
the  plain  import  of  these  cases  as  to  the  meaning  of  such 
language,  there  are  a  number  of  recent  decisions  by  the 
Federal  courts  which  expressly  construe  the  language  of 
the  definition  of  “employer”  as  used  in  the  Railroad  Re¬ 
tirement  Act,  ‘Carriers  Taxing  Act  and  the  Railroad  Un¬ 
employment  Insurance  Act,  the  effect  of  which  is  to  exclude 
the  operations  of  Universal  from  the  category  of  services 
in  connection  with  transportation  by  railroad. 

One  of  the  first  of  these  cases  is  that  of  Allen  v.  Ocean 
Steamship  Company,  in  which  the  Steamship  Company 
brought  suit  to  recover  from  Allen,  the  Collector  of  Inter¬ 
nal  Revenue,  taxes  which  had  been  paid  by  it  under  the 
Carriers  Taxing  Act  of  1937.  The  District  Court  decided 
in  favor  of  the  Steamship  Company  and  this  judgment  was 
appealed  to  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit.  In  affirming  the  decision  of  the  District  Court  of 
■Georgia,  the  Circuit  Court  of  Appeals  (123  F.  (2d)  469) 
stated: 

166  “It  is  quite  apparent  that  the  construction  appellant 


contends  for  will  result  in  cutting  across  industrial 
lines  and  in  absorbing  into  the  special  railroad  insur¬ 
ance  system,  some  parts  of  other  industries  because 
those  parts  happen  to  be  owned  by  railroads,  while 
that  for  which  appellee  contends,  will  have  no  such 
effect.  That  consideration  alone  should,  we  think,  give 
us  pause  in  construing,  indeed  should  prevent  our  con¬ 
struing  the  act  as  appellant  does,  unless  its  language 
does  not  reasonably  admit  of  any  other  result. 

“  Certainly  the  Congressional  intent  to  include  water 
carriers  cannot  be  drawn  from  the  fact,  if  it  be  a  fact, 
which  appellant  makes  so  much  of,  that  water  carriers, 
in  addition  to  performing  purely  steamship  services, 
perform  for  a  charge  and  for  themselves,  transporta¬ 
tion  service  which  the  railroad  carriers  could  have 
undertaken  but  left  to  the  water  carriers  to  perform. 
For,  if  this  were  the  simple  criterion,  Congress  could 
easily  and  would  have  said  so,  instead,  as  it  did,  of 
confining  the  application  of  the  act  to  rail  carriers 
and  companies  owned  by  them  which  performed  a  part 
of  their  transportation  service  for  them.  Appellant 
realizing  this  difficulty,  in  the  way  of  his  construction, 
devotes  a  good  part  of  his  brief  to  arguing  that  the 
services  performed  by  appellee  are  performed  not  for 
itself  but  as  agent  for  railroad  carriers.  But  on  the 
record  this  will  not  at  all  do.  Not  a  word  of  it  in  the 
slightest  tends  to  support  this  view.  All  of  it  leads 
directly  to  the  contrary  conclusion.  ’  * 

'  Another  case  to  the  same  effect  is  that  of  Magruder,  C col¬ 
lector,  v.  Baltimore  Steam  Packet  Company,  in  which  the 
Packet  Company  brought  suit  to  recover  taxes  from  the 
Collector  of  Internal  Revenue  for  the  District  of  Maryland, 
which  it  had  paid  under  the  Carriers  Taxing  Act  of  1937. 
The  District  Court  upheld  the  contention  of  the  Packet 
Company  and  an  appeal  was  taken  to  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit,  which,  on  June  6,  1944, 
(144  F.  (2d)  130)  affirmed  the  decision  of  the  District  Court. 
In  commenting  upon  the  facts,  the  Circuit  Court  of  Appeals 
calls  attention  to  the  fact  that  the  operations  of  the  Packet 
Company  “are  conducted  just  as  though  it  were  an  inde- 
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pendentlv  owned  steamship  line.”  It  was  contended  by 
counsel  for  the  Collector  that  “the  transportation  which 
it  furnishes  is  of  benefit  to  the  railroad  which  owns  its 
stock  in  that  the  connection  aids  them  in  their  competition 
for  business.”  But  the  Court  answers  this  by  saying  that 
“it  does  nothing  for  them  that  it  does  not  do  for  other 
connecting  carriers  and  nothing  that  is  not  done  by  other 
steamship  lines  for  such  carriers.”  The  Court  notes  the 
fact  that  the  Packet  Company  carries  freight  and  passen¬ 
gers  between  Baltimore  and  Norfolk  and  other  Hampton 
Roads  ports,  maintains  through  routes  and  joint  rates  with 
all  railroad  lines  serving  such  ports,  and  publishes  joint 
tariffs  with  them.  Notwithstanding  the  nature  of  its 
167  operations  in  such  interchange  and  transfer  of  freight 
between  railroad  carriers  and  the  maintenance  and 
publication  of  joint  rates  with  them,  the  Court  said : 

“It  is  sufficient  to  say  that  they  (the  facts)  show 
very  clearly  that  what  we  have  is,  not  a  steamship  com¬ 
pany,  engaged  in  assisting  in  the  business  of  railroad 
transportation,  but  railroad  companies  owning  a  cor¬ 
poration  which  is  engaged  in  the  ordinary  business  of 
a  steamship  company.” 

The  Circuit  Court  quotes  with  approval  the  summary  of 
the  finding  of  the  District  Court  to  the  effect  that  there  is 
a  total  absence  of  any  testimony  to  show  that  the  Packet 
Company  “acted  not  for  itself  but  as  an  agent  for  one  or 
more  of  the  participating  carriers.”  The  District  Court 
further  stated  that  the  evidence  and  facts  “permit  of  only 
one  conclusion,  namely,  that  the  Bay  Line”  (Packet  Com¬ 
pany)  “does  not  now,  nor  has  it  operated  during  the  period 
here  in  question,  any  equipment  or  facility,  or  performed 
any  service  in  connection  with  the  rail  transportation  of 
passengers  or  property,  other  than  in  its  capacity  of  estab¬ 
lishing  and  maintaining  through  routes  and  joint  rates  with 
connecting  carriers.” 

The  Court  thereupon  asked  the  question:  “Does  such 
constitute  the  kind  of  operation  in  connection  with  the 
transportation  of  passengers  or  property  by  railroad  with¬ 
in  the  meaning  of  the  twin  provisions  in  the  orders  of  the 
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Administrator  under  the  Fair  Labor  Standards  Act  of  1938, 
and  in  the  Carriers  Taxing  Act  of  1937?” 

Answering  this  question,  the  Circuit  Court  of  Appeals 
declared  as  follow's: 

‘'Congress  by  the  enactment  of  the  Railroad  Re¬ 
tirement  Act,  45  USC A  228a  the  Railroad  Unemploy¬ 
ment  Insurance  Act,  45  USCA  351,  and  the  Carriers 
Taxing  Act  of  1937,  26  USCA  1532,  45  USCA  261,  set 
up  a  special  and  separate  social  security  system  for 
the  railroad  industry.  The  definition  of  employer  and 
employee  subject  to  each  of  these  acts  is  identical  in 
the  three  acts.  The  definition  of  employer  contained 
in  the  Carriers  Taxing  Act,  26  USCA  1532,  the  one 
here  pertinent,  is  as  follows: 

“  ‘As  used  in  this  subchapter  —  (a)  Employer.  The 
term  “employer”  means  any  carrier  (as  defined  in 
subsection  (h)  of  this  section),  and  any  company  which 
is  -directly  or  indirectly  owned  or  controlled  by  one 
or  more  such  carriers  or  under  common  control  there¬ 
with  and  which  operates  any  equipment  or  facility  or 
performs  any  service  (except  trucking  service,  casual 
service,  and  the  casual  operation  of  equipment  or 
168  facilities)  in  connection  with  the  transportation  of 
passengers  or  property  by  railroad,  or  the  receipt, 
delivery,  elevation,  transfer  in  transit,  refrigeration 
or  icing,  storage,  or  handling  of  property  transported 
by  railroad.  *  •  * 

“(h)  Carrier.  The  term  ‘Carrier’  means  an  express 
company,  sleeping-car  company,  or  carrier  by  railroad, 
subject  to  Part  I  of  the  Interstate  Commerce  Act.” 

In  view  of  the  f  oregoing  the  Circuit  Court  states  that  the 
only  question  involved  is  whether  the  Packet  Company 
1 1  operates  any  equipment  or  facility  or  performs  any  serv¬ 
ice  in  connection  with  the  transportation  of  passengers  or 
property  by  railroad.”  In  order  to  answer  the  question 
the  Court  discusses  it  both  from  the  history  and  purpose 
of  the  statute,  and  from  the  construction  to  be  given  the 
language  used.  Insofar  as  the  purpose  is  concerned,  the 
Court  declares  that  “the  provision  in  question  was  to  bring 
under  the  coverage  of  the  Act  companies  owned  and  con- 
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trolled  by  the  carriers  that  perform  for  them  a  service 
which  is  essentially  a  part  of  railroad  transportation.” 

Going  next  to  the  language  of  the  definition,  the  Court 
concludes  that  the  Packet  Company  is  not  covered  by  it 
for  the  reason  that  it  “performs  no  terminal  services  or 
other  transportation  for  railroads,”  and  “in  no  proper 
meaning  of  language  can  what  it  does  be  said  to  be  the 
performing  of  service  in  connection  with  transportation 
by  railroad.”  The  Court  then  goes  on  to  say: 

“If  additional  light  were  needed  as  to  the  meaning  of 
the  phrase,  ‘service  in  connection  with’,  as  used  with 
transportation  by  railroad  in  the  statute,  it  is  furnished 
by  the  succeeding  words  ‘or  the  receipt,  delivery,  ele¬ 
vation,  transfer  in  transit,  refrigeration  or  icing,  stor¬ 
age,  or  handling  of  property  transported  by  railroad.  ’ 
Noscitur  a  sociis.  Clearly  what  was  intended  was  to 
cover  subsidiary  corporations  of  railroads  that  render 
services  while  the  transportation  by  railroads  is  in 
progress  or  services  that  the  railroads  are  under  obli¬ 
gation  to  render  for  the  rates  that  they  charge.  It 
would  be  giving  a  forced  and  unnatural  construction 
to  the  language  to  hold  it  applicable  to  water  trans¬ 
portation  merely  because  such  transportation  precedes 
or  follows  transportation  by  rail  in  the  course  of  an 
interstate  movement.  The  language  used  was  bor¬ 
rowed  almost  verbatim  from  the  Hepburn  Act  of  1906 
(34  Stat.  584)  where  its  purpose  was  to  enlarge  the 
definition  of  transportation  so  as  to  include  all  serv¬ 
ices  rendered  in  connection  with  transportation  by  car¬ 
riers  and  thus  prevent  overcharges  under  the  pretext 
of  performing  additional  services.  As  said  by  the 
169  Supreme  Court  in  Cleveland  etc .  R.  Co.  v.  DettlebacJc , 
239  U.S.  588,  594: 

“  ‘it  is  evident  that  Congress  recognized  that  the 
duty  of  carriers  to  the  public  included  the  per¬ 
formance  of  a  variety  of  services  that,  according 
to  the  theory  of  the  common  law,  were  separable 
from  the  carrier’s  service  as  carrier,  and,  in  order 
to  prevent  over-charges  and  discriminations  from 
being  made  under  the  pretext  of  performing  such 
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additional  services,  it  enacted  that  so  far  as  inter¬ 
state  carriers  by  rail  were  concerned  the  entire 
body  of  such  services  should  be  included  together 
under  the  single  term  “  transportation’ ’  and  sub¬ 
jected  to  the  provisions  of  the  Act  respecting 
reasonable  rates  and  the  like.’ 

“The  phrase  ‘service  in  connection  with’  is  used  in 
sections  1(3),  6(7)  and  15(3)  of  the  Interstate  Com¬ 
merce  Act;  and,  as  so  used,  it  has  uniformly  been 
construed  to  mean  service  rendered  while  a  shipment 
is  in  the  custody  and  control  of  the  carrier  or  service 
which  the  carrier  is  legally  obligated  to  ^perform.’ ’ 

The  Court  then  goes  on  to  refer  to  numerous  cases 
decided  by  the  United  States  Supreme  Court  in  which  this 
restricted  application  has  been  given  to  the  words  “service 
in  connection  with”,  etc.  Among  the  cases  so  cited  and 
referred  to  is  the  Ocean  Steamship  case. 

I  have  heretofore  mentioned  that  the  majority  of  the 
Board  has  placed  reliance  upon  the  decision  of  the  Acting 
Commissioner  of  Internal  Revenue  to  the  effect  that  Uni¬ 
versal  is  within  the  definition  of  “employer”  in  the  Act. 

Similar  reliance  was  placed  by  counsel  for  the  Collector 
in  the  Baltimore  Steam  Packet  case  upon  the  administra¬ 
tive  construction  given  to  the  definition  of  various  admin¬ 
istrative  bodies,  including  the  opinions  of  the  Commis¬ 
sioner  of  Internal  Revenue  and  the  General  Counsel  of  the 
Railroad  Retirement  Board.  The  Circuit  Court  of  Appeals 
answers  this  contention  in  the  following  language: 

“The  Collector  relies  upon  what  he  says  is  the  admin¬ 
istrative  construction  placed  upon  the  act ;  but  admin¬ 
istrative  construction  can  be  used  as  a  guide  to  inter¬ 
pretation  only  when  there  is  ambiguity  in  the  language 
of  the  statute  and  the  administrative  construction  is 
consistent  and  not  plainly  erroneous.  There  is  no  am¬ 
biguity  in  the  statute  here,  and  we  fail  to  find  evidence 
of  any  such  settled  and  consistent  administrative  con¬ 
struction  as  would  justify  an  interpretation  at  vari¬ 
ance  with  what  we  think  is  its  clear  meaning,  if  such 
170  interpretation  were  ever  permissible.  It  is  well  settled 


that,  in  case  of  ambiguity,  groat  weight  is  given  to  an 
administrative  interpretation  of  a  statute  long  and 
consistently  followed;  bnt  it  is  equally  well  settled 
that  where  the  provisions  of  an  act  are  plain  and 
unambiguous,  the  department  administering  it  has  no 
power  to  extend  or  amend  it  by  regulations  or  inter¬ 
pretation.” 

i 

Still  another  case  supporting  the  construction  followed 
in  the  Ocean  Steamship  Company  case  and  the  Baltimore 
Steam  Packet  case  is  that  of  Norfolk-Southern  Bus  Cor¬ 
poration  v.  Commissioner  of  Internal  Revenue,  107  F.  (2d) 
304,  decided  by  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  on  November  6,  1939.  This  decision  followed  a 
petition  to  review  a  decision  of  the  Board  of  Tax  Appeals 
which  denied  the  Bus  Corporation  the  right  to  file  a  con¬ 
solidated  tax  return  with  the  Norfolk-Southern  Railroad 
Company,  and  while  this  decision  does  not  arise  under 
any  of  the  Acts  which  I  have  heretofore  mentioned,  the 
distinction  which  the  Court  draws  between  what  is  railroad 
carrier  service  and  what  is  not,  is  significant.  It  appears 
from  the  decision  that  when  the  State  of  Virginia  began 
building  concrete  roads  paralleling  one  of  the  lines  of  the 
Norfolk-Southern  Railroad  Company,  the  railroad,  “faced 
with  a  possible  loss  of  passengers  business  to  independ¬ 
ently  organized  and  operating  bus  companies,  organized 
the  petitioner  Bus  Company  in  1926  for  the  purpose  of 
transporting  passengers  by  bus  and  freight  by  trucks  over 
the  new  highway  paralleling  the  railroad.”  These  buses 
supplemented  the  railroad  passenger  service  and  during 
.the  winter  months  were  substituted  for  such  service. 
Tracks  operated  by  the  Bus  Company  provided  pick-up 
and  delivery  freight  service  in  the  area.  The  same  fares 
were  charged  and  the  same  tickets  used  as  on  the  railroad. 
The  dispatching  of  both  trains  and  buses  was  done  by 
officers  or  employees  of  the  railroad.  Schedules  were  stag¬ 
gered  and  the  tickets  purchased  entitled  the  purchaser  to 
travel  either  by  railroad  or  by  bus.  Interline  tickets  issued 
by  other  railroads  for  transportation  over  the  Norfolk- 
Southern,  were  honored  on  the  buses  as  well  as  on  the 
trains.  After  reciting  these  facts  in  somewhat  more  detail, 
the  Circuit  Court  of  Appeals  said: 
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“Petitioner  contends  that,  although  it  is  not  a  railroad 
carrier,  its  principal  business  is  that  of  a  carrier  by 
railroad  in  that  its  business  is  an  integral  part  of  the 
railroad’s  carrier  service,  and  that  the  bus  and  truck 
service  maintained  by  it  are  intended  to  and  do  pre¬ 
serve,  supplement  and  feed  such  railroad  service.  In 
other  words,  petitioner  contends  that  it  is  a  bus  com¬ 
pany  engaged  in  the  railroad  business.  We  think, 
however,  that  what  the  evidence  shows  is  not  a  bus 
company  engaged  in  the  business  of  a  railroad  com¬ 
pany,  but  a  railroad  company  through  its  subsidiary 
engaged  in  the  business  of  a  bus  company.  Whatever 
the  purpose  behind  petitioner’s  organization  and  op- 
171  eration,  the  fact  is  inescapable  that  its  principal  busi¬ 
ness  is  not  that  of  common  carrier  by  railroad  but  of 
common  carrier  by  bus  or  truck.  That  this  business 
is  conducted  in  close  cooperation  with  the  business  of 
the  railroad  company  does  not  change  its  essential 
character.” 

The  last  case  to  which  I  desire  to  call  attention  is  that 
of  Duquesne  Warehouse  Company  v.  Railroad  Retirement 
Board ,  148  F.  (2d)  473,  decided  by  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  on  March  12,  1945.  This 
decision  was  in  an  appeal  from  a  judgment  of  the  District 
Court  for  the  Southern  District  of  New  York  setting  aside 
an  order  of  the  Board  that  plaintiff  was  an  “employer” 
under  the  Railroad  Retirement  Act  of  1937.  The  facts  in 
this  case,  briefly  stated,  were  that  the  company  stock  was 
owned  entirely  by  Pennsylvania  Railroad.  Its  officers  were 
also  officers  of  the  railroad.  The  warehouse  company  was 
incorporated  for  the  purpose  of  conducing  a  storage  and 
warehouse  business  and  operated  two  warehouses  in  the 
vicinity  of  Pittsburgh.  These  warehouses  were  owned  by 
the  Pennsylvania  Railroad  and  were  operated  by  Duquesne 
under  lease.  They  were  located  on  direct  railroad  sidings 
of  the  railroad  which  maintained  its  own  freight  agencies 
and  freight  agents  within  the  buildings  for  the  receipt  and 
delivery  of  carload  and  less-than-carload  freight.  At  one 
of  the  warehouses  the  only  commodity  handled  was  sugar, 
which  arrived  at  such  warehouse  via  rail  in  carload  lots 
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and  some  of  which  was  reshipped  from  such  warehouse  to 
New  York.  At  the  other  warehouse  a  substantial  ware¬ 
house  business  was  conducted,  about  95  percent  of  which 
arrived  by  rail.  The  District  Court  for  the  Southern  Dis¬ 
trict  of  New  York  (56  F.  Supp.  87)  said: 

“In  the  handling  of  the  sugar  and  other  freight 
received  by  the  Warehouse  for  storage,  it  renders 
such  services  as  the  owner  requests;  it  assorts  and 
repacks  the  sugar  in  bags  and  cartons  for  distribution 
to  the  owners’  customers.  On  outbound  shipments  the 
Warehouse  receives  from  the  railroad  bills  of  lading 
i  and  on  inbound  shipments  it  issues  warehouse  receipts 
to  the  owners  of  the  goods,  and  renders  various  serv¬ 
ices  at  their  request  for  which  the  owner  pays  the 
Warehouse. 

“The  employees  of  the  Warehouse  Company  and 
the  employees  of  the  Railroad  Company  are  entirely 
segregated.  Employees  of  the  Warehouse  Company 
are  on  the  payroll  of  that  company  and  are  paid  by 
that  company;  they  have  never  been  employees  of  the 
Railroad  Company;  they  are  not  accorded  the  pass 
i  privilege ;  they  are  not  entitled  to  become  members  of 
the  Pennsylvania  Voluntary  Relief  Department,  nor 
i  may  they  be  members  of  the  Pennsylvania  Railroad 
Provident  and  Loan  Association.  Membership  in  the 
Voluntary  Relief  Department  is  limited  to  employees 
or  former  employees  of  the  railroad ;  that  in  the  Prov- 
172  ident  and  Loan  Association  —  to  employees  of  the 
Railroad.  The  employees  of  the  Warehouse  Company 
are  members  of  the  Brotherhood  of  Railway  and 
Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees,  and  with  which  Brotherhood  the 
Warehouse  Company  has  a  working  agreement.  The 
goods,  when  in  the  warehouse,  are  under  the  sole  super¬ 
vision  and  control  of  Duquesne,  or  the  owners  of  the 
goods. 

i  “Under  a  separate  contract  the  Railroad  delivers  to 
the  Warehouse  Company  freight  which  is  damaged  or 
i  refused.  In  making  such  delivery  to  the  Warehouse 
i  Company  the  Railroad  Company  entirely  severs  its 
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connection  with  the  transportation  of  the  property. 
The  Warehouse  Company  reconditions  such  damaged 
or  refused  freight  and  sells  it  at  private  sale.  For  its 
services  it  charges  ten  percent  of  the  gross  proceeds 
of  the  sale,  with  deductions  for  any  necessary  expense, 
such  as  reconditioning,  and  remits  the  balance  to  the 
Railroad  Company.  ’  ’ 

In  view  of  this  evidence,  the  Railroad  Retirement  Board 
found  that  “Duquesne’s  operations  are  now  and  have  been 
*  •  •  intimately  and  integrally  related  to  Pennsylvania's 
railroad  transportation,”  and  that  Duquesne  is  “in  sub¬ 
stance  an  agency  of  Pennsylvania  for  such  purposes.” 
The  District  Court,  however,  calls  attention  to  “the  fact 
that  the  evidence  shows  that  Duquesne’s  employees  are  on 
the  payroll  of  Duquesne  and  are  under  the  sole  supervision 
of  Duquesne’s  superintendent;  are  not  permitted  free 
transportation  on  the  Pennsylvania  lines ;  are  not  permitted 
to  become  members  of  the  Pennsylvania  Railroad  Volun¬ 
tary  Relief  Department,  or  the  Pennsylvania  Employees 
Provident  and  Loan  Association.”  The  Court  further 
stated  that  the  operations  engaged  in  by  Duquesne  “do  not 
show  Duquesne’s  operations  to  be  interwoven  with  Penn¬ 
sylvania’s.  It  rather  tends  to  establish  that  Duquesne  and 
Pennsylvania  have  always  held  themselves  out  as  separate 
and  distinct  corporate  entities  and  have  conducted  their 
affairs  in  that  manner.”  In  a  questionnaire  sent  to  and 
answered  by  Duquesne,  it  stated  “that  it  conducts  opera¬ 
tions  in  connection  with  Pennsylvania”  but  as  to  this  the 
Court  says,  “In  truth  it  does,  but  not  in  the  manner  indi¬ 
cated  in  the  finding.” 

Notwithstanding  the  fact  that  some  40  percent  in  the 
year  1936,  26  percent  in  1937  and  30  percent  in  1938  of 
Duquesne’s  income  was  derived  from  various  working 
agreements  with  the  Pennsylvania  Railroad,  the  Court  in 
commenting  upon  the  same  stated  that  while  they  do  show 
the  “substantial  extent”  of  Duquesne’s  source  of  income 
and  that  the  income  is  “connected  with”,  in  a  certain 
degree,  the  transportation  of  goods  by  the  Pennsylvania 
Railroad,  nevertheless,  the  greater  portion  of  Duquesne’s 
income  is  derived  from  sources  other  than  the  Pennsyl- 
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vania  Railroad.  The  District  Court  then  say s : 

173  “Since  the  phrase  ‘in  connection  with’,  as  nsed  in 
the  Act,  is  limited  to  a  specific  meaning,  the  wording 
of  this  finding  may  well  lead  to  a  misconception  of 
the  trne  relationship  of  Duquesne’s  entire  income  to 
that  portion  derived  from  the  business  received  from 
Pennsylvania  Railroad  Company,  and  I  think  plain¬ 
tiff’s  objection  is  merited.” 

Speaking  of  Finding  13  made  by  the  Board,  the 
Court  stated: 

“The  effect  of  this  finding  is  to  make  Duquesne  a 
department  in  the  Pennsylvania  transportation  system 
i  which  is  not  warrented  by  the  evidence  in  the  record. 

!  Duquesne  has  always  conducted  itself  as  a  separate 
distinct  corporate  entity.  Duquesne’s  employees  per¬ 
form  services  solely  for  Duquesne  and  there  is  no 
interweaving  of  the  services  of  the  employees  of 
Duquesne  and  those  of  Pennsylvania;  they  are  on 
entirely  different  payrolls.  Duquesne’s  employees  are 
and  have  been  recognized  solely  as  employees  of  a 
warehouse  and  hence  have  never  been  granted  the 
privileges  that  Pennsylvania’s  employees  may  have 
had.  Duquesne  was  recognized  as  a  member  of  the 
Warehouse  Industry  under  the  N.R.A.  Code.  Duquesne 
was  recognized  and  paid  accordingly,  as  a  member  of 
the  General  Social  Security  Plan  and  not  as  a  member 
i  of  the  Special  Railroad  Security  System.  It  is  true 
that  Duquesne  had  working  agreements  with  Penn- 
,  sylvania  and  as  a  result  realized  a  profitable  income. 

In  this  way  Duquesne’s  operations,  in  a  limited  degree, 
i  are  directly  related,  functionally  and  economically,  to 
Pennsylvania’s  transportation.  Such  relationship, 
however,  is  only  a  result  of  contractual  agreements, 
and  not  because  of  any  functional  and  economical  in¬ 
terweaving  by  Duquesne  and  Pennsylvania.  The  con- 
i  elusion  in  this  finding  is  not  supported  by  the 
evidence.” 

Such  being  the  case,  the  Court  stated  that: 

i  “Since  the  finding  that  Duquesne  ‘operates  any 
equipment  or  facility  or  performs  any  service  •  •  •  in 
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connection  with  the  transportation  of  passengers  or 
property  by  railroad’  is  not  supported  by  the  sub¬ 
stantial  evidence,  Duquesne  does  not  come  within  the 
requirements  of  an  ‘employer’  as  defined  by  Section 
1(a)  of  the  Retirement  Act;”. 

In  affirming  the  decision  of  the  District  Court,  the  Circuit 
Court  of  Appeals  said: 

“The  dispute  between  it  and  the  Board  turns  on 
whether  it  operates  its  two  warehouses  ‘in  connection 
with  the  transportation  of  *  *  *  property  by  railroad  or 
in  receiving,  delivery,  storage,  or  handling  of  property 
transported  by  railroad.  ’  It  is  not  disputed  that, 
though  it  does  a  general  commercial  warehouse  busi- 
174  ness,  without  restriction  to  goods  which  have  moved 
or  will  move  on  the  Pennsylvania  lines,  the  major  part 
of  the  goods  handled  by  Duquesne  have  been,  or  are 
,to  be,  transported  on  those  lines,  and  that  its  opera¬ 
tions  are  convenient  and  beneficial  to  the  railroad  and 
its  patrons.  Neither  is  it  disputed  that  what  Duquesne 
does  is  in  discharge  of  its  own  obligations  and  not  at 
all  of  any  obligation  imposed  upon  or  assumed  by  the 
carrier.  It  thus  appears  that  the  point  of  difference 
between  Duquesne  and  the  Board  is  that  the  Board 
insists  that  though  Duquesne,  the  warehouseman,  op¬ 
erates  entirely  independently  and  not  as  a  department 
of  Penn.,  the  statute  is  satisfied  by  proof,  that  its  op¬ 
erations  are  availed  of  by  Penn.’s  customers,  that  they 
are  concerned  largely  with  goods  which  have  been,  or 
will  be,  transported,  and  that  it  is  an  advantage  to 
Penn,  to  have  a  warehouse  conveniently  located  with 
reference  to  its  lines,  while  Duquesne  insists  that  the 
statute  is  satisfied  only  when  the  storage,  etc.  is  done 
by  or  for  the  carrier  in  discharge  of  the  carrier’s  obli¬ 
gations.  Coming  more  pointedly  to  it,  Duquesne  insits 
that  the  words  of  the  statute,  ‘in  connection  with  the 
transportation  of  property  by  railroad  or  the  receipt, 
delivery,  etc.  of  property  transported  by  railroad’ 
require  that  the  acts,  which  the  statute  sets  out  as 
definitive,  be  done  by,  or  for,  the  carrier  in  discharge 
of  the  carrier’s  obligations  imposed  upon  it,  by  law  or 
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by  contract,  in  connection  with  its  transportation  of 
1  the  property,  that  is,  while  the  carrier’s  obligations 
are  in  course  of  being  performed,  while  the  Board 
!  reads  the  statute  as  though  it  covered  acts  done  by  or 
I  for  the  owner  of  the  property  before  the  carrier’s 
obligation  has  attached  or  after  it  has  been  satisfied. 
If  the  Board  is  right,  then  mere  ownership  by  a  carrier 
i  of  the  controlling  stock  interest  in  a  warehouse  com¬ 
pany  which  stores  freight  which  has  been  or  is  to  be 
transported  by  rail  will  convert  that  company  into  a 
i  carrier  employer  with  the  result  that  of  two  warehouse 
;  companies  operating  side  by  side  performing  the  same 
service,  storing  freight  which  has  been  or  is  to  be 
transported  by  rail,  for  the  same  customers,  one  will 
i  be  an  ‘employer’,  the  other  will  not,  according  to 
1  whether  its  stock  is,  or  is  not,  owned  by  a  railroad 
company.  We  think  it  quite  plain  that  the  words  of  the 
statute  considered  in  themselves  and  especially  in  the 
light  both  of  its  purpose  and  of  the  legislative  history 
made  in  the  course  of  its  enactment,  completely  nega¬ 
tive  this  view.  They  make  it  plain  that  the  critical 
words  ‘in  connection  with  the  transportation  of  prop¬ 
erty  and  of  property  transported  by  railroads’  are 
!  used  to  denote  transit  and  cover  acts  done  only  by  or 
i  for  the  carrier  while  its  obligations  persist.  We,  the  re- 
175  fore,  agree  with  Duquesne  that  the  judgment  was 
right  and  that  it  should  be  affirmed.  The  same  defini- 
i  tion  appears  in  the  Carrier’s  Taxing  Act  and  in  the 
Railroad  Unemployment  Insurance  Act.  The  Railway 
Labor  Act,  as  amended,  carries  substantially  the  same 
definition.  Yet  no  one  has  claimed  that  Duquesne  is 
subject  to  its  terms.” 

A  companion  case  to  the  Duquesne  Warehouse  case  in 
the  Southern  District  of  New  York  is  that  of  Duquesne 
Warehouse  Company  v.  Railroad  Retirement  Board,  which 
was  brought  by  that  company  in  the  District  Court  for  the 
District  of  Columbia  to  review  an  order  of  the  Board  that 
the  company  is  an  “employer”  under  the  Railroad  Unem¬ 
ployment  Insurance  Act.  The  District  Court  followed  the 
decision  of  the  District  Court  for  the  Southern  District 
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of  New  York  and,  in  effect,  held  that  there  was  not  sub¬ 
stantial  evidence  to  support  the  finding  of  the  Railroad 
Retirement  Board  that  the  company  is  an  “employer” 
under  the  Railroad  Unemployment  Insurance  Act.  I  fully 
appreciate  the  fact  that  an  appeal  was  taken  to  the  Court 
of  Appeals  for  the  District  of  Columbia,  and  that  this 
Court  reversed  such  decision  and,  in  effect,  repudiated  all 
of  the  District  and  Circuit  Court  decisions  which  I  have 
heretofore  discussed.  I  am  aware  also  that  writs  of  cer¬ 
tiorari  have  been  granted  by  the  Supreme  Court  of  the 
United  States  in  both  the  New  York  case  and  the  District 
of  Columbia  case,  and  that  the  cases  have  been  consoli¬ 
dated  and  an  early  decision  may  be  expected  by  the  Su¬ 
preme  Court,  which  will,  no  doubt,  clarify  the  meaning  of 
the  definition  of  “employer”  as  used  in  the  four  Congres¬ 
sional  Acts  which  I  have  mentioned. 

Probably  it  would  have  been  better  if  our  decision  in 
this  proceeding  had  been  delayed  until  the  Supreme  Court 
decides  the  Duquesne  Warehouse  cases,  but  since  this  has 
not  been  done,  I  am  compelled  to  voice  my  dissent  without 
the  benefit  of  the  construction  which  the  Supreme  Court 
will  give  to  the  language  of  the  definition  so  far  as  services 
in  connection  with  transportation  by  railroad  are  con¬ 
cerned.  It  does  not  necessarily  follow,  however,  that  a 
reversal  of  the  decision  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  and  an  affirmance  of  the  decision 
of  the  Court  of  Appeals  for  the  District  of  Columbia  in 
the  Duquesne  Warehouse  Company  cases,  will  bring  the 
operations  of  Universal  within  the  definition.  This  will 
depend  upon  whether  the  language  used  by  the  Supreme 
Court  in  its  decision,  will  be  applicable  to  the  situation  as 
shown  by  the  record  in  this  proceeding.  But  regardless 
of  the  construction  which  the  Supreme  Court  may  adopt 
on  such  question  of  services,  I  am  convinced  that  Universal 
does  not  fall  within  the  definition  of  “employer”  for  the 
reason  that  it  is  not  and  has  not  been  controlled  by  New 
York  Central. 

In  the  absence  of  such  construction  by  the  Supreme 
Court,  I  feel  constrained  to  adopt  the  construction  which 
has  been  reached  in  the  Ocean  Steamship  Company  case, 
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the  Baltimore  Steam  Packet  case  and  in  the  New  York 
i  Duquesne  Warehouse  Company  case  rather  than  that 
176  announced  by  the  Court  of  Appeals  for  the  District 
of  Columbia.  In  addition  to  being  the  weight  of  au¬ 
thority  at  this  time,  such  decisions  appear  to  me  to  be 
more  logical  than  the  conflicting  opinion  of  the  Court  of 
Appeals  of  the  District  of  Columbia. 

Applying  to  Universal  the  criteria  which  the  several 
courts  have  used  in  the  cases  heretofore  referred  to,  it 
appears  that  Universal  is  not  engaged  in  railroad  trans¬ 
portation,  nor  does  it  furnish  any  equipment  or  facilities 
or  render  any  services  in  connection  with  the  transporta¬ 
tion  of  property  by  railroad  as  defined  in  those  decisions. 
Its  services  are  performed  for  its  customers  and  are  not 
services  which  any  railroad,  as  a  carrier,  is  obligated  or  has 
contracted  to  perform,  nor  does  any  railroad  pay  it  for  the 
services  which  it  performs.  Its  compensation  for  such 
services  comes  wholly  from  the  individual  shippers  who 
contract  for  its  forwarding  service.  While  it  is  true  that 
in  certain  instances  Universal  receives  allowances  from 
railroads  under  the  provisions  of  Section  15(13)  of  the 
Interstate  Commerce  Act  for  the  loading  or  unloading  of 
cars,  the  services  so  rendered  by  it  relate  only  to  its  own 
freight  shipments  and  the  allowances  so  made  are  the  same 
as  are  made  to  any  other  shipper  under  the  same  condi¬ 
tions.  In  its  dealings  with  its  patrons,  it  may  be  character¬ 
ized  as  a  transportation  agency,  but  in  its  dealings  with 
the  various  railroads  whose  services  it  employs,  it  occupies 
the  position  of  a  shipper  and  is  subject  to  the  same  rules, 
regulations  and  tariffs  and  pays  to  such  railroads  the  same 
freight  rates  as  does  any  other  shipper.  The  contract  for 
the  transportation  service  furnished  it  by  the  railroad 
is  evidenced  by  the  same  kind  of  bill  of  lading  as  is  issued 
to  any  other  shipper.  In  providing  its  patrons  with  trans¬ 
portation  for  their  less-than-carload  shipments,  it  employs 
the  services  of  rail,  motor  vehicle  and  water  carriers  ac¬ 
cording  to  its  needs,  in  order  to  accomplish  such  transpor¬ 
tation  as  efficiently  and  promptly  as  possible,  and,  in  the 
course  of  the  forwarding  of  a  single  shipment,  may  use 
in  successive  order  the  services  of  a  drayman,  a  railroad, 
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a  motor  carrier,  a  second  railroad  and  a  second  motor  car¬ 
rier.  Each  of  these  successive  carriages  is  complete  within 
itself  and  is  evidenced  by  a  separate  and  distinct  contract 
of  transportation  between  Universal  and  the  carrier.  Be¬ 
tween  the  end  of  each  carriage  and  the  beginning  of  the 
succeeding  one,  the  shipment  comes  back  into  the  custody 
and  possession  of  Universal  and  is  under  its  sole  supervi¬ 
sion  and  control. 

Since  its  organization  in  1925,  Universal  has  been  a 
freight  forwarder  as  that  business  is  defined  in  Part  IV 
of  the  Interstate  Commerce  Act,  and  since  the  enactment 
of  Part  IV  on  May  16,  1942,  it  has  been  qualified  under 
the  provisions  thereof.  It  has  always  operated  as  a  separ¬ 
ate  and  distinct  corporate  entity,  complete  within  itself. 
It  maintains  of  its  own  board  of  directors,  officers  and  em¬ 
ployees  distinct,  separate  and  apart  from  the  officers, 
177  directors  and  employees  of  any  railroad.  Its  employees 
perform  services  solely  for  it  and  there  is  no  interweav¬ 
ing  of  the  services  of  its  employees  with  the  services  of  the 
employees  of  New  York  Central  or  any  other  railroad.  It 
maintains  its  own  corporate  offices,  records,  employee  pay¬ 
rolls  and  bank  accounts,  and  pays  its  own  taxes.  The 
majority  of  its  employees  are  members  of,  and  are  repre¬ 
sented  by,  the  Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and  Station  Employees, 
in  their  collective  bargaining  with  Universal  regarding 
rates  of  pay,  hours  and  conditions  of  employment,  and  the 
union  contracts  between  it  and  the  collective  bargaining 
agent  have  always  recognized  it  exclusively  as  the  em¬ 
ployer  and  are  executed  by  it  as  such.  Its  employees  are 
not  accorded  pass  privileges  on  any  railroad,  nor  is  there 
any  evidence  that  they  are  members  of  any  organization 
or  benefit  association  maintained  solely  for  railroad  em¬ 
ployees. 

While  the  various  carriers,  rail,  motor  vehicle  and  water, 
whose  services  Universal  uses  in  the  conduct  of  its  for¬ 
warding  business,  unquestionably  derive  Benefit  and  profit 
from  the  patronage  it  gives  to  them,  the  benefit  and  profit 
is  merely  incidental  to  the  use  by  it  of  their  services  in  the 
conduct  of  its  forwarding  operations,  which  are  conducted 
in  its  own  interest  and  behalf  and  for  its  own  profit. 
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The  facts  regarding  Universal  which  I  have  recited  and 
which,  I  'believe,  are  not  disputed,  show  that  Universal 
furnished  no  facilities  or  equipment  and  performs  no  serv¬ 
ices  in  connection  with  the  transportation  of  property  by 
railroad  as  defined  in  the  Railroad  Unemployment  Insur¬ 
ance  Act. 

For  this  reason,  as  well  as  for  the  reason  that  the  evi¬ 
dence  fails  to  show  that  Universal  is  controlled  by  New 
York  Central,  I  do  not  subscribe  to  the  decision  of  the 
majority  of  the  Board  that  it  is  an  employer  under  such 
Act. 


(S)  F.  C.  Squire 
Member  of  Railroad  Retirement 
Board. 


As  hereinabove  set  forth,  the  issues  presented  by 
the  foregoing  Petition  and  Answers  were  duly  tried  in 
the  United  States  District  Court  for  the  District  of  Colum¬ 
bia  before  the  Honorable  David  A.  Pine,  Justice  of  said 
Court,  on  the  16th  day  of  April,  1947.  Thereafter,  on  the 
29th  day  of  April,  1947,  the  Honorable  David  A.  Pine, 
Justice  of  said  Court,  filed  the  following  Opinion: 


76  OPINION 

This  is  an  action  for  review  of  a  decision  of  the  Rail¬ 
road  Retirement  Board.  It  arises  out  of  an  adjudication 
by  that  Board  under  the  Railroad  Unemployment  Insur¬ 
ance  Act.1  Sections  5(c)  and  5(f)  of  the  Act  authorized  a 
judicial  review,  by  this  Court,  of  the  Board’s  decision.2 
The  Act  establishes  a  system  of  unemployment  insurance 
for  employees  of  designated  classes  of  employers.  The 
Board  has  decided  that  petitioner  is  and  has  been  an  em¬ 
ployer  within  the  meaning  of  the  Act,  and  therefore  sub¬ 
ject  to  its  provisions.  That  was  the  sole  question  before 
•the  Board.  Its  decision  on  that  question  is  herein  presented 
for  review. 

1  64  Stat.  1094  ;  46  U.S.C.A.  361  et  seq. 

i  2  46  U.S.C.A.  356(c)  and  (f).  By  amendment  enacted  after  insti¬ 
tution  of  this  action,  provision  is  made  for  review  of  the  Board’s  deci¬ 
sions  by  the  Circuit  Courts  of  Appeal,  instead  of  by  the  District  Courts 
(Act  of  July  31,  1946;  Section  314,  Public  Law  572). 


The  Act  defines  an  employer  as  “any  company3  which 
is  directly  or  indirectly  owned  or  controlled  by  one  or 
more  .  .  .  carriers  4  or  under  common  control  therewith, 
and  which  operates  any  equipment  or  facility  or  performs 
any  service  ...  in  connection  with  the  transportation 
77  of  .  .  .  property  by  railroad,  or  the  receipt,  delivery, 
.  .  .  transfer  in  transit,  .  .  .  storage,  or  handling  of 
property  transported  by  railroad  ...” 

This  court,  under  the  Act,  may  enter  upon  the  pleadings 
and  transcript  of  record  a  decree  affirming,  modifying,  or 
reversing  the  decision  of  the  Board,  but  no  additional  evi¬ 
dence  mav  be  received;  and  the  “findings  of  the  Board  as 
to  the  facts,  if  supported  by  evidence  and  in  the  absence 
of  fraud,  shall  be  conclusive.”5 

The  transcript  of  the  record  upon  which  the  findings 
and  decision  of  the  Board  are  based  has  been  filed  in  this 
court.  It  consists  of  1884  pages  and  contains  63  exhibits. 
The  decision  of  the  Board  consumes  61  pages,  the  dissent¬ 
ing  opinion  20  pages,  the  testimony  taken  before  the  exam¬ 
iner  861  pages,  and  his  report  67  pages  of  the  transcript. 
No  question  of  fraud  is  raised. 

So  far  as  material  to  this  case,  the  definition  of  “employ¬ 
er,”  as  contained  in  the  Act,  resolves  itself  into  two  ele¬ 
ments,  the  first  of  which  is  the  meaning  of  the  word 
“controlled.”  The  Board  has  interpreted  “control”  to 
include  the  right  or  power  to  direct  the  policies  and  busi¬ 
ness  of  another.  The  Board’s  interpretation  does  not 
require  that  the  right  or  power  be  exercised  in  order  to 
constitute  “control.”  The  language  of  the  Act  is  broad, 
and  this  interpretation  of  the  Board  appears  to  be  in 
keeping  with  the  legislative  purpose  of  the  Act  and  in 
consonance  with  the  trend  of  judicial  expression  in  similar 
cases. e  Moreover,  the  function  of  review  reposed  in  the 

8  Petitioner  is  “company”  under  the  Act,  45  U.S.C.A.  351. 

4  Carrier  by  railroad,  subject  to  Part  I  of  the  Interstate  Com¬ 
merce  Act,  49  U.S.C.A.,  Chapter  1. 

8  45  U.S.C.A.  355(f). 

6  Rochester  Telephone  Corp.  v.  U.S.,  307  U.S.  125. 

Public  Service  Corp.  v.  Securities  and  Exchange  Commission,  129 
F.  2d  899,  C.C.A.  3d,  cert,  denied,  317  U.S.  691. 
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courts  in  an  action  of  this  kind  is  to  determine  that  there 
has  been  “an  application  of  the  statute  in  a  just  and  rea¬ 
soned  manner,”7  or,  as  stated  in  a  still  more  recent  case, 
“Where  the  question  is  one  of  specific  application  of  a 
•broad  statutory  term  in  a  proceeding  in  which  the  agency 
administering  the  statute  must  determine  it  initially,  the 
reviewing  court’s  function  is  limited,”  and  “the  Board’s 

determination  that  specified  persons  are  ‘employees’ 
78  under  this  Act  (National  Labor  Eolations  Act)  is  to 

be  accepted  if  it  has  ‘warrant  in  the  record’  and  a 
reasonable  basis  inlaw.”  8  The  interpretation  of  the  Board 
in  the  instant  case  meets  these  requirements. 

Turning  to  the  facts  relevant  to  this  element  of  “con¬ 
trol,”  the  Board’s  findings  disclose,  among  others,  that 
the  New  York  Central  Railroad  Co.,  a  “carrier”  within 
the  meaning  of  the  Act,  had  the  right  or  power  to  direct 
the  policies  and  business  of  petitioner  during  the  entire 
period  in  question,  if  owner  be  considered  in  a  practical, 
realistic,  and  experienced  sense.  Among  the  voluminous 
facts  found  by  the  Board,  it  is  necessary  only  to  give  a 
brief  summary  of  a  few  of  them  in  order  to  demonstrate 
the  correctness  of  this  conclusion. 

The  entire  capital  stock  of  petitioner  has  at  all  times 
been  owned  by  the  United  States  Freight  Co.,  a  holding 
company.  Through  the  medium  of  various  corporate  de¬ 
vices  and  agreements,  the  New  York  Central  has  been  the 
undisputed  beneficial  owner  of  54%  of  the  total  outstanding 
stock  of  the  United  States  Freight  from  1932  to  about 
1937,  and  of  49%  of  such  stock  from  about  1937  to  the 
date  of  the  Board’s  decision  herein.  This  stock  was  ac¬ 
quired  with  the  funds  of  the  New  York  Central.  The  re¬ 
maining  stock  of  the  United  States  Freight  has  been 
distributed  among  many  stockholders,  no  one  of  whom  has 
owned  more  than  about  one  percent.  At  each  annual  meet¬ 
ing  of  the  stockholders  of  the  United  States  Freight  since 
1932,  the  stock  beneficially  owned  by  the  New  York  Central 
has  represented  a  majority  of  the  votes  cast.  These  facts 
found  by  the  Board  are  “supported  by  the  evidence.” 

7  Gray  v.  Powell,  314  U.S.  402. 

®  National  Labor  Relations  Board  v.  Hearst  Publications,  322  U.S. 
Ill,  13L 
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The  evidence  thus  supporting  the  facts,  and  such  facts 
disclosing  control  under  the  interpretation  of  the  Board, 
and  such  interpretation  having  “a  reasonable  basis  in 
law,”  no  more  need.be  said  on  the  question  of  control,  were 
it  not  for  petitioner’s  insistence  that  the  creation  of  a 
trusteeship  in  1939,  in  Balthasar  H.  Meyer,  withdrew  from 
the  New  York  Central  the  control  of  this  stock.  This  rela¬ 
tionship  was  established  after  a  decision  by  the  Inter- 
79  state  Commerce  Commission  in  the  Freight  Forwarders 
Investigation,  299  I.C.C.  201,  in  which  the  Commission 
found  that  New  York  Central,  through  stock  ownership 
and  working  relations,  controlled  petitioner  “so  as  to  con¬ 
stitute  the  latter  an  agency  or  instrumentality  of  the  New 
York  Central  for  the  consolidation  of  less-than-carload 
shipments  into  carloads.”  Apparently  in  an  effort  to  avoid 
the  consequences  of  this  decision,  Mr.  Meyer  was  made  a 
trustee  of  this  stock  with  power  to  vote  it  free  of  control 
or  suggestion  by  the  corporations  which  were  the  creatures 
of  the  New  York  Central  and  which  had  been  interposed 
between  the  Freight  Company  and  the  New  York  Central 
in  the  ownership  of  the  stock.  The  New  York  Central,  how¬ 
ever,  remained  the  beneficial  owner  of  the  stock,  was  both 
the  creator  and  sole  beneficiary  of  the  trust,  and  from  a 
practical  standpoint  at  least,  could  terminate  it  at  will,  with 
express  sanction  for  its,  termination  after  the  enactment 
of  the  Freight  Forwarders  Act  on  March  16,  1942  (49 
U.S.C.A.  1011(g)  permitting  a  railroad  to  control  a  freight 
forwarder.  Inasmuch  as  the  Court  is  not  permitted  to 
•  weigh  the  evidence  in  this  proceeding  or  draw  its  own 
inferences  therefrom, 9  the  existence  of  this  trust  would 
not  he  sufficient  to  overcome  the  Board’s  finding,  even 
though  there  were  a  disposition,  which  does  not  exist,  to 
allow  legal  formalism  to  obscure  reality.  The  Board’s 
decision  that  New  York  Central  “controlled”  petitioner 
therefore  will  he  sustained. 

The  second  element  of  the  definition  of  employer  is  the 
meaning  of  the  expression,  “service  ...  in  connection  with 
the  transportation  of .  .  .  property  by  railroad,  or  the  re¬ 
ceipt,  delivery,  .  .  .  transfer  in  transit,  . .  .  storage,  or  han- 
'dling  of  property  transported  by  railroad  ...” 


9  National  Labor  Relations  Board  v.  Nevada  Corp.,  316  U.S.  105. 
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In  Railroad  Retirement  Board  v.  Duquesne  Warehouse 
Co.,  326,  U.S.  446,  453,  454,  the  Supreme  Court  held  that, 
“at  the  very  least  the  phrases  in  question  embrace  activi¬ 
ties  which  form  a  part  of  transportation  service  within  the 
meaning  of  the  Interstate  Commerce  Act,”  and  “which 
would  be  transportation  services  when  performed  by  a 
railroad  but  which  it  chooses  to  have  performed  by  its 
affiliate.” 

80  Section  1(3) 10  of  the  Interstate  Commerce  Act,  in 
defining  “transportation,”  includes  services  in  con¬ 
nection  with  the  “receipt,”  “delivery,”  “transfer  in 
transit,”  “storage,”  and  “handling”  of  property  trans¬ 
ported.  This  language  is  identical  with  the  language  used 
in  the  Railroad  Unemployment  Insurance  Act. 

Briefly  stated,  the  Board  found  that  petitioner  was 
fundamentally  a  transportation  agehcy  engaged  in  the 
handling  of  railroad  less-than-carload  freight;  that  its 
operations  were  primarily  directed  toward  the  consolida¬ 
tion  of  less-than-carload  merchandise  entrusted  to  it  by  the 
public  into  carloads  for  transportation  in  line-haul  move¬ 
ment  by  railroads  and  the  concentration  of  such  movements 
over  direct  and  economical  rail  routes;  that  where  such 
rail  movement  is  impracticable  or  uneconomical,  petitioner 
utilizes  truck  transportation,  for  the  most  part  in  coordina¬ 
tion  with  rail  movements ;  and  that  in  so  doing  it  receives, 
stores,  handles,  and  delivers  less-than-carload  merchandise 
transported  by  rail,  loads  and  unloads  the  same  into  and 
from  railroad  cars,  and  transfers  them  in  transit  from  car 
to  car  at  break-bulk  points.  These  findings  of  the  Board 
are  supported  by  the  evidence,  and  they  clearly  disclose  that 
petitioner  comes  within  the  second  element  of  the  definition 
of  “employer.” 

In  view  of  the  foregoing,  the  decision  of  the  respondent 
will  be  affirmed.  Counsel  will  submit,  on  notice,  appropriate 
judgment  carrying  this  opinion  into  effect. 

David  A.  Pine 

i  Justice 

April  29, 1947. 


10  49  U.S.CJL  1(3). 


Thereafter,  on  the  14th  day  of  May,  1947,  the  fol¬ 
lowing  Judgment  was  entered  in  the  United  States  District 
Court  for  the  District  of  Columbia: 


81  JUDGMENT  DISMISSING  COMPLAINT 

This  cause  came  on  to  be  heard  at  this  term  of  Court, 
and  thereupon,  on  consideration  thereof,  it  is,  pursuant  to 
the  opinion  of  the  Court  filed  herein,  this  14th  day  of  May, 
1947 : 

Adjudged,  Ordered,  and  Decreed:  That  the  decision  of 
the  respondent  Board  be  and  the  same  hereby  is  affirmed. 

/s/  David  A.  Pine 
Justice 

Approved  as  to  form: 

/s/  Harry  C.  Ames 
/s/  Edward  C.  N-rtz 
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Thereafter  on  the  13th  day  of  August,  1947,  the  peti¬ 
tioner  (plaintiff),  Universal  Carloading  and  Distributing 
Company,  Inc.,  filed  its  Notice  of  Appeal  from  such  judg¬ 
ment  of  the  United  States  District  Court  for  the  District 
of  Columbia,  which  said  Notice  of  Appeal,  omitting  cap¬ 
tion,  is  in  words  and  figures  as  follows,  to  wit: 


82  NOTICE  OF  APPEAL. 

Notice  is  hereby  given  this  13th  day  of  August,  1947, 
that  Universal  Carloading  and  Distributing  Co.,  Inc., 
hereby  appeals  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  from  the  judgment  of  this 
Court  entered  on  the  14th  day  of  May,  1947  in  favor  of 
said  Railroad  Retirement  Board,  and  Brotherhood  of  Rail¬ 
way  and  Steamship  Clerks,  Freight  Handlers,  Express 
and  Station  Employees,  against  said  Universal  Carload¬ 
ing  and  Distributing  Co.,  Inc. 

/s/  Herbert  J.  Patrick, 

Attorney  for  Plaintiff. 

Concurrently  with  the  filing  of  such  Notice  of  Appeal 
said  petitioner  (plaintiff),  filed  its  appeal  bond  as  required 
by  the  Rules  of  the  Court,  which  said  bond  was  approved 
by  such  United  States  District  Court  for  the  District  of 
Columbia. 

On  said  13th  day  of  August,  1947,  immediately  follow¬ 
ing  the  filing  of  said  Notice  of  Appeal  and  appeal  bond, 
the  parties  to  said  action  filed  with  the  Clerk  of  the 
United  States  District  Court  for  the  District  of  Columbia 
their  stipulation  relating  to  the  Record  on  Appeal,  which 
said  stipulation,  omitting  caption,  is  in  words  and  figures 
as  follows,  to  wit: 


459 


88  STIPULATION  RELATING  TO  RECORD  ON 

APPEAL. 

It  is  hereby  stipulated  and  agreed  by  and  among  the 
parties  in  the  above  entitled  cause  of  action  that : 

1.  The  Record  on  Appeal  to  be  filed  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia,  in 
the  appeal  of  Universal  Carloading  and  Distributing  Co. 
Inc.,  from  the  judgment  of  the  United  States  District 
Court  which  was  made  and  entered  in  said  cause  on  the 
14th  day  of  May,  1947,  shall  consist  of  the  entire  record 
of  proceedings  in  such  cause  in  such  United  States  Dis¬ 
trict  Court,  including  the  Transcript  of  the  Record  of 
Proceedings  Before  the  Railroad  Retirement  Board  In 
the  Matter  of  the  Status  of  Universal  Carloading  and 
Distributing  Co.  Inc.,  Under  the  Railroad  Unemployment 
Insurance  Act,  Jurisdictional  Docket  No.  14,  which  was 
filed  in  the  United  States  District  Court  for  the  District 
of  Columbia  in  the  above  entitled  cause  of  action. 

89  2.  Subject  to  the  approval  and  order  of  the  United 
States  District  Court  for  the  District  of  Columbia,  the 

original  Transcript  of  the  Record  of  Proceedings  Before 
the  Railroad  Retirement  Board  In  the  Matter  of  the 
Status  of  Universal  Carloading  and  Distributing  Co.  Inc., 
Under  the  Railroad  Unemployment  Insurance  Act,  Juris¬ 
dictional  Docket  No.  14,  so  filed  in  the  above  entitled  cause 
of  action  in  said  United  States  District  Court,  shall  be 
sent  to  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  as  part  of  the  Record  on  Appeal  from  the 
Judgment  of  said  District  Court  in  lieu  of  a  copy  thereof. 

3.  In  connection  with  the  prosecution  of  such  appeal 
from  the  Judgment  of  the  United  States  District  Court 
for  the  District  of  Columbia  made  and  entered  in  said 
cause  of  action  on  May  14,  1947,  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  a  Joint 
Appendix  shall  be  prepared  by  all  of  the  parties  to  said 
cause  of  action,  which  said  Joint  Appendix  shall  contain: 

(a)  A  copy  of  the  Petition  for  Review  filed  by  Uni- 
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versal  Carloading  and  Distributing  Co.  Inc.,  Petitioner, 
against  The  Railroad  Retirement  Board  and  The  Brother¬ 
hood  of  Railway  and  Steamship  Clerks,  Freight  Handlers, 
Express  and  Station  Employees,  Respondents,  in  the  above 
entitled  cause  of  action  in  the  United  States  District  Court 
for  the  District  of  Columbia,  but  omitting  caption  and 
copies  of  exhibits  attached  to  said  petition. 

(b)  A  copy  of  the  Answer  of  The  Railroad  Retirement 
Board  to  said  Petition  for  Review  filed  in  said  cause  of 
action  in  the  United  States  District  Court  for  the  District 
of  Columbia,  omitting  caption. 

90  i  (c)  A  copy  of  the  Answer  of  The  Brotherhood  of 
i  Railway  and  Steamship  Clerks,  Freight  Handlers,  Ex¬ 
press  and  Station  Employees  to  said  Petition  for  Review, 
filed  in  said  cause  of  action  in  the  United  States  District 
Court  for  the  District  of  Columbia,  omitting  caption. 

(d)  A  copy  of  the  opinion  of  the  Honorable  Justice 
David  A.  Pine,  filed  in  the  above  entitled  cause  of  action 
in  said  United  States  District  Court  for  the  District  of 
Columbia  on  the  29th  day  of  April,  1947. 

(e)  A  copy  of  the  Judgment  of  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia,  made  and  entered 
in  the  above  entitled  cause  of  action,  on  the  14th  day  of 
May,  1947. 

(f)  A  copy  of  the  Notice  of  Appeal  from  such  Judgment 
of  the  United  States  District  Court  in  the  above  entitled 
cause  of  action  to  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia,  which  said  Notice  of  Appeal 
was  filed  in  said  United  States  District  Court  on  the  13th 
day  of  August,  1947. 

(g)  Such  other  parts  of  the  record  of  proceedings  in 
the  above  entitled  cause  of  action  in  the  United  States 
District  Court  for  the  District  of  Columbia,  as  are  required 
by  law  or  the  rules  of  court  to  be  included  in  such  Ap¬ 
pendix. 

(h)  Such  portions  of  the  Transcript  of  the  Record  of 
Proceedings  Before  the  Railroad  Retirement  Board  in 

91  the  Matter  of  the  Status  of  Universal  Carloading  and 
i  Distributing  Co.  Inc.,  Jurisdictional  Docket  No.  14, 
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which  was  filed  by  said  Railroad  Retirement  Board  in  the 
United  States  District  Court  for  the  District  of  Columbia 
as  part  of  the  record  of  proceedings  in  the  above  entitled 
cause,  as  the  parties  or  any  of  them,  shall  desire;  it  being 
the  intent  and  purpose  of  the  parties  in  the  preparation  of 
such  Joint  Appendix  to  include  therein  and  as  a  part 
thereof,  all  such  portions  of  the  Transcript  of  the  Record 
of  Proceedings  Before  the  Railway  Retirement  Board,  as 
shall,  in  the  opinion  and  judgment  of  such  parties,  or  any 
of  them,  be  material  to,  and  necessary  for  the  full  and 
complete  determination  by  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  of  all  the  questions 
and  issues  presented  to  such  Court  by  such  appeal, 
eliminating  therefrom  all  such  portions  as,  in  the  mutual 
judgment  of  all  of  the  parties,  can  serve  no  useful  purpose 
in  the  determination  of  such  appeal.  The  inclusion  in 
this  Joint  Appendix  of  any  portion  or  portions  of  the 
testimony  or  exhibits  so  selected  shall  not  be  regarded  as 
an  admission  on  the  part  of  'any  party  hereto  that  any 
such  portion  or  portions  of  the  testimony  or  exhibits  so 
included  constitute  competent,  material  evidence  or  as 
having  any  probative  value  with  regard  to  the  matters 
in  issue  at  such  hearing  before  such  Examiner,  or  de¬ 
prive  any  such  party  from  questioning  the  materiality, 
competency  or  probative  value  of  any  such  evidence  so 
included,  provided,  however,  that  in  the  case  of  exhibits 
or  parts  of  exhibits  purporting  to  be  copies  of  letters, 
memoranda  or  other  documents,  it  is  expressly  stipulated 
that  such  exhibits  or  parts  of  exhibits  are  true  and  cor¬ 
rect  copies  of  such  letters,  memoranda  or  other  origi- 
92  nal  documents;  that  in  each  case  the  originals  of 
such  letters,  memoranda  or  documents  were  signed 
by  the  parties  whose  names  appear  as  signatures  thereto 
on  the  date  shown*  therein,  and  that  in  the  case  of  let¬ 
ters  and  memoranda,  such  originals  were  duly  transmitted 
as  of  such  date  shown,  to  the  person  or  persons  to  whom 
the  same  are  addressed. 

(i)  A  copy  of  this  stipulation. 

(j)  A  copy  of  the  order  of  the  United  States  District 
Court  for  the  District  of  Columbia,  when  and  if  the  same  is 
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made  and  entered  by  such  Court  in  this  cause  of  action, 
directing  the  Clerk  of  said  Court  to  include  in  such  Rec¬ 
ord  on  Appeal,  the  original  Transcript  of  the  Record  of 
Proceedings  Before  the  Railroad  Retirement  Board  In 
the  Matter  of  the  Status  of  Universal  Carloading  and  Dis¬ 
tributing  Co.,  Inc.,  Jurisdictional  Docket  No.  14,  which 
was  filed  in  such  United  States  District  Court  in  this 
cause  of  action,  in  lieu  of  a  copy  thereof. 

4.  Such  Joint  Appendix  will  contain  all  such  portions 
of  such  Transcript  of  the  Record  of  Proceedings  before 
the  Railroad  Retirement  Board  as,  in  the  judgment  and 
opinion  of  the  parties  or  any  of  them,  is  material  and 
necessary  for  the  determination  of  all  the  questions  and 
issues  presented  by  such  appeal,  and  fully  consenting  and 
agreeing  that  in  the  consideration  and  determination  of 
such  appeal,  the  United  States  Court  of  Appeals  may, 
if  it  so  elect,  restrict  itself  to  the  consideration  of  only 
such  portions  of  such  Transcript  as  are  set  out  in  such 
Joint  Appendix. 

93  All  of  which  is  now  stipulated  and  agreed  by  and 
among  the  parties  to  said  cause  of  action  by  their 
respective  counsel,  this  13th  day  of  August,  1947. 

UNIVERSAL  CaBLOADING  AX'D  DISTRIBUTING 

Company,  Inc. 

By  (s)  Herbert  J.  Patrick, 

!  Herbert  J.  Patrick, 

i  Attorney  for  Plaintiff  ( Petitioner ). 

Railroad  Retirement  Board 

i  By  (s)  Myles  F.  Gibbons, 

Myles  F.  Gibbons, 

General  Counsel  for  Railroad  Re- 
\  tirement  Board,  Defendant  (Re¬ 

spondent). 

i  Brotherhood  of  Railway  and  Steamship 

Clerks,  Freight  Handlers,  Express  and 

Station  Employees. 

By  (s)  Willard  H.  McEwen, 

Attorney  for  Brotherhood ,  Defend- 
!  ant  ( Respondent ). 
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Immediately  following  the  filing  of  such  stipulation  re¬ 
lating  to  the  Record  on  Appeal,  the  petitioner  (plaintiff) 
filed  its  motion  in  said  cau-se  that  such  Court  make  and 
enter  its  order  that  the  original  Certified  Transcript  of 
Record  before  the  Railroad  Retirement  Board  which  has 
been  stipulated  by  the  parties  to  be  part  of  the  Record 
on  Appeal,  should  be  sent  by  the  Clerk  of  such  United 
States  District  Court  of  Appeals  for  the  District  of 
Columbia  in  lieu  of  a  copy  of  such  document  and,  on  the 
15th  day  of  August,  1947,  such  Court  made  and  entered 
its  order  in  said  cause  granting  said  motion,  which  said 
order  of  court,  omitting  caption,  is  in  words  and  figures 
as  follows,  to-wit: 

86  ORDER  OF  COURT  SENDING  ORIGINAL  TRAN¬ 
SCRIPT  OF  RECORD  TO  THE  UNITED  STATES 
COURT  OF  APPEALS  FOR  THE  DISTRICT  OF 
COLUMBIA  IN  LIEU  OF  COPY. 

The  Petitioner  having  appealed  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  from  final 
order  and  judgment  entered  in  this  action  on  May  14,  1947 ; 
the  parties  to  the  action  having  filed  a  stipulation  as  to 
the  contents  of  the  record  on  Appeal;  the  petitioner  hav¬ 
ing  filed  its  Motion  that  the  Court  make  and  enter  its 
Order  that  the  original  Certified  Transcript  of  Record 
before  the  Railroad  Retirement  Board  in  the  Matter  of 
the  Status  of  Universal  Carloading  and  Distributing  Co. 
Inc.,  under  the  Railroad  Unemployment  Insurance  Act, 
Jurisdictional  Document  No.  14,  consisting  of  1,884  pages, 
which  was  filed  by  the  respondent,  Railroad  Retirement 

87  Board  in  this  proceeding,  and  which  has  been  stipulated 
by  the  parties  to  be  part  of  the  Record  on  Appeal, 

should  be  sent  by  the  Clerk  of  this  Court  to  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  in 
lieu  of  a  copy  of  such  document;  the  appellees  having  filed 
their  written  stipulation  that  the  matters  and  things  set 
out  in  said  Motion  are  true,  and  their  written  consent  to 
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the  granting  of  snch  motion;  and  the  Court  being  of 
the  opinion  in  the  premises  that  such  original  Certified 
transcript  should  be  sent  by  the  Clerk  of  this  Court  to 
the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  in  lieu  of  a  copy  of  such  document,  it  is  this 
15th  day  of  August,  1947, 

I  Ordered,  adjudged  and  decreed  by  the  Court  that  the 
original  Certified  Transcript  of  the  Record  before  the 
Railroad  Retirement  Board  in  the  Matter  of  the  Status 
of  Universal  Carloading  and  Distributing  Co.  Inc.,  under 
the  Railroad  Unemployment  Insurance  Act,  Jurisdictional 
Document  No.  14,  which  was  filed  by  the  respondent,  Rail¬ 
road  Retirement  Board,  in  this  proceeding  and  which 
has  been  stipulated  by  the  parties  to  be  part  of  the 
Record  of  Appeal,  should  be  sent  by  the  Clerk  of  this 
Court  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  lieu  of  a  copy  of  such  document. 

/s/  R.  B.  Keech, 
(Justice). 

Thereafter,  on  the  22nd  day  of  September,  1947,  the 
Clerk  of  the  United  States  District  Court  for  the  Dis¬ 
trict  of  Columbia,  filed  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  the  Record  on  Ap¬ 
peal,  consisting  of  the  entire  record  of  proceedings  in 
such  United  States  District  Court,  including  the  Tran¬ 
script  of  the  Record  of  Proceedings  Before  the  Railroad 
Retirement  Board  In  the  Matter  of  the  Status  of  the 
Universal  Carloading  and  Distributing  Co.  Inc.,  Under  the 
Railroad  Unemployment  Insurance  Act,  Jurisdictional 
Docket  No.  14,  which  was  filed  in  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia  in  accordance 
with  the  stipulation  of  parties  relating  to  Record  on  Ap¬ 
peal  as  hereinbefore  set  out  on  page  459  of  this  Joint 
Appendix. 
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This  is  to  certify  that  the  above  and  foregoing.  Joint 
Appendix  has  been  prepared  through  the  collaboration  of 
all  of  the  parties  to  said  cause  pursuant  to,  and  in  ac¬ 
cordance  with  the  Stipulation  Relating  to  Record  on  Ap¬ 
peal  entered  into  by  and  among  said  parties  and  filed  in 
the  office  of  the  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia  on  the  13th 
day  of  August,  1947,  and  hereinbefore  set  out  in  said 
Joint  Appendix  on  pages  459-462  inc. 

Universal.  Carloading  and  Distributing 
Company,  Inc. 


By  Herbert  J.  Patrick, 

Attorney  for  Plaintiff  ( Petitioner ). 

Railroad  Retirement  Board 


.By  Myles  F.  Gibbons, 

General  Counsel  for  Railroad  Re¬ 
tirement  Board ,  Defendant  (Re¬ 
spondent). 

Brotherhood  of  Railway  and  Steamship 
Clerks,  Freight  Handlers,  Express  and 
Station  Employees. 


By  Willard  H.  McEwen, 

Attorney  for  Brotherhood,  Defend¬ 
ant  ( Respondent ). 
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District  of  Columbia. 
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PANY,  INC., 
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vs. 


RAILROAD  RETIREMENT  BOARD, 

BROTHERHOOD  OF  RAILWAY  AND  STEAMSHIP 
CLERKS,  FREIGHT  HANDLERS,  EXPRESS  AND 
STATION  EMPLOYEES, 
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No.  9649 


Appeal  from  Judgment  of  the  United  States 
District  Court  for  the  District  of  Columbia 


BRIEF  OF  APPELLANT 


Definitions  of  Short  Titles  Used  in  This  Brief 

“Universal”  refers  to  Universal  Carloading  &  Dis¬ 
tributing  Company,  Inc.,  the  appellant  herein. 

“ Board”  refers  to  the  Railroad  Retirement  Board,  one 
of  the  appellees  herein. 

“Brotherhood”  refers  to  the  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees,  the  other  appellee  herein. 

“The  Act”  refers  to  the  Railroad  Unemployment  In¬ 
surance  Act,  enacted  June  25,  1938,  52  Stat.  1094,  et  seq., 
as  amended  October  10,  1940,  54  Stat.  1094,  et  seq.y  and 
published  in  U.S.C.  Tit.  45,  Secs.  351,  et  seq. 

“Freight  Company”  refers  to  United  States  Freight 
Company,  a  holding  company  owning  all  of  the  stock  of 
Universal. 

“Central”  refers  to  New  York  Central  Railroad. 
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i  JURISDICTIONAL  STATEMENT 

In  support  of  the  jurisdiction  of  the  United  States  Dis¬ 
trict  Court  and  United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  this  cause  of  action,  the  appellant 
respectfully  shows : 

On  October  26,  1945,  the  Board  rendered  its  Decision 
(Jt.  App.  352)  that  the  appellant  is,  and  has  been,  at 
least  since  August  28,  1935,  an  “employer”  within  the 
meaning  of  Section  1(a)  of  the  Railroad  Unemployment 
Insurance  Act  (Jt.  App.  386  and  425). 

On  February  4,  1946,  the  appellant  filed  its  petition  for 
review  of  such  decision  in  the  United  States  District 
Court  for  the  District  of  Columbia,  pursuant  to  the  pro¬ 
visions  of  Section  5(c)  and  (f)  of  the  Act.  (Appendix  A, 
pp.  m  to  vn.) 

The  jurisdiction  of  the  United  States  District  Court 
for  the  District  of  Columbia  was  predicated  upon  the  pro¬ 
visions  of  Section  5(c)  and  (f)  of  the  Act  in  effect  on 
the  date  of  the  filing  of  such  action  on  February  4,  1946.1 
On  the  fourteenth  day  of  May,  1947,  the  United  States 
District  Court  for  the  District  of  Columbia  entered  its 
judgment  that  the  Decision  of  the  appellee  Board  be  af¬ 
firmed  (Jt.  App.  457). 

The  jurisdiction  of  the  United  States  Court  of  Appeals 
is  predicated  on  the  provisions  of  Section  5(f)  as  the  same 
existed  on  the  date  of  the  filing  of  such  action  in  the 
United  States  District  Court  for  the  District  of  Columbia, 
providing  that  “the  judgment  and  review  of  the  (District) 
Court  shall  be  final,  subject  to  review  as  in  equity  cases.” 
(See  Appendix  A  to  this  Brief,  p.  vi.) 

lOn  July  31,  1946,  approximately  five  months  after  this  action  for 
review  was  filed  in  the  United  States  District  Court  for  the  District  of 
Columbia,  the  Railroad  Unemployment  Insurance  Act  was  amended  by 
Congress  (60  Stat.  738),  and  under  such  amendment  it  was  provided  in 
Sec.  5(f)  that  any  such  action  for  review  might  be  filed  in  the  United 
States  circuit  court  of  appeals  for  the  circuit  in  which  the  claimant  or 
other  party  resides  or  will  have  had  his  principal  place  of  business  or 
principal  executive  office,  or  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  or  in  the  Court  of  Appeals  for  the  District  of 
Columbia.  However,  no  provision  was  made  in  such  amendment  regard¬ 
ing  actions  for  review  theretofore  filed  and  pending  at  the  time  of  such 
amendment. 
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STATEMENT  OF  THE  CASE 


Nature  of  the  Issues 

Universal  is  a  corporation  organized  under  the  laws  of 
the  State  of  Delaware  and  is  engaged  in  the  business  of 
freight  forwarding.  The  nature  and  character  of  its  busi¬ 
ness  are  described  in  great  detail  in  the  evidence  in  this 
proceeding  and  summarized  on  pages  12  to  15  of  this  Brief. 

A  single  issue  forms  the  subject  of  the  present  proceed¬ 
ing,  namely,  whether  Universal  is  an  “employer”  within 
the  meaning  of  the  Railroad  Unemployment  Insurance  Act. 

It  is  conceded  that  Universal  is  not  a  carrier  by  rail¬ 
road  or  other  carrier  subject  to  Part  I  of  the  Interstate 
Commerce  Act.  The  issue  is  whether  it  falls  within  that 
portion  of  the  definition  section  of  the  Railroad  Unemploy¬ 
ment  Insurance  Act  which  includes  as  an  “employer”  sub¬ 
ject  to  the  Act: 

“  .  .  .  any  company  which  is  directly  or  indirectly 
owned  or  controlled  by  one  or  more  such  carriers  or 
under  common  control  therewith,  and  which  operates 
any  equipment  or  facility  or  performs  any  service 
(except  trucking  service,  casual  service,  and  the  casual 
operation  of  equipment  or  facilities)  in  connection 
with  the  transportation  of  passengers  or  property  by 
railroad,  or  the  receipt,  delivery,  elevation,  transfer 
in  transit,  refrigeration  or  icing,  storage,  or  handling 
of  property  transported  bv  railroad  ...” 

It  will  be  noted  that  in  order  for  a  corporation,  not  itself 
a  carrier,  to  come  within  the  definition,  two  things  are 
necessary — (1)  it  must  be  directly  or  indirectly  owned  or 
controlled  by  one  or  more  carriers  or  under  common  con¬ 
trol  therewith,  and  (2)  it  must  operate  an  equipment  or 
facility,  or  perform  a  service  other  than  trucking  service, 
casual  service,  or  the  casual  operation  of  equipment  or 
facilities,  in  connection  with  the  transportation  of  passen¬ 
gers  or  property  by  railroad,  or  the  receipt,  delivery, 
elevation,  transfer  in  transit,  refrigeration  or  icing,  stor- 
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age,  or  handling  of  property  transported  by  railroad.  The 
absence  of  either  of  these  two  requirements  excludes  a 
corporation  from  the  operation  of  the  Railroad  Unem¬ 
ployment  Insurance  Act,  and  places  it  under  the  coverage 
of  the  Social  Security  system  applicable  to  employment 
generally. 

The  Railroad  Retirement  Board,  in  the  decision  which 
gives  rise  to  this  action,  has  found  that  Universal  is 
directly  or  indirectly  owned  and  controlled  by  New  York 
Central  Railroad,  and  that  Universal  is  engaged  in  the 
performance  of  services  and  the  operation  of  facilities 
(other  than  trucking  service,  casual  service  or  the  casual 
operation  of  facilities)  in  connection  with  the  transporta¬ 
tion  of  property  by  railroad  and  the  receipt,  delivery, 
transfer  in  transit,  storage  and  handling  of  property  trans¬ 
ported  by  railroad. 

It  is  the  position  of  the  appellant  herein  that  the  de¬ 
cision  of  the  Board  on  each  of  such  points  is  not  sup¬ 
ported  by  the  evidence  and  is  contrary  to  law,  and  that  the 
United  States  District  Court  for  the  District  of  Columbia 
erred  in  affirming  such  decision. 

The  Evidence 

As  stated  above,  the  action  in  the  District  Court  was  a 
review  of  a  decision  of  the  Railroad  Retirement  Board. 
No  new  or  additional  evidence  was  presented  in  the  lower 
court  and  the  evidence  in  the  cause  consists  of  the  Tran¬ 
script  of  a  hearing  held  before  an  Examiner  designated  by 
the  Board.  The  Transcript  is  quite  voluminous,  containing 
several  hundred  pages  of  oral  testimony  and  approxi¬ 
mately  one  thousand  pages  of  exhibits. 

The  parties  have  entered  into  a  Stipulation  selecting 
and  designating  ail  portions  of  the  Record  which  they  deem 
to  be  material  for  the  complete  determination  by  the  Court 
of  Appeals  of  all  the  questions  and  issues  presented  in 
this  appeal,  and  all  such  portions  have  been  printed  in  a 
Joint  Appendix  which  is  filed  concurrently  with  this  Brief. 

For  purposes  of  clarity,  the  evidence  is  summarized 
herein  in  two  parts,  the  first  dealing  with  the  relationship 
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between  the  appellant  and  New  York  Central  Railroad, 
and  the  second  dealing  with  the  nature  of  the  services 
performed  by  the  appellant. 


Relationship  between  Universal  and  Central 

(a).  Capital  Stock 

All  of  the  outstanding  capital  stock  of  Universal  is 
owned  by  Freight  Company  which,  in  turn,  has  300,000 
shares  of  stock  outstanding.  The  asserted  “control”  of 
Universal  by  Central  is  predicated  upon  the  fact  that  Cen¬ 
tral  has  a  beneficial  interest  in  a  certain  Trust  Indenture, 
dated  June  15,  1939  (Jt.  App.  Ex.  10,  p.  178),  whereby 
148,476  shares  of  Freight  Company  stock  are  deposited 
with  Balthasar  H.  Meyer,  as  Trustee,  in  conjunction  with 
a  series  of  transactions  leading  up  to  the  creation  of  the 
Trust. 

Under  the  terms  of  said  Trust  Indenture,  Mr.  Meyer,  a 
former  member  of  the  Interstate  Commerce  Commission 
having  no  other  relationship  with  Central,  is  given  full 
power  to  vote  the  trusteed  stock,  free  from  any  participa¬ 
tion  in  or  control  or  suggestion  by  Central  or  by  any  officer 
or  director  thereof,  or  by  any  corporation  affiliated  with 
Central  or  by  any  officer  or  director  of  any  such  corpora¬ 
tion  (Jt.  App.  180). 

Freight  Company  was  organized  in  May,  1925,  as  a  hold¬ 
ing  company,  to  acquire  by  stock  purchase  the  business  of 
three  freight  forwarding  companies  (Jt.  App.  19-21).  Uni¬ 
versal,  the  appellant  herein,  was  organized  in  December, 
1925,  as  an  operating  freight  forwarding  company  to  take 
over  and  operate  the  combined  forwarding  business  of  the 
companies  purchased  by  Freight  Company  (Jt.  App.  21). 
The  stock  of  Freight  Company  which  was  not  used  in  the 
purchase  of  the  predecessor  companies  from  their  stock¬ 
holders,  was  sold  to  the  general  public  (Jt.  App.  22).  None 
was  ever  sold  to  Central  (Jt.  App.  21-2).  The  stock  of 
Freight  Company  was  admitted  to  trading  on  the  New 
York  Stock  Exchange  in  1927  and  since  that  time  it  has 
been  actively  sold  and  traded  on  such  Exchange  (Jt  App. 
28). 
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During  a  period  of  two  or  three  years  commencing  in 
1928,  L.C.L.  Corporation  purchased  in  the  open  market  an 
aggregate  of  163,676  shares  of  Freight  Company  stock  with 
funds  totaling  $15,318,490.55  loaned  to  it  for  the  purpose 
by  a  subsidiary  of  Central,  under  a  contractual  arrange¬ 
ment  whereby  the  subsidiary  of  Central  was  granted  an 
option  for  ten  years  to  purchase  the  stock  for  an  amount 
equal  to  the  amounts  so  advanced  (Jt.  App.  161). 

In  1932,  L.C.L.  Corporation  asked  to  be  relieved  of  this 
stock  and  its  duties  and  obligations  in  connection  with 
the  transaction,  and  Linden  Securities  Corporation  (here¬ 
in  sometimes  referred  to  as  “Linden”)  was  organized  by 
officers  and  employees  of  Guaranty  Trust  Company  of 
New  York.  Linden  acquired  the  163,676  shares  of  Freight 
Company  stock,  subject  to  the  indebtedness  of  Central’s 
subsidiary  and  subject  to  the  ten  year  option  ( Jt.  App.  74, 
78-9,  165).  The  option  was  never  exercised. 

In  1937,  Linden  sold  15,200  shares  of  Freight  Com¬ 
pany  stock  on  the  open  market  for  $475,242.15  which  was 
applied  to  the  indebtedness  (Jt.  App.  88-9),  leaving  148,476 
shares  of  the  stock  owned  by  Linden. 

During  the  year  1937,  the  Interstate  Commerce  Com¬ 
mission  investigated  the  relations  between  various  rail¬ 
roads  and  freight  forwarders  to  determine  whether  the 
railroads  had  discriminated  in  favor  of  the  forwarders 
and  against  other  shippers,  and  on  October  11,  1938,  the 
Commission  found  that  discrimination  existed  in  the  case 
of  numerous  railroads  in  favor  of  various  freight  for¬ 
warders,  and  entered  an  order  that  such  railroads  cease 
and  desist  and  thereafter  abstain  from  engaging  in  such 
discriminatory  practices  (Jt.  App.  Ex.  No.  12,  p.  185,  220 
I.C.C.  201,  331).  Among  the  railroads  found  to  have  en¬ 
gaged  in  such  practices  was  Central,  the  freight  forwarder 
in  its  case  being  Universal. 

Without  admitting  the  correctness  of  such  finding,  but, 
instead,  expressly  declaring  its  belief  that  it  was  errone¬ 
ous,  Central’s  subsidiary  “for  the  purpose  of  eliminating 
any  claim  of  control  or  participation  in  control  of  United 
States  Freight  Company  or  any  of  its  subsidiaries  or 
affiliates”  (Jt.  App.  172),  entered  into  a  written  agree¬ 
ment  on  June  15,  1939  (Jt.  App.  Ex.  9,  p.  171),  providing 
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that  the  148,476  shares  of  stock  of  Freight  Company 
pledged  as  collateral  security  for  the  indebtedness  bal¬ 
ance  of  $14,843,248.40,  together  with  the  instruments  evi¬ 
dencing  the  indebtedness,  should  be  transferred  to  Bal¬ 
thasar  H.  Meyer,  as  Trustee,  in  trust  for  the  parties, 
and  that  the  option  to  purchase  the  stock  should  be  can¬ 
celled  and  terminated  (Jt.  App.  173). 

On  the  same  day,  June  15,  1939,  the  Trust  Indenture 
heretofore  mentioned  was  entered  into  with  Balthasar  H. 
Meyer  as  Trustee,  and  the  said  148,476  shares  of  Freight 
Company  stock  and  the  instruments  of  indebtedness  col¬ 
laterally  secured  thereby,  were  transferred  and  delivered 
to  the  said  Trustee,  and  have  been  in  his  custody  and 
possession  ever  since  (Jt.  App.  58). 

(b)  Directors  and  Management 

At  the  time  of  its  organization  in  1925,  Freight  Com¬ 
pany  had  seven  directors  consisting  of  E.  C.  Strohrn,  C. 
S.  Eytinge,  Walter  Bockstahler,  R.  F.  Locke,  W.  L.  Tay¬ 
lor,  F.  L.  Bateman  and  R.  J.  Leibenderfer.  None  of  them 
was  in  any  manner  connected  with  Central  or  any  of  its 
subsidiaries  (Jt.  App.  26).  Of  such  original  Board, 
Messrs.  Bateman,  Taylor  and  Leibenderfer  have  served 
continuously  up  to  the  present  time  (Jt.  App.  26-7). 

During  the  entire  corporate  existence  of  Freight  Com¬ 
pany  and  Universal  since  their  organization  in  1925,  there 
have  been  only  four  directors,  not  serving  concurrently, 
who  ever  had  any  connection  whatever  with  Central.  These 
four  men  were:  Gr.  C.  Woodruff,  who  served  from  1929 
until  1932,  and  who  had  been  connected  with  Central  for 
nine  years  previous  to  his  election  but  who  severed  his 
connection  with  Central  upon  being  elected  to  the  Freight 
Company  Board  ( Jt.  App.  75) ;  H.  W.  Burnham,  who  has 
served  from  1930  to  the  present  time  and  who  had  been 
employed  by  Central  in  a  minor  capacity  prior  to  1918, 
his  connection  with  Central  having  ceased  twelve  years 
prior  to  his  becoming  connected  with  Universal  and 
Freight  Company  ( Jt.  App.  34-5) ;  F.  N.  Melius,  who 
served  as  a  Director  and  President  of  Universal  and 
Freight  Company  from  1932  until  his  death  in  1941,  who 
had  been  an  employee  of  Central  at  the  time  of  his  selec- 
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tion,  but  who  was  selected  by  Freight  Company  without 
any  participation  by  Central,  and  who  severed  his  connec¬ 
tion  with  Central  at  the  time  ( Jt.  App.  32-4) ;  and  T.  C. 
Healey,  who  served  from  1930  to  1939,  an  attorney  who 
had  no  previous  connection  with  Central  but  who  later  be¬ 
came  Assistant  General  Solicitor  of  Central  (Jt.  App. 
30-1). 

The  number  of  members  on  the  Board  of  Directors  has 
changed  from  time  to  time  but  since  1929  has  never  been 
less  than  ten.  Since  1941,  the  Board  has  consisted  of 
twelve  members,  viz:  H.  W.  Burnham,  William  H.  St. 
John,  F.  L.  Bateman,  W.  L.  Taylor,  B.  R.  Lawrence,  C.  A. 
Waltz,  E.  H.  Gardner,  R.  J.  Leibenderfer,  Morris  For- 
gash,  F.  N.  Melius,  Jr.,  F.  E.  Jones  and  M.  K.  Murray 
(Jt.  App.  38).  Messrs.  Taylor,  Bateman  and  Leibenderfer 
have  served  continuously  from  the  time  of  the  organization 
in  1925.  Mr.  St.  John  has  served  continuously  since  1927, 
Messrs.  Lawrence,  Waltz  and  Gardner  have  served  con¬ 
tinuously  since  1932,  Mr.  Forgash  has  served  continuously 
since  1936,  Mr.  Melius,  Jr.,  since  1939,  and  Messrs.  Jones 
and  Murray  since  1941.  Not  a  single  member  of  this 
Board  has  ever  had  any  connection  of  any  kind  or  nature 
whatsoever  with  Central  or  any  of  its  subsidiaries,  except 
Mr.  Burnham  who  had  been  employed  by  it  as  a  stenog¬ 
rapher  twelve  years  before  coming  to  Freight  Company, 
and  all  of  such  Directors,  except  Mr.  St.  John,  had  been 
employees  of  Freight  Company  or  its  subsidiaries  for  vary¬ 
ing  periods  of  years  prior  to  their  election  as  directors. 
In  addition,  none  of  the  managers,  freight  managers,  as¬ 
sistants,  vice  presidents  or  officials  generally  of  Universal 
or  Freight  Company  had  ever  been  connected  with  Cen¬ 
tral  or  any  of  its  subsidiaries  as  director,  officer  or  em¬ 
ployee,  or  in  any  kind  of  executive  capacity,  except  Mr. 
Healey,  Mr.  Melius,  Sr.,  and  Mr.  Woodruff,  as  hereinbe¬ 
fore  set  out  (Jt.  App.  38-9). 

(c).  Exercise  of  Voting  Rights 

The  purpose  of  the  organization  of  Linden  Securities 
Corporation  in  1932  was  to  create  a  corporation  to  take 
over  the  Freight  Company  stock  subject  to  the  stock  pur¬ 
chase  arrangement  and  permit  such  stock  to  be  voted 
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separate  and  apart  from  and  independent  of  any  control 
or  attempt  to  exercise  control  on  the  part  of  Central  or 
its  affiliates  (Jt.  App.  84-5,  91).  After  Linden  was  or¬ 
ganized  in  1932  and  such  Freight  Company  stock  was 
transferred  to  it,  proxies  were  sent  to  it  each  year  by 
Freight  Company  as  to  all  other  stockholders,  naming  the 
persons  whom  the  current  Board  of  Directors  had  nomi¬ 
nated  as  proposed  directors  for  the  ensuing  year  ( Jt.  App. 
45),  and  in  every  case  the  proxies  were  returned  by  it 
without  any  suggestion  as  to  how  they  should  be  voted 
(Jt.  App.  41-2).  Although  Linden’s  proxies  always  repre¬ 
sented  more  than  50  per  cent  of  the  stock  voted  at  any  stock¬ 
holders  ’  meeting  (Jt.  App.  44-5),  they  were  always  voted 
by  Mr.  Leibenderfer,  Secretary  of  Freight  Company,  with¬ 
out  any  instructions  or  suggestions  of  any  kind  from 
Central  or  its  subsidiaries  (Jt.  App.  43). 

During  the  entire  time  that  Linden  exercised  the  voting 
rights  under  the  stock,  it  executed  such  proxies  in  the 
usual  manner  and  sent  them  in  to  Freight  Company.  At 
no  time  during  such  entire  period  did  any  officer,  director 
or  representative  of  Central,  or  any  affiliate,  approach 
Linden  as  to  what  should  be  done  in  connection  with  the 
giving  of  such  proxies  to  the  Freight  Company  manage¬ 
ment.  Instead,  Linden  exercised  the  entire  control  over 
the  giving  of  such  proxies,  wholly  independent  of  any  in¬ 
terference  or  suggestion  of  any  kind  on  the  part  of  those 
companies,  their  officers,  agents  or  representatives  (Jt. 
App.  80,  90,  92). 

Since  the  execution  of  the  Trust  Indenture  on  June  15, 
1939,  and  the  transfer  of  the  voting  rights  under  such 
stock  from  Linden  to  Mr.  Meyer,  he,  as  such  Trustee,  has 
always  sent  the  proxies  to  vote  such  stock  to  the  Freight 
Company  management.  However,  as  Mr.  Leibenderfer 
was  the  only  one  who  attended  such  meetings,  such  stock 
always  was  voted  by  him  ( Jt.  App.  p.  43). 

Since  June  15, 1939,  there  has  been  no  interference,  sug¬ 
gestion  or  attempt  on  the  part  of  any  officer,  director  or 
representative  of  Central,  or  any  other  affiliate  or  sub¬ 
sidiary,  with  regard  to  the  operations  of  Freight  Com¬ 
pany  or  Universal,  or  any  of  their  affiliates.  Instead,  the 
Trustee  has  been  left  absolutely  free  to  exercise  his  own 
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judgment  as  Trustee,  and  has  done  so.  In  so  doing,  he 
has  given  no  consideration  to  the  interest  of  any  corpora¬ 
tion  other  than  Freight  Company,  Universal,  and  their 
subsidiaries,  nor  has  he  ever  made  any  suggestion  for  the 
purpose  of  favoring  Central  (Jt.  App.  58-9). 

(d).  Shipments  by  Universal  over  Central’s  Lines 

While  it  is  true  that  since  the  organization  of  Universal 
in  1925,  Central’s  facilities  have  been  employed  more  than 
those  of  any  other  railroad,  this  is  due  to  the  fact  that 
Central  operates  in  so-called  official  classification  territory, 
which  is  generally  described  as  the  Eastern  Territory  lying 
East  of  the  Mississippi  River  and  North  of  the  Ohio  River 
(Jt.  App.  145).  In  order  to  operate  successfully,  the  for¬ 
warder  must  confine  its  operations,  to  the  extent  reason¬ 
ably  possible,  to  the  lines  of  a  single  carrier  in  any  given 
territory.  The  distribution  of  the  L.C.L.  freight  tendered 
by  its  customers  among  the  several  carriers  operating  in 
such  territory  would  defeat  the  forwarder’s  very  purpose 
by  preventing  effective  consolidation  of  such  freight  into 
the  fewest  number  of  carloads  (Jt.  App.  52,  63  ,107,  118). 
Even  so,  as  between  rail  and  motor  carriers,  the  percent¬ 
age  of  Universal’s  forwarder  freight  carried  line-haul  by 
motor  carriers  increased  from  4.17%  in  1930  to  44.21%  in 
1941,  while  that  carried  by  rail  (boxcar  and  container) 
during  the  same  period,  decreased  from  92.69%  to  55.28% 
(Jt.  App.  Ex.  59-S,  p.  254  and  pp.  54,  117).  As  for  off¬ 
line  transportation,  99.9%  is  performed  by  truck  ( Jt  App. 
144-5). 

After  the  execution  of  the  Trust  Indenture  on  June 
15,  1939,  the  President  of  Central  on  August  21,  1939, 
issued  a  memorandum  to  Central’s  various  executives  call¬ 
ing  their  attention  to  the  Indenture,  and  that  Freight 
Company  and  its  subsidiaries  were  not  in  any  sense 
agencies  or  instrumentalities  of  Central  and  could  not  be 
controlled,  dominated  or  influenced  by  Central,  and  in¬ 
structing  such  executives  that  there  must  be  no  acts  with 
reference  to  Freight  Company  or  its  subsidiaries  which 
might  be  construed  as  inconsistent  with  the  free  and  in¬ 
dependent  management  of  such  companies,  as  provided  in 
the  Trust  Indenture.  These  instructions  were  followed 
faithfully  (Jt.  App.  66-7-8). 
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There  is  no  evidence  in  the  entire  record  showing  the 
slightest  desire,  intent  or  pnrpose  on  the  part  of  Central 
or  any  of  its  subsidiaries,  or  on  the  part  of  Linden,  to  con¬ 
trol  Freight  Company,  "Universal  or  any  other  of  Freight 
Company's  snbsidiaries  at  any  time.  Instead,  as  shown 
in  the  Joint  Appendix  references  heretofore  given,  and 
at  pages  143-4,  Freight  Company  and  Universal  and  their 
snbsidiaries  always  have  operated  as  independent  corpo¬ 
rations  and  businesses,  wholly  free  of  any  outside  influence 
or  control  of  any  kind.  The  Union  contract  governing 
wages,  hours  and  conditions  of  employment  for  approxi¬ 
mately  99  per  cent  of  Universal’s  employees  is  a  separate 
contract  entered  into  between  Universal  and  the  Brother¬ 
hood,  appellees  herein  (Jt.  App.  144).  In  fact,  numerous 
instances  are  shown  in  the  record  where,  in  order  to  fur¬ 
ther  their  own  interests,  both  Freight  Company  and  Uni¬ 
versal  have  followed  business  policies  to  the  definite  dis¬ 
advantage  of  Central  and  other  rail  carriers  whose  ser¬ 
vices  have  been  utilized  bv  Universal  ( Jt.  App.  34,  40,  53, 
54,  134,  and  Ex.  59-S,  p.  254). 

(e)  Exhibits  and  Correspondence 

During  the  conduct  of  the  hearing,  the  Brotherhood 
sought  to  show  control  of  Freight  Company  and  Uni¬ 
versal  by  Central  prior  to  June  15,  1939,  by  submitting 
portion  of  exhibits  taken  from  the  files  of  the  Interstate 
Commerce  Commission  in  the  Freight  Forwarding  Inves¬ 
tigation  (Exs.  Nos.  16, 18,  25,  26,  27,  29,  30,  31  and  39,  Jt. 
App.  pp.  186,  187,  191-235),  and  from  the  Nicholson-Uni¬ 
versal  Steamship  Company  proceeding  (Exs.  Nos.  23,  40, 
43,  44,  45  and  47,  Jt.  App.  pp.  190,  236-244). 

Universal  contended  at  the  time  such  exhibits  were 
offered  and  received  and  in  its  Exceptions  to  the  Ex¬ 
aminer’s  report  (Jt.  App.  294-352),  and  still  contends 
that  such  exhibits  are  not  competent  evidence  of  the  state¬ 
ments  contained  therein,  but  are  pure  hearsay,  that  no 
testimony  was  given  by  any  witness  in  support  of  such 
statements  and  that,  consequently,  no  opportunity  was 
afforded  Universal  to  cross-examine  the  authors  of  such 
statements.  Furthermore,  all  of  such  exhibits  pertain  to 
the  situation  prior  to  June  15, 1939, 
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The  only  other  evidence  submitted  for  the  purpose  of 
shoving  the  alleged  control  of  Freight  Company  and  Uni¬ 
versal  by  Central,  were  Exhibits  Nos.  4,  12  and  22  (Jt. 
App.  149,  185  and  189).  Exhibit  No.  4  is  an  opinion  of 
the  Acting  Commissioner  of  Internal  Revenue  that  Uni¬ 
versal  is  an  “employer”  under  the  Carriers  Taxing  Act  of 
1937,  while  Exhibits  Nos.  12  and  22  are  decisions  of  the 
Interstate  Commerce  Commission  in  the  Freight  Forward¬ 
ing  Investigation  and  Nicholson-Universal  Steamship  Com¬ 
pany  proceeding.  So  far  as  this  proceeding  is  concerned, 
the  three  exhibits  mentioned  were  nothing  more  than  hear¬ 
say  and,  as  such,  constituted  no  valid,  competent  or  pro¬ 
bative  evidence  on  the  question  of  control. 

Evidence  Relating  toi  Universal’s  Operations 

The  facts  relating  to  the  nature  of  Universal’s  opera¬ 
tions  are  set  forth  in  detail  in  the  testimony  of  Mr.  Law¬ 
rence  (Jt.  App.  94-131,  135-141),  and  in  Exhibits  num¬ 
bered  58A-S  to  61  (Jt.  App.  250-264). 

Universal,  since  its  organization  in  1925,  has  been  an 
operating  freight  forwarder  as  that  term  is  defined  in 
Part  IV  of  the  Interstate  Commerce  Act  (Ch.  318,  Sec. 
2(a)(5),  56  Stat.  284;  U.S.C.  Tit.  49,  Sec.  1002(a)(5)), 
and  since  the  enactment  of  such  Part  TV,  it  has  operated 
under  a  permit  from  the  Interstate  Commerce  Commission 
(Jt.  App.  5,  293).  Its  operations  consist  of  providing 
transportation  for  less-than-carload  (L.C.L.)  and  less- 
than-truckload  (L.T.L)  freight  shipments  from  a  customer 
in  any  city  or  town  to  the  ultimate  consignee  in  any  other 
city  or  town  practically  anywhere  in  the  United  States 
(Jt.  App.  96).  The  contract  between  it  and  the  original 
consignor  consists  of  a  bill  of  lading  similar  to  that  issued 
by  common  carriers,  covering  the  entire  transportation  so 
to  be  provided  (Jt.  App.  102-3).  The  bill  of  lading  does 
not  show  the  carriers  whose  facilities  Universal  will  use 
in  accomplishing  such  transportation,  and  the  selection  of 
the  carriers  is  determined  bv  Universal  (Jt.  App.  103-4). 
The  charges  which  Universal  receives  for  furnishing  trans¬ 
portation  are  approximately  the  same  as  L.C.L.  rail  tariff 
(Jt.  App.  104).  From  the  time  Universal  issues  its  bill  of 
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lading  to  the  original  consignor  until  the  shipment  is  de¬ 
livered  to  the  ultimate  consignee,  Universal  accepts  full 
responsibility  therefor,  and  is  answerable  for  any  loss  or 
damage  incurred  (Jt.  App.  102-3-4). 

For  many  years,  the  transportation  industry  has  recog¬ 
nized  the  difference  in  the  costs  of  handling  carload  or 
truckload  and  less-than-carload  or  less-than-truckload 
shipments  of  freight.  As  a  result  of  this  difference  in 
costs,  the  rates  of  L.C.L.  and  L.T.L.  shipments  have  been 
considerably  higher  than  the  carload  or  truckload  rates  on 
the  same  commodities.  The  difference  between  the  rates  is 
commonly  called  1  ‘the  spread,”  and  this  is  the  field  in 
which  the  forwarder  operates.  By  combining  and  consoli¬ 
dating  numerous  L.C.L.  and  L.T.L.  shipments  into  car¬ 
load  and  truckload  lots,  the  forwarder  is  able  to  furnish  to 
its  customers  a  more  efficient  and  complete  service  than 
could  be  secured  from  the  carriers  by  the  individual  cus¬ 
tomers.  At  the  same  time,  the  forwarder  is  able  to  take 
advantage  of  the  lower  carload  or  truckload  rates,  and 
thus  to  derive  savings  sufficient  to  cover  its  expenses  and 
to  give  itself  a  reasonable  profit  (Jt.  App.  104). 

.  In  providing  transportation,  Universal  uses  the  facili¬ 
ties  of  rail,  motor  vehicle  or  water  carriers,  or  a  combina¬ 
tion  thereof,  in  such  manner  as  in  its  judgment  will  expe¬ 
dite  the  transportation  in  the  shortest  time  and  at  the 
lowest  cost  to  it  (Jt.  App.  97,118).  To  do  this,  it  main¬ 
tains  concentration  and  distribution  or  break-bulk  stations 
and  freight  warehouses  in  the  principal  large  cities  of 
the  United  States  (Jt.  App.  96,  119).  Where  the  original 
consignor  lives  in  one  of  such  cities,  the  freight  shipment 
is  picked  up  by  a  local  drayman  and  delivered  to  its 
freight  station.  This  drayage  is  known  as  “local  cartage” 
(Jt.  App.  110,  112).  Where  the  original  consignor  is  in 
a  smaller  city  or  town  in  the  territory  served  by  Uni¬ 
versal’s  station  the  freight  shipment  is  transported  as 
an  L.T.L.  shipment  to  Universal’s  freight  station  by  a 
motor  carrier  (Jt.  App.  122).  This  is  known  as  off-line 
transportation  (Jt.  App.  112,  144). 

Upon  arrival  at  Universal  freight  station,  the  shipment 
is  grouped  with  other  shipments  according  to  destination 
and  class,  and  shipped  as  part  of  a  full  carload  or  truck- 
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load  from  that  station  to  another  of  Universal’s  concentra¬ 
tion,  distribution  or  break-bulk  stations  in  another  city  ( Jt. 
App.  122-3-5).  The  contract  of  transportation  between 
Universal  and  the  rail,  motor  or  water  carrier,  is  evi¬ 
denced  by  a  bill  of  lading  issued  by  such  carrier,  nam¬ 
ing  Universal  as  both  consignor  and  consignee  (Jt.  App. 
106,  1134). 

The  loading  of  the  full  carload  or  truckload  at  Univer¬ 
sal’s  originating  freight  station  is  performed  by  Univer¬ 
sal’s  own  employees  except  in  oases  where  the  published 
tariffs  of  the  railroad  provide  for  loading  by  the  railroad 
(Jt.  App.  101,  115,  145-6). 

Upon  the  arrival  of  the  full  carload  or  truckload  at 
Universal’s  freight  station  in  the  city  named  as  destina¬ 
tion  in  the  bill  of  lading,  the  car  or  truck  is  opened  by 
Universal’s  employees  and  the  various  freight  shipments 
comprising  it  are  unloaded  by  Universal’s  employees. 
Shipments  destined  to  ultimate  consignees  living  in  such 
city  are  then  turned  over  by  Universal  to  local  draymen 
for  delivery  (Jt.  App.  100,  140).  Shipments  destined  to 
ultimate  consignees  living  in  the  territory  served  by  such 
'•itvi  hut  bevond  its  metropolitan  area,  are  turned  over  to 
motor  carriers  for  transportation  as  L.T.L.  to  ultimate  con¬ 
signees  (Jt.  App.  140).  Shipments  which  are  not  destined 
to  ultimate  consignees  in  the  city  or  territory  served  by 
such  city  are  grouped  and  classified  by  Universal’s  em¬ 
ployees  and  again  are  loaded  as  part  of  full  carloads,  or 
truckloads,  to  be  transported  by  the  rail  or  motor  carrier 
to  another  Universal  freight  station  in  another  large  city 
(Jt.  App.  140)  under  a  new  bill  of  lading  again  naming 
Universal  as  consignor  and  consignee,  and,  upon  arrival, 
such  carload  or  truckload  is  again  opened  and  unloaded, 
grouped  and  distributed  in  the  same  manner  (Jt.  App. 
115). 

As  will  be  seen  from  the  foregoing  description,  a  freight 
shipment  covered  by  Universal’s  bill  of  lading  for  trans¬ 
portation  from  an  original  consignor  to  an  ultimate  con¬ 
signee  may,  in  the  course  of  its  journey,  be  transported 
by  a  drayman  or  by  a  motor  carrier  as  an  L.T.L.  ship¬ 
ment;  then  as  part  of  a  full  carload  rail  shipment  or  full 
truckload  motor  carrier  shipment;  then  as  part  of  a  see- 
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ond  and  even  third  full  carload  rail  shipment  or  full  truck- 
load  motor  carrier  shipment;  and  finally  as  local  cartage 
or  L.T.L.  motor  carrier  shipment  to  the  ultimate  con¬ 
signee.  While  Universal’s  bill  of  lading  to  the  original 
consignor  covers  the  entire  transportation  from  such  origi¬ 
nal  consignor  to  the  ultimate  consignee  (Jt.  App.  103-4), 
the  actual  movement  thus  consists  of  a  succession  or  series 
of  separate  carriages  by  truck,  rail,  and  in  some  instances, 
water  carriers;  each  of  which  carriages  is  complete  with¬ 
in  itself  so  far  as  Universal  and  the  carrier  are  concerned, 
and  covered  by  a  separate  bill  of  lading  and  published 
tariff  or  concurrence  (Jt.  App.  123-4-6). 

The  carrier  employed  in  each  of  the  successive  car¬ 
riages  is  not  concerned  with  what  transportation  has  been 
afforded  the  freight  shipments  prior  to  their  delivery  to 
it  for  transportation  or  with  what  transportation  subse¬ 
quently  may  be  afforded  such  freight  shipments  after  their 
delivery  by  it  to  Universal  at  the  destination  named  in 
the  bill  of  lading  (Jt.  App.  126).  The  freight  charges 
paid  such  carrier  for  the  transportation  covered  by  such 
bill  of  lading  are  in  accordance  with  the  published  tariff 
and  are  not  in  any  manner  affected  by  any  previous  or 
subsequent  transportation.  Between  each  successive  car¬ 
riage  by  carrier,  the  freight  shipments  involved  therein 
are  delivered  back  into  the  possession  of  Universal  (Jt. 
App.  114). 

STATUTES,  REGULATIONS  AND  RULES  INVOLVED 

The  statutes,  regulations  and  rules  involved  in  this  Ap¬ 
peal  are  as  follows : 

1.  Section  1(a),  (b),  Sec.  5(b),  (c),  (d),  (e),  (f)  and 
(g),  and  Sec.  8(a),  of  the  Railroad  Unemployment  Insur¬ 
ance  Act,  as  the  same  existed  on  February  4,  1946,  when 
this  action  was  filed  in  the  United  States  District  Court 
for  the  District  of  Columbia.  The  sub-sections  referred 
to  will  be  found  in  the  Act  of  June  25,  1938,  C.  680,  Sec. 
1,  52  Stat.  1094,  as  amended  by  the  Act  of  August  13,  1940, 
C.  664,  Secs.  1,  3,  54  Stat.  785,  786;  the  Act  of  June  25, 
1938,  C.  680,  Sec.  5,  52  Stat.  1100,  as  amended  by  the  Act 


16 


of  October  10,  1940,  C.  842,  Secs.  19,  20,  54  Stat.  1098,  and 
the  Act  of  June  25,  1938,  C.  680,  Sec.  8,  52  Stat.  1102,  and 
in  U.S.C.  Titl.  45,  Secs.  351(a)  and  (b),  355(b)  to  (g),  and 
358(a). 

2.  Sec.  11  of  the  Panama  Canal  Act  of  August  24,  1912, 
C.  390,  37  Stat.  566,  as  amended  by  the  Act  of  February 
28,  1920,  C.  91,  Sec.  408,  41  Stat  482,  as  amended  by  Act 
of  June  16,  1933,  C.  91,  Titl.  II,  Sec.  203,  48  Stat.  220,  as 
amended  by  the  Act  of  September  18,  1940,  C.  722,  TitL  1, 
Sec.  7,  54  Stat  905,  and  now  being  Sec.  5(14)  of  Part  I 
of  the  Interstate  Commerce  Act,  Act  of  September  18, 
1940,  C.  722,  Tit.  1,  Sec.  7,  54  Stat.  905  (U.S.C.  Tit.  49, 
Sec.  5(19)  ). 

3.  Sec.  2(a)(5)  and  (7),  Sec.  10(a)  and  (c)  of  Part  IV 
of  the  Interstate  Commerce  Act  (Act  of  May  16,  1942,  C. 
318,  Sec.  1,  56  Stat.  286;  U.S.C.  Tit  49,  Secs.  1002(a),  (5) 
and  (7),  1010(a)  and  (c)). 

4.  Regulations  100  of  the  U.S.  Treasury  Department, 
Bureau  of  Internal  Revenue,  Article  2,  filed  with  the  Divi¬ 
sion  of  the  Federal  Register,  October  14,  1937. 

5.  Secs.  202.4  and  202.5  of  Regulations  of  Railroad  Re¬ 
tirement  Board  under  the  Railroad  Retirement  Act  of  1937, 
3  F.R.  1478  (June  23,  1938)  adopted  June  15,  1938,  and  by 
virtue  of  Sec.  301.4  of  the  Regulations  of  such  Board, 
made  applicable  under  the  Railroad  Unemployment  Insur¬ 
ance  Act,  5  F.R.  2717  (August  1,  1940),  adopted  by  the 
Board  on  August  1,  1940. 

In  view  of  their  length,  the  foregoing  statutes,  rules  and 
regulations  are  set  out  in  a  separate  appendix  at  the  end 
of  this  Brief. 
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STATEMENT  OF  POINTS 


Point  1.  The  District  Court  for  the  District  of  Colum¬ 
bia  erred  in  affirming  the  Decision  of  the  Railroad  Retire¬ 
ment  Board  that  Universal  is  and  has  been,  at  least  since 
August  28,  1935,  an  “employer’7  within  the  meaning  of 
Section  1(a)  of  the  Railroad  Unemployment  Insurance 
Act,  which  said  Decision  is  unlawful,  in  violation  of  appel¬ 
lant’s  rights,  and  erroneous  for  the  following  reasons: 

(a)  In  its  Decision,  the  Board  unlawfully,  improperly 
and  erroneously  overruled  and  disregarded  the  Exceptions, 
and  each  of  them,  which  the  appellant  filed  to  the  Report 
of  the  Examiner  and  to  the  Examiner’s  Findings  of  Fact, 
Conclusions  and  Recommendation  contained  in  such  Re¬ 
port. 

(b)  In  its  Decision,  the  Board  unlawfully,  improperly 
and  erroneously  approved  and  adopted  as  a  basis  for  its 
Decision,  the  said  Findings,  Conclusions  and  Recommenda¬ 
tions,  and  each  of  them,  notwithstanding  the  fact  that  said 
Findings,  Conclusions  and  Recommendations  were  not 
supported  by  the  evidence  and  record  in  said  proceeding, 
but  were,  instead,  contrary  to  the  evidence  and  record  and 
were  contrary  to  law. 

(c)  The  Decision  of  the  Board  that  Universal  is  and 
has  been,  at  least  since  August  28,  1935,  an  “employer” 
within  the  meaning  of  Section  1(a)  of  the  Railroad  Unem¬ 
ployment  Insurance  Act  is  not  supported  by  the  evidence 
or  by  the  record  in  said  proceeding,  but,  instead,  is  con¬ 
trary  to  the  evidence  and  the  record  in  said  proceeding  and 
is  contrary  to  law. 

(d)  The  Decision  of  the  Board  that  Universal  is  and 
has  been,  at  least  since  April  1,  1932,  controlled  by  and 
under  common  control  with  New  York  Central  Railroad, 
a  carrier  by  railroad  subject  to  Part  I  of  the  Interstate 
Commerce  Act,  is  not  supported  by  the  evidence  or  by 
the  record  in  said  proceeding,  but,  instead,  is  contrary  to 
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the  evidence  and  to  the  record  in  said  proceeding  and  is 
contrary  to  law. 

(e)  The  Decision  of  the  Board  that  Universal  is  and 
oeen,  at  least  since  April  1,  1832,  engaged  in  the  per¬ 
formance  of  services  and  the  operation  of  facilities  (other 
than  trucking  service,  casual  service  or  the  casual  opera¬ 
tion  of  facilities)  in  connection  with  the  transportation  of 
property  by  railroad,  and  the  receipt,  delivery,  transfer 
in  transit,  storage,  and  handling  of  property  transported 
by  railroad,  is  not  supported  by  the  evidence  or  by  the 
record  in  said  proceeding,  but,  instead,  is  contrary  to  the 
;a»d  evidence  and  record  and  is  contrary  to  law. 

Point  2.  The  District  Court  for  the  District  of  Colum¬ 
bia  erred  in  failing  to  set  aside  and  reverse  the  Decision 
of  the  Railroad  Retirement  Board,  as  aforesaid,  for  the 
reasons  enumerated  under  Point  1  above. 


19 


SUMMARY  OF  ARGUMENT 


There  are  two  statutory  requirements  to  bring  a  com¬ 
pany,  not  itself  a  carrier  as  defined  in  Part  I  of  Interstate 
Commerce  Act,  within  the  definition  of  the  term  “em¬ 
ployer”  in  the  Railroad  Unemployment  Insurance  Act: 
First,  that  the  company  be  owned  or  controlled  by  a  rail¬ 
road  or  under  common  control  therewith ;  and  second,  that 
it  operate  an  equipment  or  facility,  or  perform  a  service 
in  connection  with  the  transportation  of  property  by 
railroad. 

The  purpose  of  these  two  requirements  is  to  bring  with¬ 
in  the  unemployment  insurance  system  for  railroad  em¬ 
ployees,  companies  which  are  an  integral  part  of  the 
railroad  industry  and  their  employees  who,  from  a  practi¬ 
cal  standpoint,  are  indirectly  employees  of  a  railroad. 

The  purpose  and  meaning  of  the  requirement  of  owner¬ 
ship  or  control  of  such  company  by  a  railroad  is  to  include 
a  company  which  is  a  subsidiary  or  affiliate  of  a  railroad 
and  equivalent  to  a  department  of  the  railroad,  although 
operating  as  a  separate  corporate  entity. 

The  relationship  between  Universal  and  New  York 
Central  Railroad  is  not  such  as  to  constitute  ownership 
or  control  within  the  meaning  of  the  Act. 

“Controlled”  as  used  in  the  Act,  refers  to  an  actual 
existing  control  and  not  a  mere  potential  control  or 
possibility  of  control. 

At  least  since  June  15,  1939,  Central  has  not  even  had 
a  power  to  exercise  control  over  Universal  because  the 
shares  of  stock  through  which  the  asserted  control  was 
derived  prior  to  June  15,  1939  were  on  that  day  trans¬ 
ferred  to  an  independent  trustee  with  full  and  exclusive 
voting  rights. 

Where  the  voting  rights  of  shares  of  stock  are  trans¬ 
ferred  to  an  independent  trustee,  the  settlor  loses  all 
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power  of  control  which  might  theretofore  have  existed 
even  though  the  settlor  may  retain  a  beneficial  interest 
in  the  shares  of  stock. 

The  practice  of  transferring  stock  to  a  trustee  for  the 
purpose  of  accomplishing  a  complete  divestment  of  power 
over  another  corporation  has  been  recognized  by  admini¬ 
strative  boards  and  commissions,  by  the  Courts  and  by 
Congress. 

The  decision  of  the  Board  that  Universal  was  and  is 
controlled  by  Central  was  made  entirely  without  com¬ 
petent,  probative  and  substantial  evidence. 

The  purpose  and  meaning  of  the  second  statutory  re¬ 
quirement  is  to  include  railroad  subsidiaries  or  affiliates 
which  conduct  operations  or  perform  services  which  are  a 
part  of  transportation  by  railroad. 

The  words  “in  connection  with  the  transportation  of 
.  .  .  property  by  railroad  .  .  .  “are  not  new  in  this  Act 
but  have  a  long  history  in  prior  statutes  applicable  to 
the  railroad  industry.  The  phrase  as  used  in  this  Act 
must  be  given  the  same  meaning  which  it  has  acquired 
from  repeated  use  through  the  years. 

It  is  established  beyond  question  that  this  phrase  does 
not  mean  services  related  to  transportation  by  railroad 
but  is  limited  to  services  which  are  a  part  of,  and  in  the 
course  of,  transportation  by  railroad. 

A  series  of  decisions  under  the  Railroad  Unemployment 
Insurance  Act  and  its  companion  acts  have  applied  the 
same  historical  meaning  to  the  language. 

The  Board  has  attempted  to  give  a  broad  and  sweeping 
meaning  to  this  phrase  which  is  a  clear  distortion  of  the 
purpose  of  this  portion  of  the  Act. 

The  phrase  “in  conection  with  the  transportation,  of 
.  .i  .  property  by  railroad  .  .  .”  has  long  been  held 
inapplicable  to  the  services  of  a  freight  forwarder. 

Freight  forwarders  are  a  separate  type  of  transporta¬ 
tion  agency,  recognized  by  Congress,  and  regulated  as 
such.  Freight  forwarders  are  not  a  part  of  the  railroad 
industry. 
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The  interpretation  adopted  by  the  Board  would  result 
in  cutting  across  industrial  lines  and  extending  the  cover¬ 
age  of  the  Act  to  companies  which  are  not  a  part  of  the 
railroad  industry. 

The  United  States  Supreme  Court  has  interpreted  this 
portion  of  the  Act  to  mean  services  that  could  be  performed 
by  a  railroad  and  charged  for  under  its  line-hnnl  tariffs. 
Freight  forwarding  is  not  such  a  service. 

Under  Part  IV  of  the  Interstate  Commerce  Act,  rail¬ 
roads  are  prohibited  from  engaging  in  the  freight  for¬ 
warding  business. 

If  it  had  been  the  intention  of  Congress  to  include 
freight  forwarders  under  the  Act,  it  could  have,  and  would 
have,  expressly  named  them  in  the  definition  section. 

The  legislative  history  of  the  Act  and  related  statutes 
shows  that  on  several  occasions  proposals  have  been  made 
to  include  freight  forwarders  in  legislation  applicable  to 
the  railroad  industry  but  that  on  each  such  occasion 
Congress  has  eliminated  them. 

The  decision  of  the  Board  that  the  operations  and 
services  of  Universal  fall  within  the  scope  of  the  Act 
is  erroneous,  not  supported  by  substantial  evidence,  and  is 
contrary  to  law. 

On  both  phases  of  the  definition,  the  decision  of  the 
Board  should  have  been  reversed  and  set  aside,  and  the 
District  Court  erred  in  affirming  the  decision. 
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ARGUMENT 


PROPOSITION  I:  UNIVERSAL  IS  NOT  OWNED  OR 
CONTROLLED,  WITHIN  THE  MEANING  OF  THE 
RAILROAD  UNEMPLOYMENT  INSURANCE  ACT, 
BY  NEW  YORK  CENTRAL  RAILROAD 

The  first  requirement  to  bring  a  company,  not  itself  a 
carrier  as  defined  in  Part  I  of  the  Interstate  Commerce 
Act,  within  the  definition  of  the  term  ‘‘employer”  in  the 
Railroad  Unemployment  Insurance  Act,  is  that  such  Com¬ 
pany  be  owned  or  controlled  by  a  railroad  or  under 
common  control  therewith. 

The  obvious  purpose  and  meaning  of  this  requirement 
was  to  include  companies  which  are  subsidiaries  or 
affiliates  of  railroads  so  as  to  be  equivalent  to  depart¬ 
ments  of  the  railroad,  although  operating  as  separate 
corporate  entities. 

As  stated  in  the  dissenting  opinion  of  Mr.  F.  C.  Squire, 
member  of  the  Board,  in  the  instant  proceeding,  (Jt.  App. 
425-6) : 

“The  purpose  of  the  Railroad  Unemployment  In¬ 
surance  Act  is  to  create  an  unemployment  insurance 
1  system  for  railroad  employees  separate  and  apart 
from  the  unemployment  insurance  system  which  has 
been  created  for  employees  under  the  general  Social 
'  Security  Acts.  It  would  have  been  a  simple  matter  to 
restrict  the  application  of  the  Act  to  such  employees 
'  as  are  actually  employed  by  the  railroads,  but  if  this 
had  been  done,  the  result  would  have  been  to  exclude 
employees  who,  from  a  practical  standpoint,  are  in¬ 
directly  employees  of  the  railroad  through  the  medium 
of  a  subsidiary  or  affiliated  corporation  whose  rela¬ 
tionship  to  the  railroad  company  is  equivalent  to  that 
of  a  department  of  the  company  in  the  conduct  of  the 
latter’s  transportation  business,  but  operating  as  a 
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separate  corporate  entity.  It  was  in  order  to  prevent 
such  inequitable  situations  that  Congress  provided 
that  if  a  company  is  owned  or  controlled  by  a  railroad 
carrier,  and  performs  services  in  connection  with  the 
transportation  of  persons  or  property  by  railroad,  it  is 
to  be  regarded  as  an  ‘employer’  under  the  Act,  there¬ 
by  assuring  to  its  employees  the  same  rights .  and 
privileges  which  they  would  have  if  such  company 
were  merely  a  department  of  the  railroad  company.” 

In  the  present  case  Universal  is  not  owned  or  con¬ 
trolled  by  a  railroad  within  the-  meaning  of  the  Act. 
It  is  a  separate,  independent  corporation,  wholly  owned 
by  Freight  Company,  which  has  outstanding  300,000  shares 
of  stock,  the  majority  of  which  are  owned  in  small  blocks 
by  members  of  the  general  public.  Universal  is  in  competi¬ 
tion  with  various  other  freight  forwarders  in  the  highly 
competitive  transportation  field. 

It  is  true  that  during  a  period  of  approximately  seven 
years  prior  to  June  15,  1939,  Central,  or  one  of  its 
subsidiaries,  had  an  option  whereby  it  could  have  acquired 
148,  476  shares  of  the  capital  stock  of  Freight  Company. 

The  Board  has  concluded,  and  has  been  sustained  by 
the  District  Court,  that  through  the  option  arrangement 
and  the  asserted  beneficial  interest  of  Central  in  the  block 
of  stock,  Central  had  an  effective  power  to  control  Freight 
Company,  and  thereby  Universal,  during  this  period.  In 
particular,  the  District  Court  called  attention  to  the  fact 
that  the  “power  to  control”  has  been  regarded  as  synony¬ 
mous  with  “control”  in  various  other  statutes.  It  is 
submitted  that  the  nature  and  scope  of  the  other  statutes 
referred  to,  and  the  control  of  one  corporation  by  another 
therein  contemplated,  is  entirely  different  from  the  con¬ 
cept  of  “control”  as  used  in  the  Railroad  Unemployment 
Insurance  Act. 

In  arriving  at  what  is  meant  by  control,  as  used  in  such 
definition,  it  must  be  recalled,  as  stated  in  the  dissent 
of  Mr.  Squire,  that  the  purpose  was  to  include  employees 
who,  though  not  employees  of  the  railroad  in  the  strict, 
literal  sense,  are  nevertheless  its  employees  from  a  practi¬ 
cal  standpoint,  in  that  the  subsidiary  company  employing 
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them,  although  a  separate  corporate  entity,  is  in  fact  and 
effect  nothing  more  than  a  department  of  the  railroad 
maintained  for  the  performance  of  certain  services  in 
connection  with,  and  as  a  part  of,  its  transportation 
operations,  and  which  might,  if  it  chose,  he  performed  by 
an  actual  department  of  the  railroad  corporation.  Con¬ 
sequently,  the  control  contemplated  by  the  definition  refers 
to  an  actual  existing  control  over  the  affairs  and  activities 
of  the  subsidiary  corporation  such  as  to  make  it,  practi¬ 
cally  speaking,  a  department  or  instrumentality  of  the 
railroad. 

This  is  entirely  different  from  the  type  of  control  con¬ 
templated  in  the  various  Federal  statutes  which  prohibit 
the  acquisition  of  control  of  one  corporation  by  another 
unless  it  be  shown  that  such  acquisition  will  be  in  the 
public  interest.  The  reason  is  obvious.  In  the  Railroad 
Unemployment  Insurance  Act,  Congress  is  concerned  only 
with  the  status  of  the  company’s  employees,  that  is, 
whether  such  employees  are,  for  all  practical  purposes, 
employees  of  the  railroad  itself  through  the  medium  of 
an  intervening  corporate  entity.  Consequently,  a  mere 
power  to  control,  which  is  not  exercised,  means  nothing. 

This  construction  is  shown  by  the  language  of  Regula¬ 
tions  100  of  the  U.S.  Treasury  Department  in  defining 
the  vrord  “controlled”  as  used  in  the  Carriers  Taxing 
Act  of  1937,  wherein  it  is  stated  that  “It  is  the  reality 
of  the  control,  however,  which  is  decisive,  not  its  form  nor 
the  mode  of  its  exercise.” 

In  the  Railroad  Retirement  Act  of  1935,  the  comparable 
portion  of  the  definition  read  “Any  company  which  may 
be  directly  or  indirectly  owned  or  controlled”  etc.,  but 
when  the  Railroad  Retirement  Bill  of  1937  was  considered 
in  executive  session  by  the  House  Committee  on  Interstate 
and  Foreign  Commerce  on  June  18,  1937,  (R.  1069,  75th 
Congress,  First  Session,  House  of  Representatives),  it 
struck  out  the  words  “may  be”  as  used  in  the  1935  law, 
and  inserted  in  lieu  thereof  the  word  “is”,  so  that  Such 
language  would  read  “Any  company  which  is  directly  or 
indirectly  owned  or  controlled”,  etc.  In  this  form  such 
bill  was  enacted  and  so  it  remains  up  to  the  present  time. 
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The  identical  language,  using  the  word  “is”  instead  of 
“may  be”,  was  incorporated  in  the  definition  in  the 
Railroad  Unemployment  Insurance  Act,  when  originally 
enacted  in  June,  1938,  and  remains  unchanged  at  this 
time. 

Funk  &  Wagnall’s  Standard  Dictionary  expressly  shows 
that  in  law  the  word  “may”  is  used  to  mean  “to  have 
the  power  or  ability”.  Again,  in  Black’s  Law  Dictionary, 
Third  Edition,  1933,  the  word  “may”  is  defined  as  “an 
auxiliary  verb  qualifying  the  meaning  of  another  verb 
by  expressing  ability,  competency,  liberty,  permission, 
possibility,  probability  or  contingency”,  and  in  the  case  of 
United  States  v.  Lexington  Mill  &  Elevator  Co.,  232  U.S. 
399,  410-11,  58  L.  Ed.  658,  662,  the  Supreme  Court  con¬ 
strued  the  word  “may”  in  exactly  the  same  language.  The 
use  of  the  words  “may  be”  might  give  rise  to  a  dispute 
as  to  whether  they  included  power  or  ability  to  control, 
but  the  substitution  of  the  word  “is”  definitely  eliminates 
any  such  meaning. 

The  Railroad  Retirement  Board  in  Section  202.4  of 
its  Regulations,  has  provided  that  “a  company  or  person 
is  controlled  by  one  or  more  carriers  whenever  there 
exists  in  one  or  more  such  carriers  the  right  or  power 
*  *  *  to  direct  *  •  *  the  policies  and  business  of  such  a 
company”.  In  other  words,  the  Board  has  attempted  by 
regulation  to  enlarge  the  meaning  of  the  words  “which 
is  .  .  .  controlled”  to  include  the  power  to  control,  even 
though  the  power  is  not  exercised.  If  there  were  ambiguity 
in  the  language  used  in  the  Act,  the  regulation  might  be 
entitled  to  some  consideration  in  construing  the  language 
of  the  definition.  But  there  is  no  ambiguity  as  to  the 
meaning  of  the  words  “which  is  controlled”,  and  such 
regulation  is  clearly  an  attempt  on  the  part  of  the  Board 
td  extend  the  meaning  of  the  language  beyond  what 
Congress  intended. 

As  stated  by  the  Supreme  Court  in  the  case  of  Morrill, 
Collector,  v.  Jones,  106  U.S.  466,  27  L.  Ed.  267,  268,  where 
the  Secretary  of  the  Treasury  by  regulation  sought  to  do 
the  same  thing: 

“The  Secretary  of  the  Treasury  cannot,  by  his 
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regulations,  alter  or  amend  a  revenue  law.  All  he 
can  do  is  to  regulate  the  mode  of  proceeding  to  carry 
into  effect  what  Congress  has  enacted.  *  #  *  In  our 
opinion,  the  object  of  the  Secretary  could  only  be 
accomplished  by  an  amendment  of  the  law.  That  is 
not  the  office  of  a  Treasury  regulation.” 

The  Supreme  Court  of  the  United  States  has  had 
frequent  occasion  to  interpret  and  apply  statutes  referring 
to  the  control  of  one  corporation  by  another,  and  it  has 
held  consistently  that  potential  control  is  insufficient,  ex¬ 
cept  in  cases  where  a  statute  expressly  provides  that  the 
word  “control”  as  used  therein  “shall  include  the  power  to 
exercise  control”.  In  particular,  the  question  has  arisen 
with  regard  to  control  of  other  corporations  by  railroads, 
and  in  decision  after  decision,  the  courts  have  recognized 
the  difference  between  the  exercise  of  the  normal  and 
usual  rights  of  a  stockholder  by  a  corporation  holding 
stock  in  another,  and  the  exercise  of  domination  and 
control  over  the  corporate  policies  and  business  of  the 
other  by  the  stock  holding  corporation  to  insure  and 
further  its  own  interests.  As  long  as  the  stock  holding 
corporation,  notwithstanding  its  ownership  of  stock,  makes 
no  effort  to  use  it  in  a  dominating  manner,  but,  instead, 
exercises  only  the  normal  and  usual  stockholder  rights 
which  any  other  stockholder,  having  no  selfish  interest 
to  serve,  would  exercise,  it  cannot  be  said  that  the  second 
corporation  is  a  mere  instrumentality  or  agency  of  the 
other. 

As  stated  by  the  Supreme  Court  in  the  case  of  United 
States  v.  Reading  Company,  253  U.S.  26,  64  L.  Ed.  760, 
781: 

“It  results  that  it  may  confidently  be  stated  that 
the  law  upon  this  subject  now  is,  that  while  the  owner- 
1  ship  by  a  railroad  company  of  shares  of  the  capital 
stock  of  a  mining  company  does  not  necessarily 
i  create  an  identity  of  corporate  interest  between  the 
two,  such  as  to  render  it  unlawful  under  the  com- 
1  modities  clause  for  the  railroad  company  to  transport 
in  interstate  commerce  the  products  of  such  mining 
company,  yet,  where  such  ownership  of  stock  is  re- 
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sorted  to,  not  for  the  purpose  of  participating  in  the 
affairs  of  the  corporation  in  which  it  is  held  in  a 
manner  normal  and  usual  with  stockholders,  but  for 
the  purpose  of  making  it  a  mere  agent,  or  instru¬ 
mentality,  or  department  of  another  company,  the 
courts  will  look  through  the  forms  to  the  realities 
of  the  relation  between  the  companies  as  if  the 
corporate  agency  did  not  exist,  and  will  deal  with 
them  as  the  justice  of  the  case  may  require.” 

Again,  in  the  relatively  recent  case  of  United  States 
v.  E.J.  &  E.R.  Co.,  298  U.S.  492,  503,  80  L.  Ed.  1300, 
1304-5,  the  Supreme  Court,  in  discussing  what  is  “control” 
under  the  Commodities  Clause,  said  that  “the  mere 
power  to  control,  the  possibility  of  initiating  unlawful 
conditions,  is  not  enough”. 

Again,  it  is  significant  that  in  statutes  restricting  or 
forbidding  the  acquisition  of  control  of  one  corporation 
by  another,  Congress  has  recognized  that  the  word  “con¬ 
trol”  in  its  plain  and  ordinarily  accepted  meaning  would 
not  include  a  mere  power  to  control  which  is  not  used  or 
asserted,  and,  to  overcome  this,  has  expressly  provided 
in  such  statutes  that  the  term  “control”  as  used  therein, 
“shall  be  construed  to  include  the  power  to  exercise 
control.”  Probably  the  best  examples  of  this  are  found 
in  Paragraphs  (6)  and  (9)  of  Section  5  of  the  Interstate 
Commerce  Act,  as  enacted  in  1933  and  prior  to  its  amend¬ 
ment  in  1940,  and  in  Paragraph  (4)  of  such  Section  5, 
since  1940.  (See  U.S.C.  Tit.  49,  Sec.  5(4)).  Since  Congress 
in  this  manner  has  showm  that  where  the  word  “control” 
is  intended  to  include  the  power  to  exercise  control,  an 
express  provision  to  that  effect  has  been  inserted  in  the 
statute,  the  failure  to  insert  any  such  provision  in  the 
Railroad  Unemployment  Insurance  Act  and  in  the  Rail¬ 
road  Retirement  and  Carriers  Taxing  Acts  must  be  re¬ 
garded  as  definitely  excluding  the  mere  power  to  control. 

It  is  the  position  of  Universal  that  it  was  not  owned 
or  controlled  by  Central  even  prior  to  June  15,  1939,  and 
that  there  is  no  substantial  evidence  in  the  record  to  sup¬ 
port  the  Board’s  decision.  However,  the  issues  in  this 
case  pertain  to  the  situation  on  and  after  July  1,  1939, 
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when  the  Railroad  Unemployment  Insurance  Act  became 
effective.  While  the  Board  had  occasion  to  investigate 
Universal’s  status  for  years  commencing  in  1935  for  cer¬ 
tain  purposes  in  the  administration  of  the  Act,  once  having 
determined  Universal  to  be  an  employer,  the  crucial  ques¬ 
tion  in  the  case  is  whether  Universal  is  and  has  been 
an  employer  since  July  1,  1939. 

The  creation  of  the  Trust  Indenture  on  June  15,  1939, 
pursuant  to  which  the  148,476  shares  of  Freight  Company 
stock  was  transferred  to  Balthasar  H.  Meyer  as  Trustee, 
effectively  destroyed  any  vestige  of  power  which  Central 
might  have  had  theretofore  to  control  Freight  Company. 
The  ownership  of  part  of  the  capital  stock  of  one  corpora¬ 
tion  by  another  confers  a  power  to  exercise  control  over 
the  affairs  of  the  other  by  virtue  of  the  voting  rights 
incident  to  such  stock.  Where  the  voting  rights  are 
transferred  to  an  independent  trustee  with  sole  right  to 
vote  the  shares  of  stock,  the  settlor  loses  all  power  of 
control  which  might  have  theretofore  existed  even  though 
it  may  retain  a  beneficial  interest  in  the  shares  of  stock. 

The  use  of  a  trust  is  circumstances  wherein  the  owner¬ 
ship  or  control  of  one  corporation  by  another  involves 
certain  legal  consequences  has  been  recognized  by  Con¬ 
gress,  by  Administrative  boards  and  Commissions,  and 
by  the  Courts  as  providing  an  effective  means  of  divest¬ 
ment  of  control  without  the  financial  sacrifice  which  might 
result  from  a  sale  of  the  shares. 

The  Trust  Indenture  which  was  entered  into  on  June 
15,  1939,  was  patterned  after  a  trust  agreement  of  July  7, 
1931  between  the  Baltimore  &  Ohio  Railroad  Company  and 
the  Chase  National  Bank  of  the  City  of  New  York.  In 
that  case  the  Interstate  Commerce  Commission  had  made 
a  decision  that  the  Baltimore  &  Ohio  Railroad  Company, 
by  the  acquisition  of  certain  capital  stock  of  the  Western 
Maryland  Railway  Company,  had  violated  the  Clayton 
Anti-trust  Act,  and  the  Commission  required  the  Balti¬ 
more  &  Ohio  to  divest  itself  of  such  stock.  After  several 
extensions  of  time,  the  Commission  entered  an  order  re¬ 
quiring  the  Baltimore  &  Ohio  to  transfer  its  holdings  of 
Western  Maryland  stock  to  a  trustee,  the  terms  and  con- 
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ditions  of  the  trusteeship  to  be  approved  by  the  Com¬ 
mission. 

Pursuant  thereto  a  trust  indenture  was  entered  into 
between  the  Baltimore  &  Ohio  and  the  Chase  National 
Bank,  as  Trustee,  very  similar  to  the  Trust  Indenture 
adopted  in  the  present  case.  When  such  trust  indenture 
was  submitted  to  the  Interstate  Commerce  Commission  on 
March  28,  1932,  the  Commission  entered  its  formal  order 
approving  the  indenture  and  the  trust  set  up  thereby  as  a 
full  compliance  with  its  order  of  divestment,  (Interstate 
Commerce  Commission  v.  Baltimore  &  Ohio  Railroad  Com¬ 
pany,  183  I.C.C.  165). 

This  practice  of  transferring  stock  to  a  trustee  with 
discretionary  power  to  vote  the  stock,  for  the  purpose 
of  accomplishing  a  complete  divorcement  of  control  over 
the  subject  corporation,  has  likewise  been  recognized  by 
the  Courts  and  by  Congress. 

Thus,  in  the  case  of  United  States  v.  Reading  Company 
(1920),  253  U.S.  26,  64  L.  Ed.  760,  the  Supreme  Court 
found  that  the  relationship  between  certain  railway  com¬ 
panies  and  mining  companies  through  stock  ownership 
was  unlawful.  The  case  was  remanded  to  the  District 
Court  with  directions  to  enter  a  decree  dissolving  the 
combination  “with  such  provision  for  the  disposition  of 
the  shares  of  stock  and  other  property  of  the  various 
companies  held  by  the  Reading  Company,  as  may  be 
necessary  to  establish  the  entire  independence  from  that 
company  and  from  each  other’ ’  of  the  various  companies. 
On  the  return  of  this  mandate  to  the  District  Court,  plans 
were  submitted  by  the  parties  for  the  accomplishment  of 
this  purpose.  In  connection  with  the  disposition  of  the 
stock  of  the  Central  Railroad  of  New  Jersey,  one  of  the 
corporations  in  the  combination,  it  was  shown  that  the 
stock  had  no  ready  purchaser  and  that  a  forced  sale  would 
result  in  considerable  sacrifice.  The  Court  thereupon 
ruled  that  a  proper  plan  would  be  to  place  that  stock  in 
the  hands  of  a  disinterested  trustee  until  such  time  as  it 
could  be  sold  on  favorable  terms.  In  overruling  the  ob¬ 
jections  of  the  Attorney  General  to  the  plan  the  Court 
said: 

“The  Court  is  of  the  opinion  that,  •  •  #  so  long  as 
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the  control  of  the  voting  power  of  this  stock  is  taken 
from  Reading  Company  and  lodged  with  a  trustee  or 
trustees,  acting  under  the  supervision  of  this  Court, 
there  is  full  compliance  with  the  mandate  of  the 
Supreme  Court  which  requires  that  there  shall  be 
established  complete  independence  between  these  two 
companies.”  (See  United  States  v.  Reading  Co.  (1921), 
273  Fed.  848,  853.) 

On  appeal,  the  United  States  Supreme  Court  affirmed 
the  i  action  of  the  lower  court,  emphasizing  that  the  in¬ 
dependence  of  the  companies  from  each  other  had  there- 
bv  been  achieved.  (See  Continental  Insurance  Co.  v.  United 
States  (1922),  259  U.S.  156,  66  L.  ed.  871.) 

In  the  Act  of  June  16,  1933,  amending  the  Interstate 
Commerce  Act  (49  U.S.C.  Tit.  49,  Sec.  5(11))  it  was  pro¬ 
vided  as  follows: 

“Investigation  of  effect  of  holding  stock  of  carrier 
as  affecting  control;  restricting  voting  power — For 
the  proper  protection  and  in  furtherance  of  the  plan 
for  the  consolidation  of  railway  properties  established 
pursuant  to  paragraph  (3)  and  the  regulation  of 
interstate  commerce  in  accordance  therewith,  the  com¬ 
mission  is  hereby  authorized,  upon  complaint  or  upon 
its  own  initiative  without  complaint,  but  after  notice 
and  hearing,  to  investigate  and  determine  whether  the 
holding  by  any  person  of  stock  or  other  share  capital 
of  any  carriers  (unless  acquired  with  the  approval  of 
the  commission)  has  the  effect  (a)  of  subjecting  such 
carrier  to  the  control  of  another  carrier  or  to  common 
control  with  another  carrier,  and  (b)  of  preventing  or 
hindering  the  carrying  out  of  any  part  of  such  plan 
or  of  impairing  the  independence,  one  of  another,  of 
the  systems  provided  for  in  such  plan.  If  the  com¬ 
mission  finds  after  such  investigation  that  such  hold¬ 
ing  has  the  effects  described,  it  shall  by  order  provide 
for  restricting  the  exercise  of  the  voting  power  of  such 
person  with  respect  to  such  stock  or  other  share 
capital  (by  requiring  the  deposit  thereof  with  a 
trustee,  or  by  other  appropriate  means)  to  the  extent 
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necessary  to  prevent  such  holding  from  continuing 
to  have  such  effects.” 

So  it  will  be  seen  that  the  plan  for  the  placing  of  the 
stock  of  Freight  Company  in  the  hands  of  Balthasar  H. 
Meyer,  a  disinterested  trustee,  in  order  to  produce  a  divest¬ 
ment  by  Central  and  its  subsidiaries  of  every  possible 
vestige  of  control  over  Freight  Company  and  Universal, 
was  not  a  new  thing  but  had,  instead,  authoritative  pre¬ 
cedent  in  the  records  of  the  Interstate  Commerce  Com¬ 
mission,  the  Federal  Courts  including  the  United  States 
Supreme  Court,  and  even  an  Act  of  Congress. 

It  may  be  noted  here  that  the  Trust  Indenture  was 
adopted  by  Central’s  subsidiary  before  any  question  had 
arisen  concerning  coverage  of  the  Railroad  Unemployment 
Insurance  Act.  It  was  designed  for  the  specific  purpose 
of  divesting  any  power  of  Central  to  control,  or  to  acquire 
control  of,  Freight  Company  and  Universal  because  of 
certain  legal  consequences  under  other  statutes  which  at¬ 
tached  if  Universal  were  controlled  by  Central.  It  was 
with  this  in  mind  that  the  provision  was  placed  in  the 
Trust  Indenture  that  the  Trustee  is  authorized  and  em¬ 
powered  to  vote,  or  cause  to  be  voted,  and  to  issue,  or 
cause  to  be  issued,  consents  in  respect  of  the  deposited 
stock  as  in  the  judgment  of  the  Trustee  will  serve  the 
best  interests  of  Freight  Company,  and  will  tend  to  secure 
a  safe  and  prudent  management  of  the  affairs  and  business 
of  such  Corporation,  such  action  by  the  Trustee  to  be 
free  from  any  participation  in  or  control,  or  suggestion, 
by  Central  or  any  officer  or  director  thereof,  or  any 
corporation  affiliated  with  Central,  or  any  officer  or  direct¬ 
or  thereof. 

For  the  purpose  of  sustaining  its  decision  that  Universal 
was,  and  is,  controlled  by  Central,  the  Board  in  its  decision 
indulged  in  conjecture  and  speculation  concerning  the 
power  of  Central  to  terminate  the  Trust.  It  concluded  that 
since  Central  or  one  of  its  subsidiaries  was  a  creator  and 
also  a  beneficiary  of  the  Trust,  there  was  nothing  to 
prevent  it  from  revoking  and  terminating  the  Trust. 
But  such  revocation  was  precluded  by  the  terms  of  the 
Agreement  of  Trust  except  in  certain  contingencies  which 
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■were  not  shown  to  have  come  about.  Furthermore,  the 
Board  has  entirely  overlooked  and  ignored  the  fact  that 
the  businesses  in  question  are  transportation  agencies 
subject  to  the  regulation  of  the  Interstate  Commerce 
Commission,  and  that  the  Trust  could  not  be  revoked 
and  Central  could  not  acquire  the  stock  of  Freight  Com¬ 
pany  except  with  the  consent  and  approval  of  the  Inter¬ 
state  Commerce  Commission. 

Furthermore,  the  possibility  that  the  Trust  might  at 
some  time  be  terminated  is  of  no  consequence  in  the 
present  case.  The  fact  remains  that  during  the  entire 
period  from  and  after  July  1,  1939  up  to  and  including  the 
date  of  hearing  in  this  matter  (and,  in  fact,  up  to  the 
present  time)  the  Trust  has  remained  in  full  force  and 
effect. 

The  fact  that  upon  the  happening  of  certain  contingen¬ 
cies  at  a  future  date,  a  carrier  by  railroad  may  acquire 
the  power  to  exercise  control  over  a  company  is  a  far  cry 
from  establishing  that  the  Company  is  owned  or  controlled 
by  such  carrier. 

It  is  clear  from  the  language  used  by  the  Board 
thoughout  its  findings  and  from  the  entire  record  of  this 
proceeding,  that  the  Board  wished  to  create  an  impression 
that  Universal  was  nothing  more  than  an  agency  or 
instrumentality  of  Central  operated  by  the  latter  for  the 
purpose  of  serving  its  owm  selfish  interest,  and  that  both 
the  Examiner  and  the  Board  had  determined  in  advance 
of  the  hearing  that  Universal  was  an  employer  under 
the  Act  regardless  of  the  weight  of  the  evidence  submitted 
at  the  hearing.  With  this  in  mind,  they  selected  from  the 
record  only  such  fragments  of  evidence,  competent  or 
incompetent,  as  would  tend  to  support  their  ultimate  pre¬ 
determined  conclusion,  and  unwarranted  conjectures  were 
resorted  to  in  an  effort  to  overcome  the  obvious  in¬ 
adequacies  of  the  fragmentary  items  of  evidence  so 
selected. 

The  General  Counsel  of  the  Board  had  rendered  a 
formal  opinion,  without  hearing,  that  Universal  wras  an 
employer  within  the  meaning  of  the  Act,  prior  to  June  15, 
1939  and  the  hearing  in  this  proceeding  was  ordered  for 
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the  express  purpose  of  determining  the  situation  after 
that  date.  However,  the  Examiner  stated  at  the  opening 
of  the  hearing  that  the  General  Counsel  of  the  Board  had 
ruled  without  formal  opinion  that  Universal  had  also 
been  an  employer  under  the  Act  since  June  15,  1939. 
Inasmuch  as  the  Examiner  was  a  member  of  the  Legal 
Staff  in  the  Office  of  the  General  Counsel,  his  position 
on  the  matter  was  clear. 

In  this  connection,  it  is  significant  that  the  hearing  in 
this  matter  was  ordered  by  the  Board  on  the  basis  of  an 
opinion  of  its  General  Counsel  stating  that  a  doubt  existed 
as  to  whether  Universal  was  controlled  by  Central  after 
June  15,  1939,  and  recommending  that  the  question  be 
determined  after  hearing  (Jt.  App.  149). 

In  view  of  this  opinion  of  the  General  Counsel,  one 
may  well  ask  on  what  basis  he  later  ruled  in  advance  of 
the  hearing  that  Universal  was  controlled  by  Central  after 
June  15,  1939.  Neither  in  advance  of  the  hearing  nor  at 
the  hearing  was  any  competent  evidence  submitted  to  the 
Board  concerning  the  situation  after  June  15,  1939,  but 
the  entire  proceeding  and  the  decision  of  the  Board  was 
directed  toward  letters  and  documents  found  in  the  files 
of  the  Interstate  Commerce  Commission  in  the  Freight 
Forwarding  Investigation  which  had  been  completed  more 
than  a  year  prior  to  June  15,  1939. 

While  it  is  true  that  in  the  conduct  of  an  administrative 
hearing,  “the  rules  of  evidence  prevailing  in  courts  of 
law  or  equity  shall  not  be  controlling”  and  that  the  mere 
admission  of  improper  or  incompetent  evidence  will  not,  in 
and  of  itself,  justify  the  vacation  of  an  administrative 
decision,  this  does  not  mean  that  an  administrative  decision 
can  rely  for  support  on  other  than  proper,  competent  and 
probative  evidence.  This  is  clearly  brought  out  .by  the 
United  States  Supreme  Court  in  the  case  of  Consolidated 
Edison  Co.  v.  National  Labor  Relations  Board,  305  U.S. 
197,  229-30,  83  L.  Ed.  126,  140,  where  the  Court  said  that 
the  assurance  of  “a  desirable  flexibility  in  administrative 
procedure  does  not  go  so  far  as  to  justify  orders  without 
a  basis  in  evidence  having  rational  probative  force.” 
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The  principle  is  further  emphasized  in  Section  7(c)  of 
the  Federal  Administrative  Procedure  Act  of  1946  (60 
Stat;.  241,  U.S.C.  Tit.  5,  Sec.  1006)  which  provides  that 
while  any  oral  or  documentary  evidence  may  be  received, 
nevertheless  no  order  shall  be  issued  unless  it  is  “sup¬ 
ported  by  and  in  accordance  with  reliable,  probative 
and  substantial  evidence.”  In  its  report  to  the  Senate 
explaining  this  section,  the  Senate  Judiciary  Committee 
said  that  while  the  mere  admission  of  evidence  is  not  to 
be  taken  as  prejudicial  error,  “no  finding  or  conclusion  may 
be  entered  except  upon  evidence  which  is  plainly  of  the 
requisite  materiality  and  competence;  that  is,  ‘relevant, 
reliable  and  probative  evidence’  ”,  and  that  under  such 
section  “the  standards  and  principles  of  probity  and  re¬ 
liability  of  evidence  must  be  the  same  as  those  prevailing 
in  courts  at  law  or  equity  in  non-administrative  cases.” 
This  was  further  emphasized  by  Senator  McCarran,  Chair¬ 
man  of  the  Senate  Judiciary  Committee,  on  the  floor  of  the 
Senate,  when  he  said: 

“You  may  go  outside  and  get  what  would  be  second¬ 
ary  evidence  or  hearsay ;  you  may  perhaps  even  go  into 
the  realm  of  conjecture;  but  when  you  write  your 
decision  it  must  be  based  upon  probative  evidence  and 
nothing  else.  If  in  the  formation  of  your  decision  you 
consider  other  than  probative  evidence,  your  decision 
will  be  subject  to  being  set  aside  by  a  court  of  review.” 

These  authorities  are  directly  applicable  to  the  situation 
here  under  consideration,  and  the  decision  of  the  Board 
concerning  control  of  Universal  by  Central  is  entirely  with¬ 
out  substantial  evidence,  and  should  be  set  aside  and 
reversed  by  this  Court. 
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PROPOSITION  II :  UNIVERSAL  DOES  NOT  OPERATE 
AN  EQUIPMENT  OR  FACILITY  OR  PERFORM  A 
SERVICE  IN  CONNECTION  WITH  THE  TRANS¬ 
PORTATION  OF  PROPERTY  BY  RAILROAD,  OR 
THE  RECEIPT  DELIVERY,  TRANSFER  IN  TRAN¬ 
SIT,  STORAGE,  AND  HANDLING  OF  PROPERTY 
TRANSPORTED  BY  RAILROAD,  WITHIN  THE 
MEANING  OF  THE  RAILROAD  UNEMPLOYMENT 
INSURANCE  ACT. 


The  second  essential  requirement  for  the  inclusion  of  a 
company  not  itself  a  carrier,  as  defined  by  the  Interstate 
Commerce  Act,  within  the  definition  of  “ employer’ *  under 
the  Railroad  Unemployment  Insurance  Act,  is  that  it  shall 
operate  an  equipment  or  facility  or  perform  a  service  in 
connection  with  the  transportation  of  passengers  or  prop¬ 
erty  by  railroad,  or  the  receipt,  delivery,  elevation,  trans¬ 
fer  in  transit,  refrigeration  or  icing,  storage,  or  handling 
of  property  transported  by  railroad.  Trucking  service, 
casual  service  and  the  casual  operation  of  equipment  or 
facilities  are  expressly  excluded  from  the  definition. 

In  its  decision  that  Universal  is  engaged  in  the  perfor¬ 
mance  of  services  and  the  operation  of  facilities  covered 
by  the  Act,  the  Board  has  given  broad  and  sweeping  mean¬ 
ing  to  the  language  “in  connection  with  the  transporta¬ 
tion  of  .  .  .  property  by  railroad  .  .  .  ”  and  has  con¬ 
strued  this  language  to  include  all  services  and  opera¬ 
tions  which  may  be  reasonably  directly  related ,  functionally 
and  economically ,  to  the  performance  of  the  transporta¬ 
tion  obligations  which  railroads  have  undertaken. 

It  is  submitted  that  this  broad  construction  is  a  clear 
distortion  of  the  meaning  and  purpose  of  this  portion  of 
the  Act. 

The  words  “services  in  connection  with  the  transporta¬ 
tion  of  passengers  or  property  by  railroad’ *  are  not  new 
in  the  Act  but  have  been  used  by  Congress  in  many  other 
statutes  applicable  to  the  railroad  industry. 
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The  fact  of  such  use  is  extremely  important  in  deter¬ 
mining  what  was  intended  by  their  use  in  the  Railroad 
Unemployment  Insurance  Act.  As  stated  in  Boston  Sand 
&  Gravel  Co.  v.  United  States,  278  U.S.  41,  48,  73  L.  Ed.  170 : 

“If  Congress  has  been  accustomed  to  use  a  certain 
phrase  with  a  more  limited  meaning  than  might  be 
attributed  to  it  by  common  practice,  it  would  be  arbi¬ 
trary  to  refuse  to  consider  that  fact  when  we  come  to 
interpret  a  statute.” 

Among  the  numerous  examples  of  such  use  may  be  cited 
Section  1  of  the  Interstate  Commerce  Act  (24  Stat.  379) ; 
the  Acts  of  June  1,  1898  (31  Stat.  424)  and  July  15,  1913 
(38  Stat.  103),  relating  to  adjustment  of  railway  labor 
disputes;  the  Act  of  July  28,  1916,  Sec.  5,  (39  Stat.  412, 
425)  pertaining  to  rates  for  railway  mail  service;  the 
Hepburn  Act  of  1906  (34  Stat.  584);  Sec.  1(5),  6(7)  and 
15(13)  of  the  Interstate  Commerce  Act  pertaining  to  trans¬ 
portation  charges  of  railroads;  the  Railway  Labor  Act  (44 
Stat.  577,  U.S.C.  Tit.  45,  Secs.  151,  et  seq.) ;  and  the  Rail¬ 
road  Retirement  Act  (50  Stat.  307,  Tit.  45,  Secs.  228a, 
et  seq.) 

The  Courts  have  had  frequent  occasions  to  construe  and 
apply  the  language  of  this  clause  as  it  has  appeared  in 
these  various  legislative  measures,  and  it  has  been  uni¬ 
formly  held  that  the  language  does  not  cover  services  or 
operations  which  merely  have  some  relation  to  transpor¬ 
tation  by  railroad,  but  is  limited  to  service  or  operations 
which  are  a  part  of  transportation  by  railroad. 

Furthermore,  this  same  language,  as  it  appears  in  the 
Interstate  Commerce  Act,  has  been  held  by  the  Supreme 
Court  of  the  United  States  not  to  include  the  services  of 
a  freight  forwarder. 

It  was  so  decided  in  the  case  of  Lehigh  Valley  Railroad 
Co.  v.  United  States,  243  U.S.  444,  61  L.  Ed.  839.  Section 
15(13)  of  the  Interstate  Commerce  Act  limits  the  making 
of  certain  allowances  by  a  carrier  to  a  shipper  who 
“renders  any  service  in  connection  with  such  transporta¬ 
tion.”  It  was  contended  in  the  case  cited  that  this  lan- 
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guage  was  applicable  to  the  services  of  a  forwarder  so 
as  to  justify  certain  allowances  by  the  carrier  to  a  for¬ 
warder  for  its  services.  The  Supreme  Court  held  to  the 
contrary,  limiting  the  clause  to  acts  constituting  a  neces¬ 
sary  part  of  the  transportation  which  the  carrier  was 
bound  to  furnish.  The  Court  said: 

“It  is  true,  no  doubt,  that  George  W.  Sheldon  & 
Company  in  the  performance  of  the  services  for  which 
it  is  paid,  maintains  offices  here  and  abroad,  adver¬ 
tises  the  railroad,  solicits  traffic  for  it,  does  various 
other  useful  things,  and,  in  short,  we  assume,  benefits 
the  road,  and  earns  its  money,  if  it  were  allowable 
to  earn  money  in  that  way.  It  is  true  also  that  in 
Interstate  Commerce  Commission  v.  F.  H.  Peavey  <£ 
Co.,  222  U.S.  42,  56  L.  ed.  83,  32  Sup.  Ct.  Rep.  22,  an 
owner  of  property  transported  was  held  entitled,  under 
Sec.  15  of  the  Act  to  Regulate  Commerce,  to  an  allow¬ 
ance  for  furnishing  a  part  of  the  transportation  that 
the  carrier  was  bound  to  furnish.  So  XJnion  P.  R.  Co.  v. 
Updike  Grain  Co.,  222  U.S.  215,  56  L.  ed.  171,  32  Sup. 
Ct.  Rep.  39,  and  United  States  v.  Baltimore  &  0.  R. 
Co.,  231  U.S.  274,  58  L.  ed.  218,  34  Sup.  Ct.  Rep.  75. 
But  that  case  goes  to  the  verge  of  what  is  permitted 
by  the  act.  The  services  rendered  by  George  W. 
Sheldon  &  Company,  although  in  a  practical  sense 
‘connected  with  such  transportation ,’  were  not  con¬ 
nected  with  it  as  a  necessary  part  of  the  carriage — 
were  not  ‘ transportation  service ,’  in  the  language  of 
Union  P.  R.  Co.  v.  Updike  Grain  Co.,  222  U.S.  215,  220, 
56  L.  ed.  171,  173,  32  Sup.  Ct.  Rep.  39 — and,  in  our 
opinion,  were  not  such  services  as  were  contemplated 
in  the  Act.”  (Our  italics.) 

The  same  interpretation  has  been  consistently  applied 
to  this  phrase,  though  without  specific  discussion,  in  many 
other  cases.  See,  e.g.  Interstate  Commerce  Comm.  v.  Dif- 
fenbaugh,  222  U.S.  42,  56  L.  Ed.  83;  United  States  v.  Bdlti 
more  &  Ohio  R.  R.  Co.,  231  U.S.  274,  58  L.  Ed.  218;  Mer¬ 
chants  Warehouse  Co.  v.  United  States,  283  U.S.  501,  75 
L.  Ed.  1227 ;  United  States  v.  American  Sheet  &  Tin  Plate 
Co.,  301  U.S.  402,  81  L.  Ed.  1186. 
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Thus  there  is  ample  precedent  in  prior  statutes  con¬ 
taining  similar  wording  to  demonstrate  that  the  phrase 
“in  connection  with”  transportation  of  property  by  rail¬ 
road  has  been  consistently  construed  to  mean  the  same 
as  “a  part  of”  or  “in  the  course  of”  transportation  of 
property  by  railroad,  and  that  the  services  and  opera¬ 
tions  of  a  freight  forwarder  are  outside  the  scope  of  this 
language. 

There  has  been  a  series  of  decisions  under  the  Railroad 
Unemployment  Insurance  Act  and  its  companions,  the 
Railroad  Retirement  Act  and  the  Carriers  Taxing  Act  of 
1937,  (which  contain  an  identical  definition  of  “employer”) 
which  have  applied  the  same  test. 

The  first  of  these  decisions  was  that  of  Allen  v.  Ocean 
Steamship  Company  (1941)  123  F.  (2d)  469,  involving  a 
steamship  company  which  was  owned  and  controlled  by 
the  Central  of  Georgia  Railway  Company.  An  attempt  was 
made  to  subject  the  steamship  company  to  the  Carriers 
Taxing  Act  on  the  assertion  that  its  services  and  opera- 
tiohs  were  “in  connection  with”  transportation  of  prop¬ 
erty  by  railroad,,  but  the  Circuit  Court  of  Appeals  rejected 
this  contention,  stating: 

“Appellant’s  view,  stripped  to  its  base,  is  that 
appellee,  though  engaged  exclusively  in  operating  a 
steamship  line  between  Savannah,  New  York  and  Bos- 
1  ton,  is  intended  to  be  and  is  made  subject  to  the  special 
railroad  instead  of  the  general  social  security  system, 
merely  because  it  is  owned  by  a  railroad,  participates 
in  through  rates  and  in  joint  rates  with  its  parent 
company,  and  other  railroads  and  as  a  part  of  a 
through  transportation,  handles  freight  to  and  from 
the  railroad  carriers  with  which  it  has  arrangements. 
*  *  *  It  is  quite  apparent  that  the  construction  appel¬ 
lant  contends  for  will  result  in  cutting  across  indus¬ 
trial  lines  and  in  absorbing  into  the  special  railroad 
insurance  system,  some  parts  of  other  industries  be¬ 
cause  those  parts  happen  to  be  owned  by  railroads, 
while  that  for  which  appellee  contends,  will  have  no 
such  effect.  *  *  *  Certainly  the  Congressional  intent 
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to  include  water  carriers  cannot  be  drawn  from  the 
fact,  if  it  be  a  fact,  which  appellant  makes  so  much 
of,  that  water  carriers,  in  addition  to  performing 
purely  steamship  services,  perform  for  a  charge  and 
for  themselves,  transportation  service  which  the  rail¬ 
road  carriers  could  have  undertaken  but  left  to  the 
water  carriers  to  perform.  For,  if  this  were  the  simple 
criterion,  Congress  could  easily  and  would  have  said 
so,  instead,  as  it  did,  of  confining  the  application  of 
the  Act  to  rail  carriers  and  companies  owned  by  them 
which  performed  a  part  of  their  transportation  serv¬ 
ice  for  them.  Appellant,  realizing  this  difficulty,  in  the 
way  of  his  construction,  devotes  a  good  part  of  his 
brief  to  arguing  that  the  services  performed  by  appel¬ 
lee  are  performed  not  for  itself  but  as  agent  for  rail¬ 
road  carriers.  But  on  the  record  this  will  not  at  all 
do.  Not  a  word  of  it  in  the  slightest  tends  to  support 
this  view.  All  of  it  leads  directly  to  the  contrary  con¬ 
clusion.” 

Three  years  later  a  similar  attempt  was  made  to  subject 
a  steamship  company  which  was  owned  by  three  railway 
companies,  to  the  coverage  of  the  Railroad  Retirement 
Act  and  the  Railroad  Unemployment  Insurance  Act.  This 
case  came  before  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit,  and  in  its  decision  in  Magruder  v.  Balti¬ 
more  Steam  Packet  Company  (1944),  144  F.  (2d)  130,  this 
Court  rejected  the  contention  on  reasoning  similar  to  that 
of  the  Circuit  Court  for  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  in  Allen  v.  Ocean  Steamship  Company, 
supra. 

In  the  Baltimore  Steam  Packet  Company  case,  it  was 
said  by  the  Circuit  Court  of  Appeals: 

“As  stated  above,  the  statute  was  one  of  three 
designed  to  set  up  a  social  security  system  for  the 
railroad  industry.  Water  carriers,  were  not  included, 
and  there  could  have  been  no  purpose  to  include  such 
of  them  as  w'ere  controlled  through  stock  ownership 
by  railroad  companies.  Whether  their  stock  was 
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owned  by  railroad  companies  or  not,  the  business  in 
which  they  were  engaged  was  essentially  different 
from  the  railroad  business,  and  there  would  have  been 
neither  reason  nor  justice  in  subjecting  one  water 
carrier  to  different  taxes  and  regulations  from  those 
applied  to  its  competitors  merely  because  of  stock 
ownership  by  railroads.’ * 

The  logic  of  the  Court  in  the  above  excerpt  is  equally 
applicable  to  freight  forwarders. 

This  same  thought  was  expressed  by  Mr.  Latimer,  Chair¬ 
man  of  the  Board,  in  his  testimony  on  H.R.  1362  before 
the  Committee  on  Interstate  and  Foreign  Commerce  when 
he  said  (Hearings  before  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives,  79th  Con¬ 
gress,  First  Session,  on  H.R.  1362,  Part  I,  p.  42),  after 
referring  to  Universal  and  National  Carloading  Company 
as  “railroad-controlled  freight  forwarders”,  that 

“since  the  railroad-controlled  companies  might  be 
placed  at  disadvantage  as  compared  with  those  not 
railroad-controlled  if  the  former  were  subject  to  the 
Railroad  Social  Insurance  Act,  it  seems  desirable  to 
bring  under  coverage  all  those  freight  forwarders 
engaged  in  operations  auxiliary  to  facilitation  of 
freight  forwarding  transportation.” 

In  Interstate  Transit  Lines  v.  United  States  (1943),  56 
F.  Supp.  332,  an  attempt  to  extend  the  coverage  of  these 
Acts  to  a  bus  company  was  rejected  by  the  District  Court 
for  the  District  of  Nebraska,  which  said  in  part: 

“We  hold  therefore  that  the  bus  service,  in  which 
plaintiff  is  engaged,  is  service  in  connection  with  the 
transportation  of  passengers  or  property  by  bus, 
rather  than  by  railroad  and  that  any  contact,  con¬ 
nection  or  interchange  of  service  between  the  railroads 
and  the  plaintiff  are  mere  incidents  to  their  business, 
and  such  as  are  practiced  and  engaged  in  by  other 
lines  of  transportation.  Having  arrived  at  this  con¬ 
clusion,  it  is  a  simple  matter  to  apply  the  law.  The 
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Act  of  Congress  is  simple  in  language  and  should  be 
easily  and  readily  understood.  The  meaning  of  the 
word  ‘employer’,  as  the  word  is  used  in  the  act,  is 
defined,  and  this  word  pertains  only  in  connection  with 
the  transportation  of  passengers  or  property  by  rail¬ 
road,  within  the  meaning  of  Section  1(a)  of  the  Car¬ 
riers  ’  Taxing  Act  of  1937. 

“We  think  the  language  of  the  act  is  sufficiently 
clear  to  indicate  the  intention  of  Congress  to  ex¬ 
clude  the  plaintiff  and  all  other  similar  bus  lines 
from  the  operation  of  the  act,  but  notwithstanding 
the  record  abounds  with  evidence  of  the  deliberations 
of  the  Congress  leading  up  to  the  passage  of  the  act, 
and  if  such  proceedings  are  to  be  resorted  to  as  an 
aid  in  interpreting  the  law,  then  we  may  say  from 
these  proceedings  it  can  only  be  concluded  that  motor 
bus  transportation  was  excluded  from  the  act  de¬ 
liberately,  purposefully  and  intentionally. 

“Counsel  for  the  government  concede  that  this  case 
[ Allen  v.  Oceom  Steamship  Company ]  is  directly  in 
point,  but  maintain  that  the  case  was  wrongly  de¬ 
cided,  and  should  not  be  followed  in  the  Eighth  Cir¬ 
cuit,  since  it  is  not  binding  upon  us,  and  may  merely 
be  considered,  if  at  all,  as  persuasive.  We  think  the 
Ocean  Steamship  case  is  more  than  persuasive.  It  is 
the  only  decision  of  a  higher  court  directly  on  the 
question  involved.  It  is  well  considered.  We  think  it 
is  sound,  and  it  will  be  followed  in  this  case.” 

The  most  recent  important  case  involving  the  construc¬ 
tion  of  this  portion  of  the  definition  is  that  of  Railroad 
Retirement  Board  v.  Duquesne  Warehouse  Company 
(1946),  326  U.S.  446,  90  L.  Ed.  192,  wherein  the  Supreme 
Court  of  the  United  States  held  that  a  warehouse  company 
wholly  owned  and  controlled  by  a  railroad  was  an  em¬ 
ployer  within  the  meaning  of  the  Act,  where  its  operations 
embraced  activities  which  formed  a  part  of  transportation 
service  within  the  meaning  of  the  Interstate  Commerce 
Act. 
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The  'warehouse  company  operates  two  warehouses  owned 
and  leased  to  it  by  the  Pennsylvania  Railroad  in  the  City 
of  Pittsburgh,  both  of  which  are  on  rail  sidings  of  the 
railroad.  At  one  of  the  warehouses  it  handles  and  stores 
carload  sugar,  all  of  which  comes  in  and  goes  out  over 
the  Pennsylvania  Railroad,  and  which  is  handled  under 
storage-in-transit  privileges  covered  by  tariffs  filed  by  the 
railroad  with  the  Interstate  Commerce  Commission.  At 
the  other  warehouse  it  handles  freight  which  has  come  in 
or  is  going  out  over  the  Pennsylvania,  or  both.  The 
Supreme  Court  affirmed  a  decision  of  this  Court  of  Ap¬ 
peals  that  the  services  so  performed  were  sufficient  to 
bring  the  warehouse  company  within  the  second  portion 
of  the  definition.  In  its  decision,  the  Supreme  Court,  in 
discussing  the  definition,  stated  that  “the  phrases  in 
question  embrace  activities  which  form  a  part  of  trans¬ 
portation  service  within  the  meaning  of  the  Interstate 
Commerce  Act.”  It  noted  the  fact  that  the  loading  and 
unloading  services  are  rendered  by  Duquesne,  and  that 
the  duty  of  unloading  carload  freight  ordinarily  rests 
with  the  shipper  or  consignee.  “But”  said  the  Court,  “it 
is  a  transportation  service  within  the  meaning  of  the 
Interstate  Commerce  Act”,  and  “its  cost  may  be  included 
in  the  line-haul  tariffs  or  separately  fixed  or  allowed  as  an 
additional  charge.” 

The  Court  then  said: 

“The  question,  however,  is  not  whether  in  these 
cases  the  service  of  loading  and  unloading  is  being 
rendered  by  the  Pennsylvania  and  is,  therefore,  in 
fact  a  part  of  its  transportation  service.  It  is  not 
whether  the  affiliate  would  itself  be  subject  to  the 
Interstate  Commerce  Act.  It  is  whether  a  carrier’s 
affiliate  is  performing  a  service  that  could  be  per¬ 
formed  by  the  carrier  and  charged  for  under  the  line 
haul  tariffs.  If  it  is  such  a  service,  it  is  a  transporta¬ 
tion  service  within  the  meaning  of  the  present  Acts.” 

This  construction  is  again  stated  in  such  decision  as 
follows : 

“In  other  words,  if  a  service  is  involved  which 
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the  railroad  could  perform  as  a  part  of  its  transporta¬ 
tion  service,  it  is  within  the  present  Acts.” 

In  the  present  case,  the  District  Court  for  the  District 
of  Columbia  cited  and  relied  upon  the  decision  of  the 
Supreme  Court  in  Railroad  Retirement  Board  v.  Duquesne 
Warehouse  Company,  supra,  in  justification  of  its  affirm¬ 
ance  of  the  decision  of  the  Board.  In  particular,  the 
District  Court  quoted  those  portions  of  the  Supreme  Court 
decision  holding  that  “at  the  very  least  the  phrases  in 
question  embrace  activities  which  form  a  part  of  trans¬ 
portation  service  within  the  meaning  of  the  Interstate 
Commerce  Act”  and  “which  would  be  transportation 
services  when  performed  by  a  railroad  but  which  it  chooses 
to  have  performed  by  an  affiliate.” 

It  is  submitted  that  the  District  Court  applied  an  er¬ 
roneous  interpretation  to  this  language  and  that  the 
reasoning  of  the  Supreme  Court,  cited  by  the  District 
Court  in  this  case  as  supporting  the  decision  of  the  Board, 
is  exactly  to  the  contrary,  as  applied  to  the  services  and 
operations  of  a  freight  forwarder. 

The  construction  which  the  Board  has  adopted  and 
which  the  District  Court  has  affirmed  in  this  case  is  a  far 
cry  from  that  of  the  Supreme  Court.  As  hereinabove 
pointed  out,  the  Board  regarded  it  as  sufficient  if  the 
operations  of  a  company  are  reasonably  directly  related, 
functionally  and  economically,  to  the  performance  of  the 
transportation  obligations  which  railroads  generally  have 
undertaken  as  common  carriers  by  railroad  and  to  the 
receipt,  delivery,  transfer  in  transit,  storage,  and  handling 
of  property  transported  by  railroad.  This  enlarged  con¬ 
struction  goes  far  beyond  the  test  which  the  Supreme 
Court  has  laid  down  in  the  Duquesne  Warehouse  Company 
Case. 

It  is  significant  that  in  the  language  of  the  part  of  the 
definition  here  involved,  Congress  has  said  that  such  ser¬ 
vices  and  operations  must  be  in  connection  with  the  trans¬ 
portation  of  passengers  or  property  by  railroad,  etc., 
while  in  that  part  of  the  definition  relating  to  railroad 
associations,  traffic  associations,  tariff  bureaus,  etc.,  Con- 
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gress  uses  the  language  “engaged  in  the  performance  of 
services  in  connection  with  or  incidental  to  railroad  trans¬ 
portation”.  Obviously,  the  Board  has  attempted  to  give 
the  same  meaning  to  the  language  “in  connection  with” 
as  it  does  to  the  language  “in  connection  with  or  incidental 
to”. 

When  we  apply  the  test  which  the  Supreme  Court  has 
given  in  the  JDuquesne  Warehouse  Company  case,  it  is 
clear  that  the  services  performed  by  Universal  as  a  for¬ 
warder  are  not  services  which  Central  could  perform  and 
charge  for  under  its  tariffs. 

In  the  first  place  it  must  be  remembered  that  Universal 
is  a  separate  and  distinct  transportation  agency  and  has 
been  so  recognized  by  Congress  in  the  enactment  of  Part 
IV  of  the  Interstate  Commerce  Act.  Universal  issues  its 
own  bills  of  lading  to  its  customers,  by  the  terms  of  which 
it  agrees  to  provide  transportation  by  rail,  motor  carrier 
or  water  or  a  combination  thereof,  from  any  point  in 
the  United  States  to  any  other  point  in  the  United  States. 
It  has  its  own  organization,  which  it  maintains  for  its 
own  business  operations,  and  which  is  entirely  separate 
from  and  independent  of  Central’s  organization.  It  main¬ 
tains  assembly  and  distribution  warehouses  at  some  eighty 
large  cities  in  the  United  States  for  the  purpose  of  clas¬ 
sifying,  assembling  and  loading  as  full  carloads  or  truck- 
loads,  freight  package  shipments  of  its  customers.  It 
publishes  and  files  its  own  tariffs  and  rates  with  the 
Interstate  Commerce  Commission.  In  dealing  with  the 
railroads  it  is  a  shipper  paying  the  same  carload  rates 
and  subject  to  the  same  tariff  regulations  as  any  other 
shipper.  In  the  case  of  motor  carriers,  it  either  pays  their 
published  rates  or,  under  concurrences  entered  into  with 
them  with  the  consent  and  approval  of  the  Interstate  Com¬ 
merce  Commission,  it  makes  a  division  of  that  portion  of 
its  freight  charges  attributable  to  the  motor  transportation 
furnished.  It  uses  the  transportation  facilities  of  all  com¬ 
mon  carriers,  rail,  motor  and  water  according  to  its  needs 
and  requirements. 

All  of  these  operations  are  essential  to  the  conduct  of 
its  forwarding  business,  and  it  is  obvious  that  neither 
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Central  nor  any  other  railroad  could  perform  or  would 
be  permitted  to  perform  such  services.  In  fact,  the  Inter¬ 
state  Commerce  Act  expressly  provides  that  a  forwarder 
means  any  person  or  company  which 

“holds  itself  out  to  the  general  public  to  transport 
or  provide  transportation  of  property,  or  any  class 
or  classes  of  property,  for  compensation  in  interstate 
commerce,  and  which,  in  the  ordinary  and  usual  course 
of  its  undertaking  (A)  assembles  and  consolidates  or 
provides  for  assembling  and  consolidating  shipments 
of  such  property,  and  performs  or  provides  for  the 
performance  of  break-bulk  and  distributing  operations 
with  respect  to  such  consolidated  shipments,  and  (B) 
assumes  responsibility  for  the  transportation  of  such 
property  from  point  of  receipt  to  point  of  destination, 
and  (C)  utilizes,  for  the  whole  or  any  part  of  the 
transportation  of  such  shipments,  the  services  of  a 
carrier  or  carriers  subject  to  Part  I,  II,  or  II  of  this 
Act.  ’ 1 

It  further  provides  (Section  405,  Part  IV,  Interstate 
Commerce  Act,  and  U.S.C.,  Tit.  49,  Section  1005)  that  a 
freight  forwarder  must  file  with  the  Commission  its  own 
tariffs  showing  the  rates  and  charges  for  its  services,  and 
all  classifications,  rules,  regulations  and  practices  with 
respect  thereto,  and  that  it  shall  not  engage  in  freight  for¬ 
warder  service  unless  and  until  such  tariffs  have  been  so 
filed.  In  Section  410  (U.S.C.,  Tit.  49,  Section  1010(a)),  it 
is  expressly  provided  that  no  person  shall  engage  in 
freight  forwarder  service  unless  such  person  holds  a 
permit  issued  by  the  Commission,  authorizing  such  service, 
and  in  subparagraph  (c)  of  such  section  it  is  provided  that 
no  such  permit  shall  be  issued  to  any  common  carrier 
subject  to  Part  I,  II,  or  III  of  the  Act.  Therefore,  a 
railroad,  being  a  carrier  subject  to  Part  I,  is  prohibited 
by  the  Interstate  Commerce  Act  from  engaging  in  freight 
forwarder  service  and  the  services  which  Universal  renders 
are  not  such  services  that  could  be  performed  by  a  rail 
carrier  and  charged  for  under  its  line-haul  tariffs. 

It  has  been  shown  that  in  Lehigh  Valley  Railroad  Co.  v. 
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United  States ,  243  U.S.  644,  61  L.  Ed.  839,  discussed  on 
pages  36-7  of  this  brief,  that  the  services  and  operations  of 
a  freight  forwarder  have  historically  and  consistently  been 
held  not  a  part  of  transportation  within  the  meaning  of 
Part  I  of  the  Interstate  Commerce  Act.  For  this  reason, 
freight  forwarders  were  exempt  from  regulation  by  the 
Interstate  Commerce  Commission  down  through  the  years 
until  1942,  when  a  new  Part  IV  Tvas  added  to  the  Interstate 
Commerce  Act,  expressly  regulating  the  business  and 
operations  of  freight  forwarders. 

It  should  be  noted  that  unlike  sleeping  car  companies, 
express  companies  and  other  companies  performing  ser¬ 
vices  “in  connection  with’*  transportation  by  railroad, 
which  are  regulated  by  the  Commission  with  railroads 
under  Part  I  of  the  Interstate  Commerce  Act,  freight 
forwarders  were  set  apart  under  a  separate  Part  of  the 
Act,  in  the  same  manner  as  motor  carriers  (Part  II)  and 
water  carriers  (Part  III).  Congress  thus  gave  further 
forceful  recognition  to  the  fact  that  the  freight  forwarders 
are  not  a  part  of  the  railroad  industry  but  are  a  separate 
type  of  transportation  agency. 

If  it  had  been  the  intention  of  Congress  to  include 
freight  forwarders  under  the  Railroad  Unemployment 
Insurance  Act-  and  the  Railroad  Retirement  Act,  it  would 
have  been  the  logical  and  natural  thing  for  Congress  to 
have  said  so.  Freight  forwarders  have  been  known  to 
Congress  and  the  Courts  for  many  years  and  Congress 
could  have,  and  undoubtedly  would  have,  expressly  named 
freight  forwarding  services  had  it  been  its  intention  to 
include  them  within  these  Acts. 

Indeed,  the  legislative  history  of  these  and  related 
statutes  discloses  that  on  several  occasions  bills  have  been 
introduced  in  Congress  specifically  including  freight  for¬ 
warders  in  regulatory  measures  applicable  to  the  railroad 
industry.  In  each  case,  Congress  has  struck  out  forwarders 
before  the  bill  was  enacted  into  law. 

When  the  original  Railroad  Retirement  Act  of  1934  was 
declared  unconstitutional  by  the  Supreme  Court  in  the  case 
of  Railroad  Retirement  Board  v.  'Alton  R.  Co.,  295  U.S. 
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330  79  L.  Ed.  1468,  there  were  introduced  in  both  houses 
of  Congress  two  new  railroad  retirement  bills  (H.R.  8651 
and  S.  3151),  the  definition  section  1(a)  of  each  of  these 
bills  providing  that  as  used  in  such  Act — 

“The  term  ‘ carrier 7  shall  include  any  express  com¬ 
pany,  sleeping-car  company,  freight  forwarding  com¬ 
pany,  private  car  line  or  carrier  by  railroad,  subject 
to  the  Interstate  Commerce  Act,  and  any  company 
which  may  be  directly  or  indirectly  owned  or  controlled 
by  or  under  common  control  with  any  such  carrier  by 
railroad  and  which  operates  any  equipment  or  facili¬ 
ties  or  performs  any  service  (other  than  trucking 
service),  in  connection  with  the  transportation  of 
passengers  or  property  by  railroad,  or  the  receipt, 
delivery,  elevation,  transfer  in  transit,  refrigeration 
or  icing,  storage,  or  handling  of  property  transported 
by  railroad.  ” 

But  Congress  struck  out  the  words  “freight  forwarding 
company7’  from  the  definition,  thereby  clearly  evincing  a 
purpose  not  to  include  them. 

Again,  in  1945,  when  the  Crosser  Bill  (H.R.  1362)  was 
drafted  and  presented  to  the  House  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  which  Bill  was  sponsored 
by  Mr.  Murray  H.  Latimer,  Chairman  of  the  Railroad 
Retirement  Board,  with  such  vigor  as  to  cause  the  mem¬ 
bers  of  the  Committee  to  charge  him  with  such  extreme 
partisanship  as  to  deprive  the  Committee  of  unbiased 
advice  regarding  its  provisions,  freight  forwarding  com¬ 
panies  were  expressly  included.  But  again,  such  enlarge¬ 
ment  of  the  definition  was  stricken  out  and  the  Crosser 
Bill,  as  enacted  into  law,  left  the  old  definition  unchanged. 

Even  so,  Mr.  Latimer,  as  Chairman  of  the  Railroad 
Retirement  Board,  in  his  testimony  before  the  House 
Committee,  referred  to  Universal  as  a  “railroad-controlled 
freight  forwarder”  (Public  hearings  on  H.R.  1362  before 
the  Committee  on  Interstate  and  Foreign  Commerce,  79th 
Congress,  Part  1,  p.  42,  Jan.  31,  1945),  although  at  that 
time  this  proceeding  was  pending  before  the  Board,  and 
the  oral  argument  thereon  had  not  yet  been  heard. 
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When  the  report  of  the  House  Committee  on  the 
Crosser  Bill  was  presented  to  the  House,  such  report  in¬ 
advertently  summarized  the  effect  of  the  proposed  change 
in  the  definition  as  originally  drafted,  as  an  extension 
of  coverage  “to  freight  forwarders  not  controlled  by  rail¬ 
roads”,  which  w’ould  leave  the  implication  that  if  a  freight 
forwarder  was  controlled  by  a  railroad,  it  was  already 
covered  by  the  law. 

But  Congressman  Lyle  H.  Boren,  a  member  of  the  Com¬ 
mittee,  called  attention  to  such  inadvertent  language  by 
extension  of  remarks  in  the  Congressional  Record,  VoL  92, 
No..  106,  June  4,  1946,  p.  A3362,  stating: 

“It  should,  therefore,  be  definitely  understood  by 
the  Members  of  the  House  that  the  words  ‘not  con¬ 
trolled  by  railroads’  as  they  appear  in  the  committee 
report  in  referring  to  freight  forwarders,  are  erron¬ 
eously  used,  and  the  report  should  be  read  as  though 
such  words  were  omitted. 

“It  is  clearly  the  intent  of  our  committee  that  all 
freight  forwarders  are  completely  exempt  from  the 
provisions  of  the  act.  The  present  law  and  this  bill  is 
a  Railroad  Retirement  Act  and  it  is  not  a  freight  for- 
I  warder  retirement  act  in  any  respect  whatsoever.  I 
|  want  it  definitely  understood  by  all  Members  of  the 
1  House  that  it  was  never  our  intention  to  bring  under 
the  Railroad  Retirement  Act  the  business  of  freight 
forwarding,  the  business  of  ice  companies,  warehouse 
companies,  and  others.  The  record  of  the  legislative 
history  of  the  existing  Railroad  Retirement  Act  and 
the  record  of  the  deliberations  on  the  proposed  bill 
clearly  bear  this  out.  Since  the  inadvertent  language 
of  the  report  has  caused  questions  to  be  raised  by 
some  of  you,  I  want  to  assure  you  positively  that  no 
freight  forwarder  is  intended  to  be  covered  by  this 
Act” 
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CONCLUSION. 

The  facts  and  the  applicable  principles  of  law  on  the 
two  aspects  of  the  definition  of  “employer”  in  the  Act 
have  been  separately  treated  and  discussed  in  this  brief 
because,  in  many  respects,  the  two  questions  are  separate 
and  distinct. 

In  a  broader  sense,  they  are  closely  related  because  they 
are  both  parts  of  the  statutory  standards  for  determining 
whether  a  company,  not  itself  a  carrier,  is  such  an  integral 
part  of  the  railroad  industry  as  to  require  its  inclusion 
under  the  Act.  In  setting  up  a  separate  unemployment 
insurance  system  for  the  railroad  industry,  Congress  fol¬ 
lowed  the  precedent  which  it  had  established  a  few  years 
before  in  connection  with  the  Railroad  Retirement  Act 
whereby  the  railroad  industry  was  made  subject  to  a 
separate  system,  and  was  expressly  excluded  from  the 
Social  Security  Act  applicable  to  industry  generally.  This 
separate  treatment  was  consistent  with  the  long-standing 
recognition  which  Congress  has  given  to  the  fact  that  a 
number  of  problems  peculiar  to  railroads  necessitate  sepa¬ 
rate  treatment  of  that  industry  in  various  aspects  rather 
than  subjecting  it  to  the  federal  legislation  applicable  to 
general  employment. 

The  purpose  of  including  as  an  “employer”  subject 
to  the  Act: 

“.  .  .  any  company  which  is  directly  or  indirectly 
owned  or  controlled  by  one  or  more  such  carriers  or 
under  common  control  therewith,  and  which  operated 
any  equipment  or  facility  or  performs  any  service 
(except  trucking  service,  casual  service,  and  the  casual 
operation  of  equipment  or  facilities)  in  connection  with 
the  transportation  of  passengers  or  property  by  rail¬ 
road,  or  the  receipt,  delivery,  elevation,  transfer  in 
transit,  refrigeration  or  icing,  storage,  or  handling  of 
property  transported  by  railroad  ...” 

was  to  insure  the  coverage  of  employees  whose  employ¬ 
ment  and  working  conditions  were  a  part  of  the  railroad 
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industry,  but  which,  without  this  statutory  language,  might 
have  fallen  outside  the  scope  of  the  Act  because  of  the 
formality  that  a  portion  of  the  railroads’  operations  were 
conducted  through  a  subsidiary. 

The  facts  of  the  present  case  conclusively  show  that 
Universal  does  not  fall  within  the  scope  or  purpose  of  the 
Act  on  either  aspect  of  the  statutory  definition. 

On  the  basis  of  the  facts  and  arguments  set  forth  in  this 
brief,  it  is  respectfully  urged  that  the  District  Court  erred 
in  affirming  the  Decision  of  the  Railroad  Retirement  Board, 
and  that  such  Decision  should  be  reversed  and  set  aside  by 
this  Court. 

Respectfully  submitted, 

Herbert  J.  Patrick, 

1006  Chamber  of  Commerce  Building, 
Indianapolis  4,  Indiana. 

Harry  C.  Ames, 

Transportation  Building, 

Washington  6,  D.  C. 

Attorneys  for  Appellant. 

McHale,  Patrick,  Myers  &  Cook, 

1006  Chamber  of  Commerce  Building, 

Indianapolis  4,  Indiana, 

Of  Counsel. 


October  25,  1947. 
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APPENDIX  A 


Text  of  Statutes,  Regulations  and  Rules  Involved  in  This 

Appeal,  as  Enumerated  on  Pages  15-6,  of 
Appellant’s  Brief 

Secs.  1(a)  and  (b)  of  the  Railroad  Unemployment  In¬ 
surance  Act  as  in  effect  February  4,  1946  (Act  of  June  25, 
1938,  C.  680,  Sec.  1,  52  Stat.  1094 ;  Act  of  August  13,  1940, 
C.  664,  Secs.  1,  3,  54  Stat.  785,  786;  U.S.C.  Tit.  45,  Secs. 
351(a)  and  (b)): 

Sec.  1.  Definitions.  For  the  purpose  of  this  Act, 
except  when  used  in  amending  the  provisions  of  other 
Acts — 

(a)  The  term  “employer”  means  any  carrier  (as 
defined  in  subsection  (b)  of  this  section),  and  any 
company  which  is  directly  or  indirectly  owned  or  con¬ 
trolled  by  one  or  more  such  carriers  or  under  com¬ 
mon  control  therewith,  and  which  operates  any  equip¬ 
ment  or  facility  or  performs  any  service  (except  truck¬ 
ing  service,  casual  service  and  the  casual  operation  of 
equipment  or  facilities)  in  connection  with  the  trans¬ 
portation  of  passengers  or  property  by  railroad,  or 
the  receipt,  delivery,  elevation,  transfer  in  transit,  re¬ 
frigeration  or  icing,  storage,  or  handling  of  property 
transported  by  railroad,  and  any  receiver,  trustee,  or 
other  individual  or  body,  judicial  or  otherwise,  when 
in  the  possession  of  the  property  or  operating  all  or 
any  part  of  the  business  of  any  such  employer :  Pro¬ 
vided,  however,  that  the  term  “employer”  shall  not 
include  any  street,  interurban,  or  suburban  electric 
railway,  unless  such  railway  is  operating  as  a  part 
of  a  general  steam-railroad  system  of  transportation, 
but  shall  not  exclude  any  part  of  the  general  steam- 
railroad  system  of  transportation  now  or  hereafter 
operated  by  any  other  motive  power.  The  Interstate 
Commerce  Commission  is  hereby  authorized  and  di- 
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rected  upon  request  of  the  Board,  or  upon  complaint 
of  any  party  interested,  to  determine  after  hearing 
1  whether  any  line  operated  by  electric  power  falls  with¬ 
in  the  terms  of  this  proviso.  The  term  “employer” 
shall  also  include  railroad  associations,  traffic  associa- 
1  tions,  tariff  bureaus,  demurrage  bureaus,  weighing  and 
inspection  bureaus,  collection  agencies,  and  other  as¬ 
sociations,  bureaus,  agencies,  or  organizations  con¬ 
trolled  and  maintained  wholly  or  principally  by  two 
or  more  employers  as  hereinbefore  defined  and  en¬ 
gaged  in  the  performance  of  services  in  connection 
with  or  incidental  to  railroad  transportation;  and 
railway  labor  organizations,  national  in  scope,  which 
have  'been  or  may  be  organized  in  accordance  with 
the  provisions  of  the  Rail-way  Labor  Act  and  their 
State  and  National  legislative  committees  and  their 
general  committees  and  their  insurance  departments 
and  their  local  lodges  and  divisions,  established  pur¬ 
suant  to  the  constitution  and  by-laws  of  such,  organi¬ 
zations.  The  term  “employer”  shall  not  include  any 
company  by  reason  of  its  being  engaged  in  the  mining 
of  coal,  the  supplying  of  coal  to  an  employer  where 
delivery  is  not  beyond  the  mine  tipple,  and  the  op¬ 
eration  of  equipment  or  facilities  therefor,  or  in  any 
of  such  activities. 

(b)  The  term  “carrier”  means  an  express  com¬ 
pany,  sleeping-car  company,  or  carrier  by  railroad, 
subject  to  part  I  of  the  Interstate  Commerce  Act. 

Secs.  5(b),  (c),  (d),  (e),  (f)  and  (g)  of  the  Railroad 
Unemployment  Insurance  Act  (Act  of  June  25,  1938,  C. 
680,  Sec.  5,  52  Stat.  1100;  Act  of  October  10,  1940,  C. 
842,  Secs.  19,  20,  54  Stat.  1098;  U.S.C.  Tit.  45,  Secs.  355 
(b)  to  (g)): 

Sec.  5.  (b)  Findings,  hearings,  investigations,  etc. 
by  Board.  The  Board  is  authorized  and  directed  to 
make  findings  of  fact  with  respect  to  any  claim  for 
benefits.  The  Board  is  further  authorized  to  hold 
such  hearings,  to  conduct  such  investigations  and 
other  proceedings,  and  to  establish,  by  regulations  or 
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otherwise,  such  procedures  as  it  may  deem  necessary 
or  proper  for  the  determination  of  a  right  to  benefits. 

(c)  District  boards;  members;  compensation ;  hear¬ 
ings.  Each  qualified  employee  whose  claim  for  bene¬ 
fits  has  been  denied  in  whole  or  in  part  upon  an  initial 
determination  with  respect  thereto  upon  a  basis  other 
than  one  which  is  reviewable  pursuant  to  one  of  the 
succeeding  paragraphs  of  this  subsection,  shall  be 
granted  an  opportunity  for  a  fair  hearing  thereon  be- 
for  a  district  board.  The  Board  shall  establish  such 
district  boards  as  it  may  deem  necessary  to  provide 
for  such  hearings.  Each  district  board  shall  consist 
of  three  members,  one  of  whom  shall  be  appointed  by 
the  Board  from  recommendations  made  by  represen¬ 
tatives  of  employers.  Each  of  the  latter  two  members 
shall  not  be  subject  to  the  civil-service  laws  of  rules 
and  shall  be  paid  a  per  diem  salary  of  such  amount 
as  the  Board  finds  reasonable  for  each  day  of  active 
service  on  such  district  board,  plus  necessary  ex¬ 
penses.  The  Board  may  designate  an  alternate  for 
each  member  of  a  district  board  to  serve  in  the  ab¬ 
sence  or  disqualification  of  such  member.  In  no  case 
shall  a  hearing  before  a  district  board  proceed  unless 
the  chairman  thereof  is  present.  In  the  absence  or 
disqualification  of  any  other  member  and  his  alternate, 
the  chairman  shall  act  alone  as  the  district  board- 

Any  claimant  whose  claim  for  benefits  has  been 
denied  in  an  initial  determination  with  respect  thereof 
upon  the  basis  of  his  not  being  a  qualified  employee, 
and  any  claimant  who  contends  that  under  an  initial 
determination  of  his  claim  he  has  been  awarded  bene¬ 
fits  at  less  than  the  proper  rate,  may  appeal  to  the 
Board  for  'the  review  of  such  determination.  Thereupon 
the  Board  shall  review  the  determination  and  for  such 
review  may  designate  one  of  its  officers  or  employees 
to  receive  evidence  and  to  report  to  the  Board  there¬ 
on  together  with  recommendations.  In  any  such  case 
the  Board  or  the  person  so  designated  shall,  by  pub¬ 
lication  or  otherwise,  notify  all  parties  properly  in¬ 
terested  of  their  right  to  participate  in  the  proceed- 
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mg  and,  if  a  hearing  is  to  be  held,  of  the  time  and 
place  of  the  hearing.  At  the  request  of  any  party 
properly  interested  the  Board  shall  provide  for  a 
hearing,  and  may  provide  for  a  hearing  on  its  own 
motion.  The  Board  shall  prescribe  regulations  gov¬ 
erning  the  appeals  provided  for  in  this  paragraph 
and  for  decisions  upon  such  appeal. 

In  any  case  in  which  benefits  are  awarded  to  a 
claimant  in  whole  or  in  part  upon  the  basis  of  pay 
earned  in  the  service  of  a  person  or  company  found 
by  the  Board  to  be  an  employer  as  defined  in  this  Act 
but  which  does  not  comply  with  the  provisions  of  this 
Act  and  denies  that  it  is  such  an  employer,  such  bene¬ 
fits  awarded  on  such  basis  shall  be  paid  to  such  claim¬ 
ant  subject  to  a  right  of  recovery  of  such  benefits. 
The  Board  shall  thereupon  designate  one  of  its  offi¬ 
cers  or  employees  to  receive  evidence  and  to  report 
to  the  Board  on  whether  such  benefits  should  be  re¬ 
paid.  In  any  such  case  the  Board  or  the  person  so 
designated  shall,  by  publication  or  otherwise,  notify 
all  parties  properly  interested  of  their  right  to  par¬ 
ticipate  in  the  proceeding  and,  if  a  hearing  is  to  be 
held,  of  the  time  and  place  of  the  hearing.  At  the  re¬ 
quest  of  any  party  properly  interested  the  Board 
shall  provide  for  a  hearing,  and  may  provide  for  a 
hearing  on  its  own  motion.  The  Board  shall  prescribe 
regulations  governing  the  proceedings  provided  for  in 
this  paragraph  and  for  decisions  upon  such  proceed¬ 
ings. 

Final  decision  of  the  Board  in  the  cases  provided 
for  in  the  preceding  two  paragraphs  shall  be  com¬ 
municated  to  the  claimant  and  to  the  other  interested 
parties  within  fifteen  days  after  it  is  made.  Any 
properly  interested  party  notified,  as  hereinabove  pro¬ 
vided,  of  his  right  to  participate  in  the  proceedings 
may  obtain  a  review  of  any  such  decision  by  which 
he  claims  to  be  aggrieved  or  the  determination  of 
any  issue  therein  in  the  manner  provided  in  subsec¬ 
tion  (f)  of  this  section  with  respect  to  the  review  of 
the  Board’s  decisions  upon  claims  for  benefits  and 
subject  to  all  provisions  of  law  applicable  to  the  re- 
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view  of  such  decisions.  Subject  only  to  such  review, 
the  decision  of  the  Board  npon  all  issues  determined 
in  such  decision  shall  be  final  and  conclusive  for  all 
purposes  and  shall  conclusively  establish  all  rights 
and  obligations,  arising  under  this  Act,  of  every  party 
notified  as  hereinabove  provided  of  his  right  to  par¬ 
ticipate  in  the  proceedings. 

(d)  Review  of  decisions  of  district  boards;  finality 
of  decisions.  The  Board  shall  prescribe  regulations 
governing  the  filing  of  cases  with  and  the  decision  of 
cases  by  district  boards,  and  the  review  of  such  de¬ 
cisions.  The  Board  may  provide  for  intermediate 
reviews  of  such  decisions  by  such  bodies  as  the  Board 
may  establish  or  assign  thereto.  The  Board  may  (i) 
on  its  own  motion  review  a  decision  of  a  district 
'board  or  of  an  intermediate  reviewing  body  on  the 
basis  of  the  evidence  previously  submitted  in  such 
case,  and  may  direct  the  taking  of  additional  evi¬ 
dence,  or  (ii)  permit  such  parties  as  it  finds  properly 
interested  in  the  proceedings  to  take  appeals  to  the 
Board.  Unless  a  review  or  an  appeal  is  had  pursu¬ 
ant  to  this  subsection,  the  decision  of  a  district  board 
or  of  an  intermediate  reviewing  body  shall,  subject  to 
such  regulations  as  the  Board  may  prescribe,  be 
deemed  to  be  the  final  decision  of  the  Board. 

(e)  Application  of  rides  of  evidence  in  law  and 
equity;  notice  of  findings.  In  any  proceeding  other 
than  a  court  proceeding,  upon  a  claim  for  benefits,  the 
rules  of  evidence  prevailing  in  courts'  of  law  or  equity 
shall  not  be  controlling,  but  a  full  and  complete  rec¬ 
ord  shall  be  kept  of  all  proceedings  and  testimony, 
and  the  Board’s  final  determination  allowing  or  deny¬ 
ing  benefits,  together  with  its  findings  of  fact  and  con¬ 
clusions  of  law  in  connection  therewith,  shall  be  com¬ 
municated  to  the  claimant  within  fifteen  days  after  the 
date  of  such  final  determination. 

(f)  Review  of  final  order  of  Board  on  petition  to 
district  courts ;  costs.  Any  claimant,  and  any  railway 
labor  organization  organized  in  accordance  with  the 
provisions  of  the  Railway  Labor  Act,  of  which  such 
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claimant  is  a  member,  may,  only  after  all  administra¬ 
tive  remedies  within  the  Board  have  been  availed  of 
and  exhausted,  obtain  a  review  of  any  final  decision 
of  the  Board  with  reference  to  a  claim  for  benefits  by 
filing  a  petition  for  review  within  ninety  days  after 
the  mailing  of  notice  of  such  decision  to  the  claimant, 
or  within  such  further  time  as  the  Board  may  allow, 
in  the  United  States  district  court  for  the  judicial 
district  in  which  the  claimant  resides,  or  in  the  United 
States  District  Court  for  the  District  of  Columbia.  A 
copy  of  such  petition,  together  with  initial  process, 
shall  forthwith  be  served  upon  the  Board  or  any  offi¬ 
cer  designated  by  it  for  such  purpose.  Service  may 
be  made  upon  the  Board  by  registered  mail  addressed 
to  the  Chairman.  Within  fifteen  days  after  receipt 
of  service,  or  within  such  additional  time  as  the  court 
may  allow,  the  Board  shall  certify  and  file  with  the 
court  in  which  such  petition  has  been  filed  a  tran¬ 
script  of  the  record  upon  which  the  findings  and  de¬ 
cision  complained  of  are  based.  Upon  such  filing  the 
court  shall  have  exclusive  jurisdiction  of  the  proceed¬ 
ings  and  of  the  question  determined  therein,  and  shall 
give  precedence  in  the  adjudication  thereof  over  all 
other  civil  cases  not  otherwise  entitled  by  law  to 
precedence.  It  shall  have  power  to  enter  upon  the 
pleadings  and  transcript  of  the  record  a  decree  affirm¬ 
ing,  modifying,  or  reversing  the  decision  of  the  Board, 
with  or  without  remanding  the  cause  for  rehearing. 
The  findings  of  the  Board  as  to  the  facts,  if  sup¬ 
ported  by  evidence  and  in  the  absence  of  fraud,  shall 
be  conclusive.  No  additional  evidence  shall  be  re¬ 
ceived  by  the  court,  but  the  court  may  order  additional 
evidence  to  be  taken  before  the  Board,  and  the  Board 
may,  after  hearing  such  additional  evidence,  modify 
its  findings  of  fact  and  conclusions  and  file  such  addi¬ 
tional  or  modified  findings  and  conclusions  with  the 
court,  and  the  Board  shall  file  with  the  court  a  tran¬ 
script  of  the  additional  record.  The  judgment  and 
decree  of  the  court  shall  be  final,  subject  to  review  as 
in  equity  cases. 

An  applicant  for  review  of  final  decision  of  the 
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Board  concerning  a  claim  for  benefits  shall  not  be 
liable  for  costs,  inclnding  costs  of  service,  or  costs  of 
printing  records,  except  that  costs  may  be  assessed 
by  the  court  against  such  applicant  if  the  court  de¬ 
termines  that  the  proceedings  for  such  review  have 
been  instituted  or  continued  without  reasonable 
ground. 

(g)  Finality  of  Board  decisions.  Findings  of  fact 
and  conclusions  of  law  of  the  Board  in  the  determina¬ 
tion  of  any  claim  for  benefits  or  refund  and  the  de¬ 
termination  of  the  Board  that  the  unexpended  funds 
in  the  account  are  available  for  the  payment  of  any 
claim  for  benefits  or  refund  under  this  Act,  shall  be, 
except  as  provided  in  subsection  (f)  of  this  section, 
binding  and  conclusive  for  all  purposes  and  upon  all 
persons,  including  the  Comptroller  General  and  any 
other  administrative  or  accounting  officer,  employee, 
or  agent  of  the  United  States,  and  shall  not  be  sub¬ 
ject  to  review  in  any  manner  other  than  that  set 
forth  in  subsection  (f)  of  this  section. 

Sec.  8(a)  of  the  Railroad  Unemployment  Insurance  Act 
(Act  of  June  25,  1938,  C.  680,  Sec.  8,  52  Stat.  1102,  U.S.C. 
Tit.  45,  Sec.  358(a)): 

Sec.  8.  Contributions,  (a)  Employers’  contribu¬ 
tions.  Every  employer  shall  pay  a  contribution,  with 
respect  to  having  employees  in  his  service,  equal  to 
3  per  centum  of  so  much  of  the  compensation  as  is  not 
in  excess  of  $300  for  any  calendar  month  payable 
by  him  to  any  employee  with  respect  to  employment 
after  June  30,  1939;  Provided,  however,  that  if  com¬ 
pensation  is  payable  to  an  employee  by  more  than 
one  employer  with  respect  to  any  such  calendar  month, 
the  contributions  required  by  this  subsection  shall 
apply  to  not  more  than  $300  of  the  aggregate  com¬ 
pensation  payable  to  said  employee  by  all  said  em¬ 
ployers  with  respect  to  such  calendar  month,  and  each 
?ueh  employer  shall  be  liable  for  that  proportion  of 
the  contribution  with  respect  to  such  compensation 
which  the  amount  payable  by  him  to  the  employee 
with  respect  to  such  calendar  month  bears  to  the 
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aggregate  compensation  payable  to  sucb  employee  by 
all  employers  with  respect  to  sucb  calendar  month. 

Sec.  11  of  the  Panama  Canal  Act  (Act  of  August  24, 
1912,  C.  390,  37  Stat.  566,  as  amended  by  the  Act  of  Feb¬ 
ruary  28,  1920,  C.  91,  Sec.  408,  41  Stat.  482,  as  amended 
by  the  Act  of  June  16,  1933,  C.  91,  Tit.  II,  Sec.  203,  48 
Stat.  220,  as  amended  by  the  Act  of  September  18,  1940, 
C.  722,  Tit.  1,  Sec.  7,  54  Stat.  905,  and  now  being  Sec. 
5(14)  of  Part  I  of  the  Interstate  Commerce  Act,  Act  of 
September  18,  1940,  C.  722,  Tit.  1,  Sec.  7,  54  Stat.  905, 
U.S.C.  Tit.  49,  Sec.  5(19)): 

(14)  Interest  in  competing  water  carrier. — Not¬ 
withstanding  the  provisions  of  paragraph  (2),  from 
and  after  the  1st  day  of  July,  1914,  it  shall  be  unlaw¬ 
ful  for  any  carrier,  as  defined  in  section  1  (3),  or 
(after  the  date  of  the  enactment  of  this  amendatory 
section)  any  person  controlling,  controlled  by,  or  un¬ 
der  common  control  with,  such  a  carrier  to  own,  lease, 
operate,  control,  or  have  any  interest  whatsoever  (by 
stock  ownership  or  otherwise,  either  directly,  indi¬ 
rectly,  through  any  holding  company,  or  by  stock¬ 
holders  or  directors  in  common,  or  in  any  other  man¬ 
ner)  in  any  common  carrier  by  water  operated  through 
the  Panama  Canal  or  elsewhere  with  which  such  car¬ 
rier  aforesaid  does  or  may  compete  for  traffic  or  any 
vessel  carrying  freight  or  passengers  upon  said  water 
route  or  elsewhere  with  which  said  railroad  or  other 
carrier  aforesaid  does  or  may  compete  for  traffic; 
and  in  case  of  the  violation  of  this  provision  each  day 
in  which  such  violation  continues  shall  be  deemed  a 
separate  offense. 

Sec.  2(a)  (5)  and  (7)  of  Part  IV  of  the  Interstate  Com¬ 
merce  Act  (Act  of  Mav  16,  1942,  C.  318,  Sec.  1,  56  Stat. 
286,  U.S.C.  Tit.  49,  Secs.  1002(a)(5)  and  (7)): 

(5)  The  term  “freight  forwarder”  means  any  per¬ 
son  which  (otherwise  than  as  a  carrier  subject  to 
part  I,  II,  or  ITT  of  this  Act)  holds  itself  out  to  the  gen¬ 
eral  public  to  transport  or  provide  transportation  of 
property,  or  any  class  or  classes  of  property,  for  com- 
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pensanon,  in  interstate  commerce,  and  which,  in  the 
ordinary  and  usual  course  of  its  undertaking,  (A) 
assembles  and  consolidates  or  provides  for  assembling 
and  consolidating  shipments,  of  such  property,  and 
performs  or  provides  for  the  performance  of  break- 
bulk  and  distributing  operations  with  respect  to  such 
consolidated  shipments,  and  (B)  assumes  responsi¬ 
bility  for  the  transportation  of  such  property  from 
point  of  receipt  to  point  of  destination,  and  (C) 
utilizes,  for  the  whole  or  any  part  of  the  transporta¬ 
tion  of  such  shipments,  the  services  of  a  carrier  or 
carriers  subject  to  Part  I,  II,  or  III  of  this  Act. 

•  •  t 

(7)  The  term  “service  subject  to  this  part”  means 
any  or  all  of  the  service  in  connection  with  the  trans¬ 
portation  in  interstate  commerce  which  any  person 
undertakes  to  perform  or  provide  as  a  freight  for¬ 
warder,  or  which  such  person  is  authorized  or  required 
by  or  under  the  authority  of  this  part  to  perform  or 
provide;  but  such  term  shall  not  include  that  part  of 
the  undertaking  of  any  such  person  for  the  perform¬ 
ance  of  which  the  services  of  an  air  carrier  subject  to 
the  Civil  Aeronautics  Act  of  1938,  as  amended,  are 
utilized,  or  for  the  performance  of  which  transporta¬ 
tion  by  motor  vehicle  exempted  under  the  provisions 
of  section  203(b)  (7a)  of  this  Act  is  utilized.  . 

Sec.  10(a)  and  (c)  of  Part  IV  of  the  Interstate  Com¬ 
merce  Act  (Act  of  May  16,  1942,  C.  318,  Sec.  10,  56  Stat. 
291,  U.S.C.  Tit.  49,  Secs.  1010(a)  and  (c)): 

(a)  No  person  shall  engage  in  service  subject  to 
this  part  unless  such  person  holds  a  permit,  issued  by 
the  Commission,  authorizing  such  service;  except  that 
(1)  any  person  engaged  in  service  subject  to  this  part 
when  this  section  takes  effect  may  continue  to  engage 
in  such  service  for  a  period  of  one  hundred  and  eighty 
days  thereafter  without  a  permit,  and  (2)  if  applica¬ 
tion  for  a  permit  is  made  to  the  Commission  by  such 
person  within  such  period,  such  person  may,  under 
such  regulations  as  the  Commission  shall  prescribe, 
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continue  to  engage  in  such  service  subject  to  this 
part  until  otherwise  ordered  by  the  Commission. 

•  *  * 

(c)  The  Commission  shall  issue  a  permit  to  any 
qualified  applicant  therefor,  authorizing  the  whole  or 
any  part  of  the  service  covered  by  the  application,  if 
the  Commission  finds  that  the  applicant  is  ready,  able, 
and  willing  properly  to  perform  the  service  proposed, 
and  that  the  proposed  service,  to  the  extent  authorized 
by  the  permit,  is  or  will  be  consistent  with  the  public 
interest  and  the  national  transportation  policy  de¬ 
clared  in  this  Act;  otherwise  such  application  shall  be 
denied.  No  such  permit  shall  be  issued  to  any  common 
carrier  subject  to  part  I,  II  or  III  of  this  Act;  but  no 
application  made  under  this  section  by  a  corporation 
controlled  by,  or  under  common  control  with,  a  com¬ 
mon  carrier  subject  to  part  I,  II,  or  III  of  this  Act, 
shall  be  denied  because  of  the  relationship  between 
such  corporation  and  such  common  carrier. 

Article  2  of  Regulations  100  of  the  U.  S.  Treasury  De¬ 
partment,  Bureau  of  Internal  Revenue,  filed  with  the 
Division  of  the  Federal  Register,  October  14,  1937. 

Art.  2.  Who  are  employers. — Each  of  the  follow¬ 
ing  persons  is  an  employer  within  the  meaning  of  the 
Act — 

(a)  Any  carrier,  that  is,  any  express  company, 
sleeping-car  company,  or  carrier  by  railroad,  subject 
to  Part  I  of  the  Interstate  Commerce  Act. 

(b)  Any  company  which 

(1)  is  directly  or  indirectly  owned  or  controlled 
by  one  or  more  employers  as  defined  in  paragraph 
(a)  of  this  article,  or  under  common  control  there¬ 
with,  and 

(2)  operates  any  equipment  or  facility  or  per¬ 
forms  any  service  (except  trucking  service,  casual 
service,  and  the  casual  operation  of  equipment  or 
facilities)  in  connection  with 
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(A)  the  transportation  of  passengers  or  prop¬ 
erty  by  railroad,  or 

(B)  the  receipt,  delivery,  elevation,  transfer  in 
transit,  refrigeration  or  icing,  storage,  or  handling 
of  property  transported  by  railroad. 

As  used  above  in  this  article — 

The  term  “controlled”  includes  direct  or  indirect 
control,  whether  legally  enforceable  and  however  exer¬ 
cisable  or  exercised.  The  control  may  be  by  means 
of  stock  owmership,  or  by  agreements,  licenses,  or  any 
other  devices  which  insure  that  the  operation  of  the 
company  is  in  the  interests  of  one  or  more  carriers. 
It  is  the  reality  of  the  control,  however,  which  is  de¬ 
cisive,  not  its  form  nor  the  mode  of  its  exercise. 

The  term  “employer”  does  not  include  any  street, 
interurban,  or  suburban  electric  railway,  unless  such 
railway  is  operating  as  a  part  of  a  general  steam- 
railroad  system  of  transportation,  but  shall  not  ex¬ 
clude  any  part  of  the  general  steam-railroad  system  of 
transportation  which  on  January  1,  1937,  or  there¬ 
after,  is  operated  by  any  other  motive  power. 

(c)  Any  receiver,  trustee,  or  other  individual  or 
body,  judicial  or  otherwise,  w’hen  in  the  possession  of 
the  property  or  operating  all  or  any  part  of  the  busi¬ 
ness  of  any  employer  as  defined  in  paragraph  (a)  or 
(b)  of  this  article. 

(d)  Any  railroad  association,  traffic  association, 
tariff  bureau,  demurrage  bureau,  weighing  and  inspec¬ 
tion  bureau,  collection  agency,  and  other  association, 
bureau,  agency,  or  organization  controlled  and  main¬ 
tained  wholly  or  principally  by  two  or  more  employers 
as  defined  in  paragraph  (a),  (b),  or  (c)  of  this  article 
and  engaged  in  the  performance  of  services  in  con¬ 
nection  writh  or  incidental  to  railroad  transportation. 

(e)  Any  railway  labor  organization,  national  in 
scope,  which  has  been  or  may  be  organized  in  accord¬ 
ance  with  the  provisions  of  the  Railway  Labor  Act. 

(f)  Any  State  or  National  legislative  committee, 
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general  committee,  insurance  department,  local  lodge 
or  division  of  an  employer  as  defined  in  paragraph 
(e)  of  this  article  established  pursuant  to  the  con¬ 
stitution  and  by-laws  of  such  employer. 

Section  1(b)  of  the  Act 

(b)  The  term  “employee”  means  any  person  in  the 
service  of  one  or  more  employers  for  compensation: 
Provided,  however,  That  the  term  “employee”  shall 
include  an  employee  of  a  local  lodge  or  division  defined 
as  an  employer  in  subsection  (a)  only  if  he  was  in 
the  service  of  or  in  the  employment  relation  to  a 
carrier  on  or  after  August  29,  1935.  An  individual  is 
in  the  employment  relation  to  a  carrier  if  he  is  on 
furlough,  subject  to  call  for  service  within  or  outside 
the  United  States  and  ready  and  willing  to  serve,  or 
on  leave  of  absence,  or  absent  on  account  of  sickness 
or  disability;  all  in  accordance  with  the  established 
rules  and  practices  in  effect  on  the  carrier:  Provided 
further,  That  an  individual  shall  not  be  deemed  to 
have  been  on  August  29,  1935,  in  the  employment  rela¬ 
tion  to  a  carrier  not  conducting  the  principal  part  of 
its  business  in  the  United  States  unless  during  the 
last  pay-roll  period  in  which  he  rendered  service  to 
it  prior  to  said  date,  he  rendered  service  to  it  in  the 
United  States. 

Section  1(d)  of  the  Act 

(d)  An  individual  is  in  the  service  of  an  employer 
whether  his  service  is  rendered  within  or  without  the 
United  States  if  he  is  subject  to  the  continuing  au¬ 
thority  of  the  employer  to  supervise  and  direct  the 
manner  of  rendition  of  his  service,  which  service 
he  renders  for  compensation:  Provided,  however,  That 
an  individual  shall  be  deemed  to  be  in  the  service  of 
an  employer  not  conducting  the  principal  part  of  its 
business  in  the  United  States  only  when  he  is  render¬ 
ing  service  to  it  in  the  United  States. 
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Section  1(h)  and  (i)  of  the  Act. 

(h)  The  term  “employee’  includes  an  officer  of  an 
employer. 

(i)  The  term  “carrier”  means  an  express  company, 
sleeping-car  company,  or  carrier  by  railroad,  subject 
to  part  I  of  the  Interstate  Commerce  Act. 

Secs.  202.4  and  202.5  of  Regulations  of  Railroad  Retire¬ 
ment  Board  under  Railroad  Retirement  Act  of  1937,  3  F.R. 
1478  (June  23,  1938),  adopted  June  15,  1938,  and  by  virtue 
of  Sec.  301.4  of  the  Regulations  of  such  Board,  made  ap¬ 
plicable  under  the  Railroad  Unemployment  Insurance  Act, 
5  F.R.  2717  (August  1,  1940),  adopted  by  the  Board, 
August  1,  1940. 

“Sec.  202.4 — Control.  A  company  or  person  is  con¬ 
trolled  by  one  or  more  carriers,  whenever  there  exists 
in  one  or  more  such  carriers  the  right  or  power  by 
any  means,  method  or  circumstances,  irrespective  of 
stock  ownership,  to  direct,  either  directly  or  indirectly, 
the  policies  and  business  of  such  a  company  or  person 
and  in  any  case  in  which  a  carrier  is  in  fact  exercising 
direction  of  the  policies  and  business  of  such  a  com¬ 
pany  or  person. 

“Sec.  202.5 — Company  or  person  under  common 
control.  A  company  or  person  is  under  common  con¬ 
trol  with  a  carrier,  whenever  the  control  (as  that  term 
is  used  in  section  202.4  above)  of  such  company  or  per¬ 
son  is  in  the  same  person,  persons  or  company  as  that 
by  which  such  carrier  is  controlled.” 
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IN  THE 


United  States  Court  of  Appeals 

Fob  the  District  of  Columbia. 


No.  9649 


UNIVERSAL  CARLOADING  &  DISTRIBUTING  COM¬ 
PANY,  INC., 


Appellant, 


vs. 


RAILROAD  RETIREMENT  BOARD, 

BROTHERHOOD  OF  RAILWAY  AND  STEAMSHIP 
CLERKS,  FREIGHT  HANDLERS,  EXPRESS  AND 
STATION  EMPLOYEES, 

Appellees. 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEE 
RAILROAD  RETIREMENT  BOARD. 


STATEMENT  OF  THE  CASE. 

The  action  in  the  court  below  was  brought  pursuant  to 
Section  5(c)  and  (f)  of  the  Railroad  Unemployment  Insur¬ 
ance  Act,  Act  of  June  25,  1938,  c.  680  (52  Stat.  1100),  as 
amended  by  Act  of  October  10,  1940,  c.  842  (54  Stat.  1098), 
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U I  S.  C.,  Title  45,  §  355(c)  and  (f),1  for  review  of  a 
decision  of  the  appellee  Railroad  Retirement  Board  ren¬ 
dered  on  October  26,  1945,  that  Universal  Carloading  & 
Distributing  Company,  Inc.,  is  an  employer  within  the 
meaning  of  that  Act.  A  copy  of  this  decision  appears  at 
page  352,  and  following,  of  the  Joint  Appendix. 

The  Railroad  Retirement  Board  is  an  independent  agency 
in  the  executive  branch  of  the  Federal  Government,  charged 
with  the  administration  of  the  Railroad  Unemployment 
Insurance  Act,  Act  of  June  25,  1938,  c.  680,  §§  l(r)  and 
12(1)  (52  Stat.  1096,  1110),  as  amended  by  Act  of  October 
10, 1940,  c.  842  (54  Stat.  1099),  U.  S.  C.,  Title  45,  §§  351(r) 
and  362(1).  Its  primary  functions  under  the  Act  are  to 
award  unemployment  benefits  to  individuals  with  respect 
to  payments  earned  in  the  service  of  covered  “employers,” 
and  to  collect  contributions  from  such  employers  with  re¬ 
spect  to  such  payments.  Act  of  June  25, 1938,  c.  680,  §§  1(a) 

1  In  its  brief  before  the  court  below,  appellee  mentioned  the  fact 
that  since  its  amendment  on  July  31,  1946  by  Section  314  of  Public 
Law  572,  79th  Cong.,  2d  Sess.,  (60  Stat.  722,  738  c.  709)  Section 
5(f)  of  the  Railroad  Unemployment  Insurance  Act  has  provided 
for  review  of  Board  decisions  by  a  circuit  court  of  appeals  or  the 
Court  of  Appeals  for  the  District  of  Columbia.  Appellee  stated 
further : 

“No  express  provision  for  transfer  of  cases  pending  in  the 
district  courts  was  made  in  the  amendment,  yet  there  may  be  doubt 
of  this  Court’s  jurisdiction.  Railroad  Company  v.  Grant,  98  U.S. 
398 ;  Insurance  Company  v.  Ritchie,  72  U.S.  541 ;  Ex  parte  Mc- 
CardLe,  74  U.S.  506;  South  Carolina  v.  GaUlard,  101  U.S.  433; 
Gunn  v.  United  States,  184  U.S.  669.  While  this  point  is  noted  for 
the  Court’s  attention,  it  may  also  be  noted  that  the-  parties  may 
secure  a  review  by  the  Court  of  Appeals  in  any  event,  either  by 
appeal  from  this  Court’s  determination  or,  if  jurisdiction  is 
lacking,  by  a  new  proceeding;  the  Railroad  Retirement  Board  is 
empowered  to  extend  the  statute  of  limitations  relative  to  direct 
review  by  the  Court  of  Appeals  and  undoubtedly  would  be  willing 
to  do  so.  Consequently,  the  defendant  Board’s  brief  is  directed 
siolely  to  the  merits  of  this  case.” 
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and  (e),  5(c),  8(a)  and  (f),  and  12(e),  (1)  and  (m)  (52 
Stat.  1094,  1095,  1100,  1102,  1103),  as  amended  by  Acts  of 
June  20,  1939,  c.  227  (53  Stat.  845),  August  13,  1940,  c.  664 
(54  Stat.  785),  October  10,  1940,  c.  842  (54  Stat.  1098, 
1099),  and  April  8,  1942,  c.  227  (56  Stat.  210),  U.  S.  C., 
Title  45,  §§  351(a)  and  (e),  355(c),  358(a)  and  (f),  and 
362(e),  (1)  and  (m).  It  was  necessary,  therefore,  in  the 
administration  of  the  Act,  for  the  appellee  Board  to  deter¬ 
mine  whether  Universal  Carloading  &  Distributing  Com¬ 
pany,  Inc.,  was  a  covered  “employer”. 

Following  a  contention  by  Universal  that  it  was  not  such 
an  employer,  the  Board  designated  an  Examiner  to  hold 
a  hearing  for  the  purpose  of  determining  the  status  of 
this  company.  The  parties  to  the  present  case  were  repre¬ 
sented  in  the  proceedings  before  the  Board  (Jt.  App.  17). 
After  a  thorough  consideration  of  all  the  evidence  of 
record,  the  Exceptions  to  the  Examiner’s  Report,  and  the 
arguments  presented,  the  Board,  on  October  26,  1945,  ren¬ 
dered  its  final  decision,  based  on  specific  findings  of  fact, 
that  Universal  is  an  “employer”  within  the  meaning  of 
Section  1(a)  of  the  Railroad  Unemployment  Insurance  Act, 
Act  of  June  25,  1938,  c.  680,  §  1(a)  (52  Stat.  1094),  supra, 
U.  S.  C.,  Title  45,  §  351(a)  (Jt.  App.  352-452). 

The  facts  found  by  the  Board  (Jt.  App.  358-385),  on  the 
basis  of  the  evidence  in  the  record,  may  be  summarized  as 
follows : 

Universal,  one  of  the  largest  freight  forwarders  in  the 
United  States  (Jt.  App.  96),  was  incorporated  in  Delaware 
on  December  25,  1925,  and  its  entire  capital  stock  has  at 
all  times  been  owned  by  the  United  States  Freight  Com¬ 
pany,  a  holding  company  (hereinafter  referred  to  as 
Freight  Company)  (Jt.  App.  18-19,  21).  From  April  1, 
1932  to  early  1937,  54.6  per  cent  of  the  outstanding  stock 
of  Freight  Company  was  held  of  record  in  the  name  of 
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Linden  Securities  Corporation  (hereinafter  referred  to  as 
Linden)11  (Jt.  App.  21-22,  88, 165-166),  and  thereafter  49.56 
per  cent  of  the  outstanding  stock  has  been  so  held  (Jt. 
App.  45,  88,  89).  All  this  stock  was  acquired  with  funds 
advanced  expressly  for  the  purpose  by  the  New  York 
Central  Railroad  Company  (hereinafter  referred  to  as 
Central).2  The  remaining  stock  of  Freight  Company  has 
been  distributed  among  the  general  public,  none  of  whom 
has  owned  more  than  about  one  per  cent  of  the  total  out¬ 
standing  (Jt.  App.  48-49). 

Linden  was  incorporated  on  March  29,  1932  by  the  Guar¬ 
anty  Trust  Company  of  New  York  at  the  request  of  Cen¬ 
tral  (Jt.  App.  70,  72,  74,  77-78,  187-188).  Its  stock,  con¬ 
sisting  of  100  shares,  has  always  been  held  of  record  in 
the  names  of  four  employees  of  the  Trust  Company,  who 
have  also  been  its  directors  and  officers  ( Jt.  App.  74,  77-78, 
83-84,  86-88,  93).  The  paid-in  capital,  amounting  to  $10 

11  Generally,  the  short  titles  used  herein  are  as  defined  in  Appel¬ 
lant’s  Brief,  p.  1;  Linden,  although  not  listed  as  a  short  title, 
is  informally  so  designated.  Appellant ’s  Brief,  p.  6. 

2Central  first  acted  through  its  wholly-owned  subsidiary,  "Mer¬ 
chants  Despatch,  Inc.  (Jt.  App.  236-240,  344),  which  was  suc¬ 
ceeded  in  its  interest  by  a  like  subsidiary,  Securities  Corporation 
of  New  York  Central  (Jt.  App.  168-170),  and  ultimately  by  Cen¬ 
tral  itself  (Jt.  App.  60,  62,  65-66)  ;  originally,  Central  funds  for 
the  acquisition  of  Freight  Company  stock  were  advanced  through 
Merchants  Despatch  to  L.C.L.  Corporation  (later  succeeded  in  its 
interest  by  Linden  (Jt.  App.  70,  89,  165-167)  for  purchase  in  its 
name  (Jt.  App.  23,  161-164,  238-240),  L.CX.  being  controlled  by 
the  estate  of  a  former  Central  president  (Jt.  App.  48)  and  having 
two  officers  of  Central  as  directors  (Jt.  App.  186-187,  Ex.  17) 
and  a  former  Central  official  as  its  operating  head  (Jt.  App.  39, 
48,  75).  When  L.C.L.  had  acquired  128,000  shares  of  Freight  Com¬ 
pany  stock,  an  agreement  dated  February  1,  1930  was  executed 
with  Merchants  Despatch,  purporting  to  acknowledge  a  loan  and 
to  pledge  the  stock  as  collateral  (Jt.  App.  161-164) ;  however, 
neither  Central  nor  L.CX.  believed  any  true  indebtedness  was 
created  (Jt.  App.  72,  76). 
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per  share  or  a  total  of  $1,000,  was  furnished  by  Central 
through  a  wholly-owned  subsidiary,  which  also  provided 
Linden  with  a  surplus  of  $600  (Jt.  App.  72,  87).  The  costs 
of  incorporation  were  paid  from  such  paid-in  capital  and 
surplus,  which  then  constituted  Linden’s  entire  assets  (Jt. 
App.  72,  87-88). 

Neither  the  Guaranty  Trust  Company  nor  any  of  its  em¬ 
ployees  have  any  proprietary  interest  whatever  in  Linden’s 
stock  (Jt.  App.  81-83,  93-94).  The  true  or  beneficial  owner 
of  such  stock  has  always  been  Central;  Linden  has  been  a 
dummy  corporation  created  by  Central  for  the  sole  pur¬ 
pose  of  being  the  record  holder  of  Freight  Company  stock 
on  behalf  of  Central,  the  real  owner  ( Jt.  App.  71-73,  76-79, 
87-88).  This  method  was  used  by  Central  in  an  attempt  to 
avoid  any  appearance  of  a  violation  of  the  Panama  Canal 
Act  (37  Stat.  566,  as  amended  by  54  Stat.  909,  Title  49, 
U.  S.  C.,  §  5(14)  ),  which  makes  it  unlawful  for  any  rail¬ 
road  company  subject  to  the  Interstate  Commerce  Act  to 
own  or  control  any  common  carrier  by  water  with  which 
the  railroad  does  or  may  compete  for  traffic,  Freight  Com¬ 
pany  at  that  time  controlling  a  water  carrier  competitive 
with  Central  (Jt.  App.  241-244,  299,  311). 

By  virtue  of  Central ’s  indirect  ownership  of  Freight  Com¬ 
pany  stock,  it  has  controlled  Universal  at  all  times  since 
April  1,  1932.  During  this  time,  the  Freight  Company 
stock  owned  by  Central  has  represented  more  than  50  per 
cent  of  all  the  stock  voted  at  every  annual  stockholders’ 
meeting  (Jt.  App.  44-45).  At  least  prior  to  the  Interstate 
Commerce  Commission’s  decision  in  Freight  Forwarding 
Investigation,  229  I.C.C.  201  (October  28,  1938),  holding 
that  Central  “controls  and  dominates  the  Universal  so  as 
to  constitute  the  latter  an  agency  or  instrumentality  of  the 
New  York  Central  for  the  consolidation  of  less-than-car- 
load  shipments  into  carloads,”  Central  actively  partici- 
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pated  in  and  directed  the  affairs  of  Universal  and  Univer¬ 
sal  was  operated  as  an  integral  part  of  the  Central  System 
(Jt.  App.  23,  25-26,  30-33,  36,  39,  45,  75,  191-232). 

A  trust  indenture  and  agreement  was  executed  as  of 
June  15,  1939  (Jt.  App.  171-185)  between  Central,  Linden 
and  Mr.  Balthasar  Meyer  by  which  the  Freight  Company 
stock  held  in  Linden’s  name  was  delivered  to  Mr.  Meyer 
as  trustee  with  power  to  vote  the  stock  free  of  any  control 
or  suggestion  from  Central  or  Linden.  This  arrangement, 
however,  did  not  affect  Central’s  control  of  Freight  Com¬ 
pany  and  Universal,  for  Central,  the  owner  of  all  the  stock 
of  Linden,  has  been  both  the  creator  and  sole  beneficiary 
of  the  trust  and  therefore  has  had  the  right  to  terminate 
the  trust  at  will.  By  virtue  of  this  right,  Central  retained 
the  same  power  to  control  Freight  Company  and  Universal 
as  it  had  before  the  trust  indenture.  And,  as  a  result  of 
the  enactment  on  May  16,  1942  of  the  Freight  Forwarder 
Act  (56  Stat.  293,  U.S.C.,  Title  49,  §  1011  (g)  )  -which  per¬ 
mits  a  railroad  to  control  a  freight  forwarder,  Central  has 
had  the  power,  recognized  by  Mr.  Meyer  ( Jt.  App.  63,  65), 
td  terminate  the  trust  under  its  own  provisions,  which 
specifically  authorized  its  termination  in  such  event.  Fur¬ 
ther,  Mr.  Meyer,  who  never  had  any  connection  with  the 
freight  forwarding  business  prior  to  the  trust  indenture 
(Jt.  App.  56,  57,  63),  has  left  the  selection  of  directors 
and  officers  of  Freight  Company  and  Universal,  as  well  as 
the  supervision  and  management  of  their  affairs,  in  the 
hands  of  the  same  individuals  -who  performed  these  func¬ 
tions  at  a  time  when  Central  actively  participated  in  and 
directed  the  affairs  of  Freight  Company  and  Universal 
(Jt.  App.  36-37,  41,  42-43,  46,  61). 

Universal  is  essentially  and  fundamentally  a  transpor¬ 
tation  agency  of  a  common-carrier  character  engaged  in  the 
handling  of  railroad  less-than-carload  freight  (Jt.  App. 
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95-96,  117-119,  121,  135-136,  138-139,  255).  Its  operations 
are  primarily  directed  toward  the  consolidation  of  less- 
than-carload  merchandise  into  carloads  for  transportation 
in  line-haul  movement  by  railroads  and  the  concentration 
of  such  movements  over  direct  and  economical  rail  routes 
(Jt.  App.  95-96,  97,  117-118,  135-136,  255).  mere  such 
rail  movement  is  impracticable  or  uneconomical,  Universal 
utilizes  line-haul  truck  transportation  by  motor  carriers, 
for  the  most  part  in  coordination  with  rail  movements 
(Jt.  App.  135-136,  141,  255).  The  local  or  suburban  col¬ 
lection  and  delivery  services  incident  to  the  line-haul  move¬ 
ments  are  performed  by  local  or  suburban  cartage  com¬ 
panies  (Jt.  App.  96-97,  99, 101-102,  121,  124). 

Under  advertisements,  solicitations,  and  schedules  of 
rates  and  charges,  which  are  filed  with  the  Interstate  Com¬ 
merce  Commission,  Universal  holds  itself  out  to  the  public 
to,  and  does,  transport  or  cause  to  be  transported  in  its 
own  name  for  a  single  charge  less-than-carload  shipments, 
ordinarily  from  the  premises  of  the  shipper  to  the  premises 
of  the  receiver  (Jt.  App.  95-96,  97,  102-103,  118,  135).  It 
assumes  complete  responsibility  and  control  over  the  ship¬ 
ment  from  the  moment  it  leaves  the  shipper  until  it  reaches 
the  receiver  and  its  liability  is  that  of  a  common  carrier 
(Jt.  App.  95-96,  97,  103-104,  118-119,  120).  The  means  of 
transportation  as  well  as  the  route  of  movement  are  deter¬ 
mined  in  each  instance  by  Universal  ( Jt.  App.  97, 102, 118), 
and  in  case  of  damage  or  loss  of  goods,  the  shipper’s  re¬ 
course  is  directly  to  Universal  (Jt.  App.  103-104),  which 
in  turn  looks  to  the  rail  or  truck  carrier  for  satisfaction 
(Jt.  App.  104,  118).  Universal’s  customers  number  about 
100,000  (Jt.  App.  120). 

Universal’s  profit  is  derived  from  the  spread  between 
the  rates  paid  to  Universal  by  the  shippers,  which  are 
generally  the  railroad  less-than-carload  rates,  and  the  lower 
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carload  rates  or  truckload  rates  paid  for  the  movement  by 
Universal  (Jt.  App.  104-105). 

Universal  operates  in  all  48  states  and  the  District  of 
Columbia  (Jt.  App.  96).  Its  key  or  concentration  stations 
are  maintained  in  about  80  of  the  country’s  larger  cities 
(Jt.  App.  96,  98-101,  120),  and  located  for  the  most  part 
in  freight  houses  or  other  railroad  facilities  furnished  by 
railroads  and  in  other  cases  on  adjacent  railroad  served 
properties  (Jt.  App.  122,  135,  146,  250-251  M,  O,  and  P)  ). 
These  stations  serve  as  major  concentration  and  distribu¬ 
tion  stations  for  groups  of  secondary  stations,  as  break- 
bulk  and  reshipment  stations  for  through  consignments, 
and  as  local  consolidation  and  distribution  stations  (Jt. 
App.  98-100).  Each  station  serves  territory  that  varies  in 
area  with  the  size  and  commercial  importance  of  the  city 
in  which  the  station  is  situated  (Jt.  App.  99),  Approxi¬ 
mately  15,000  towns  are  served  by  these  stations  ( Jt.  App. 
96). 

From  the  viewpoint  of  employees  used,  the  main  physical 
operation  of  Universal  consists  of  the  receipt,  storage, 
handling  and  delivery  of  less-than-carload  merchandise 
transported  by  rail,  loading  and  unloading  such  merchan¬ 
dise  into  and  from  railroad  cars,  and  the  transfer  thereof 
in  transit  from  car  to  car  at  break-bulk  points  (Jt.  App. 
137-138,  255).  A  considerable  portion  of  the  services  per¬ 
formed  by  Universal  with  its  own  employees  has  con¬ 
sisted  of  railroad  transportation  services  performed  under 
railroad  tariffs  (Jt.  App.  121-122,  129).  During  1941,  for 
example,  Universal  loaded  and  unloaded  for  Central  and 
for  the  Reading  Railroad  in  New  York  and  Philadelphia, 
respectively,  more  than  234,000,000  pounds  of  Universal 
traffic,  or  over  20  per  cent  of  the  total  rail  tonnage  loaded 
by  Universal  with  its  own  employees  that  year,  for  which 
services  payment  was  made  to  Universal  by  Central  and 


<) 

the  Reading  Railroad  under  Section  15(13)  of  the  Inter¬ 
state  Commerce  Act  (24  Stat.  384,  as  amended,  U.S.C., 
Title  49,  §  15(13)  )  (Jt.  App.  251  (C.,  D.)  ). 

Universal  performs  substantially  those  functions  regu¬ 
larly  performed  by  a  railroad  affording  collection  and  de¬ 
livery  service  in  the  handling  of  its  less-than-carload  traffic. 
Universal’s  operations  are  fundamentally  the  railroad  com¬ 
mon-carrier  transportation  function  of  handling  less-than- 
carload  traffic.  (Jt.  App.  138-139,  185  (Ex.  12,  229  I.C.C. 
201,  289,  295)  ) 

Central  gained  control  of  Universal  for  the  purpose  of 
insuring  the  shipment  of  forwarder  freight  over  its  lines, 
and  Universal  is  serving  the  purpose  thus  intended  by  Cen¬ 
tral.  Universal  is  in  substance  and  effect  the  instrumen¬ 
tality  of  Central  for  the  consolidation  of  railroad  less-than- 
carload  traffic  into  carload  for  rail  transportation  by  Cen¬ 
tral.  Practically  all  Universal’s  rail  traffic  on  routes  con¬ 
necting  Boston  or  New  York,  Buffalo,  Detroit,  Cleveland, 
Chicago,  Cincinnati  and  St.  Louis  moves  over  the  Central, 
although  The  Pennsylvania  Railroad  Company  operates 
competitively  between  most  of  those  points.  Central’s  rev¬ 
enues  from  Universal’s  traffic  amounted  to  $9,250,402.14, 
$6,776,341.84,  $5,638,698.07,  $6,103,586.07,  and  $7,626,483.24 
in  1936,  1937,  1938,  1939,  and  1941,  respectively,  and  aver¬ 
aged  approximately  40  per  cent  of  Universal’s  total  pay¬ 
ments  to  all  rail  carriers.  Central  receives  more  Universal 
traffic  by  far  than  any  other  line  (See,  generally,  Jt.  App. 
106-107,  118,  185  (Ex.  12,  229  I.C.C.  201,  208,  295)  251  Q, 
257-264). 

Universal’s  traffic  has  proved  more  profitable  to  Central 
than  if  such  traffic  were  handled  directly  by  Central  itself 
(Jt.  App.  135-136,  138).  Universal’s  operations  have  been 
indispensable  to  Central  in  arresting  and  meeting  truck 
competition  and  in  the  consequent  retention  by  and  restora- 
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tion  to  Central  of  a  large  proportion  of  traffic,  which, 
except  for  Universal’s  handling,  would  be  lost  to  Central 
(Jt.  App.  138,  185  (Ex.  15,  p.  39)  ). 

Universal’s  rail-borne  traffic  has  at  all  times  accounted 
for  the  predominant  portions  of  its  mileage  (Jt.  App.  255) 
and  has  involved  the  great  bulk  of  its  revenues.  In  1941, 
for  example,  although  44.21%  of  the  total  line-haul  tonnage 
was  handled  by  truck  as  against  55.27%  handled  by  rail, 
$20,516,992.48  was  paid  to  railroads  for  line-haul  transpor¬ 
tation  as  against  only  $6,922,454.26  paid  to  trucking  com¬ 
panies  for  line-haul  truck  transportation.  The  amount  paid 
to  the  Central  System  alone,  $7,626,483.24,  exceeded  the 
total  paid  for  all  line-haul  truck  transportation  that  year 
(Jt.  App.  251  Q,  255-256). 

STATUTES,  REGULATIONS  AND  RULES 

INVOLVED. 

Railroad  Unemployment  Insurance  Act,  Act  of  June  25, 
1938,  c.  6S0  (52  Stat.  1094),  as  amended  by  Acts  of  June 
20,  1939,  c.  227  (53  Stat.  S45),  August  13,  1940,  c.  664  (54 
Stat.  785),  October  10,  1940,  c.  842  (54  Stat.  1094),  April  8, 
1942,  c.  227  (56  Stat.  210),  and  July  31,  1946,  c.  709,  (60 
Stat.  722),  U.  S.  C.,  Title  45,  §§  351-367; 

Regulations  of  Railroad  Retirement  Board  under  the 
Railroad  Retirement  Act,  20  Code  of  Federal  Regulations, 
§§  202.4  and  202.7 ; 

Regulations  of  Railroad  Retirement  Board  under  the 
Railroad  Unemployment  Insurance  Act,  20  Code  of  Fed¬ 
eral  Regulations,  Cum.  Supp.  §  301.4. 

'The  relevant  parts  of  the  statute  and  regulations  are 
set  forth  in  the  appendix  to  appellant’s  brief. 
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SUMMARY  OF  ARGUMENT. 


Appellee  Board  maintains  that  its  decision,  holding  Uni¬ 
versal  Carloading  &  Distributing  Company,  Inc.,  to  be  an 
“employer”  within  the  meaning  of  the  Railroad  Unem¬ 
ployment  Insurance  Act,  was  based  on  a  reasonable  ap¬ 
plication  of  the  Act,  and  that  the  court  below  was  correct 
in  sustaining  the  decision. 

The  Act  specifically  authorizes  the  Board  to  make  em¬ 
ployer  status  determinations  which,  subject  only  to  the  ju¬ 
dicial  review  provided  in  the  Act,  are  final  and  conclusive 
for  all  purposes.  In  view  of  this  authority,  under  well- 
settled  principles  of  law,  the  function  of  the  reviewing 
court  is  limited,  and  the  Board’s  determination  is  to  be 
accepted  if  it  has  warrant  in  the  record  and  a  reasonable 
basis  in  law. 

The  Board’s  decision  is  supported  by  substantial  evi¬ 
dence  in  the  record  before  the  Board,  is  not  arbitrary  or 
capricious,  and  has  a  reasonable  basis  in  law.  The  Railroad 
Unemployment  Insurance  Act  includes  as  covered  “em¬ 
ployers”  carrier-owned  or  controlled  companies  engaged 
in  the  operation  of  facilities  or  the  performance  of  serv¬ 
ices  in  connection  with  the  transportation  of  property  by 
railroad.  The  Board’s  interpretation  of  “control,”  as  ex¬ 
pressed  in  its  Regulations,  to  include  the  “power  to  con¬ 
trol”  is  supported  by  the  language  and  purpose  of  the  car¬ 
rier-controlled  company  provision  of  the  Act,  the  history 
of  the  legislation,  and  administrative  and  court  decisions 
under  substantially  identical  language  in  other  federal 
legislation.  The  language  is  broad  and  no  requirement  of 
any  particular  kind  of  control  appears  in  the  Act.  And  the 
provision  was  prompted  by  the  consideration  that  although 
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certain  operations  and  services  intimately  related  to  rail¬ 
road  transportation  are  conducted  by  organizations  other 
than  carriers,  their  performance  may  be  controlled  by 
“ carriers.’ ’  Furthermore,  it  is  clear  that  Congress  con¬ 
sidered  ‘ 1  legal”  or  majority  stock  control  to  be  sufficient, 
irrespective  of  its  exercise,  and  likewise  considered  the 
power  to  control  to  be  sufficient  if  established  in  any  other 
manner.  Substantially  identical  “control”  language  is 
found  in  the  Communications  Act  of  1934  and  the  Public 
Utilities  Holding  Act  of  1935,  which,  although  not  defin¬ 
ing  “control”  to  include  the  “power  to  control,”  has  never¬ 
theless  been  so  construed  by  the  Federal  Communications 
Commission,  Securities  and  Exchange  Commission  and  the 
courts. 

The  facts  of  record  establish  beyond  question  that  Uni¬ 
versal  has  been  controlled  by  Central  since  April  1,  1932. 
From  that  date  to  early  1937,  54.6%  of  the  outstanding 
stock  of  Freight  Company,  which  owns  all  Universal’s 
stock,  was  held  of  record  in  the  name  of  Linden,  a  Central 
dummy  corporation,  and  thereafter  49.56%  of  the  out¬ 
standing  stock  has  been  so  held.  The  remaining  stock  of 
Freight  Company  has  been  widely  distributed  among  the 
general  public.  At  least  prior  to  October  28,  1938,  Central 
actively  participated  in  and  directed  the  affairs  of  Uni¬ 
versal  and  Universal  was  operated  as  an  integral  part  of 
that  system. 

Central’s  control  over  Freight  Company  and  Universal 
was  not  affected  to  any  extent  by  the  trust  indenture  of 
June  15,  1939,  which  gave  the  trustee  the  right  to  vote  the 
Freight  Company  stock  free  of  any  control  by  Central. 
For  Central,  the  owner  of  all  the  stock  of  Linden,  has  been 
both  the  creator  and  sole  beneficiary  of  the  trust,  and  has, 
therefore,  had  the  right  to  terminate  the  trust  at  any 
time  it  so  desired,  with  or  without  the  trustee’s  consent. 
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As  a  result  of  the  enactment  on  May  16, 1942,  of  the  Freight 
Forwarder  Act,  Central  has  had  the  power  since  that  date 
to  terminate  the  trust  even  under  the  express  provisions 
of  the  trust  indenture.  Furthermore,  the  trustee’s  ap¬ 
pointment  did  not  result  in  an  arms-length  management 
of  Freight  Company  and  Universal :  the  selection  of  officers 
and  directors  of  Freight  Company  and  Universal,  as  well 
as  the  supervision  and  management  of  their  affairs,  con¬ 
tinued  in  the  same  manner  as  when  Central  actively  par¬ 
ticipated  in  and  directed  the  affairs  of  Freight  Company 
and  Universal. 

The  Board’s  interpretation  of  the  phrases  service  “in  con¬ 
nection  with  the  transportation”  of  property  and  service 
“in  connection  with”  the  receipt,  delivery,  etc.,  of  “prop¬ 
erty  transported  by  railroad,”  to  include  at  least  those  serv¬ 
ices  for  the  shipping  public  which  form  a  part  of  transporta¬ 
tion,  as  defined  in  Section  1(3)  of  the  Interstate  Commerce 
Act,  has  been  sustained  by  the  Supreme  Court  of  the 
United  States  in  Railroad  Retirement  Board  v.  Duquesne 
Warehouse  Company,  326  U.S.  446.  “We  think  it  plain 
that  the  definitions  in  question  include  at  the  very  least 
those  activities  which  would  be  transportation  services 
when  performed  by  a  railroad  but  which  it  chooses  to  have 
performed  by  its  affiliate.” 

Universal  performs  substantially  those  functions  regu¬ 
larly  performed  by  a  railroad  affording  collection  and  de¬ 
livery  service  in  the  handling  of  its  less-than-carload  traf¬ 
fic.  Thus,  it  loads  onto  and  unloads  from  railroad  cars 
merchandise  entrusted  to  it  by  the  public  in  less-than- 
carload  quantities.  Universal  also  receives,  delivers,  stores 
and  handles  property  transported  by  railroad,  transfers 
such  property  from  railroad  car  to  railroad  car  at  break- 
bulk  points  and  performs  services  in  connection  therewith. 
There  can  be  no  question  that  Universal  has  engaged  in 
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“activities”  which  would  be  transportation  services  when 
performed  by  a  railroad  but  which  it  chooses  to  have  per¬ 
formed  by  its  affiliate.  In  addition,  Universal  performs 
for  at  least  two  railroads  services  which  those  railroads 
have  actually  undertaken  to  perform  under  their  pub¬ 
lished  tariffs. 

The  facts  of  this  case  are  even  stronger  than  those  in¬ 
volved  in  Railroad  Retirement  Board  v.  Duquesne  Ware¬ 
house  Company,  supra,  for  in  the  main  Universal  handles 
less-than-carload  freight  which  ordinarily  would  be  handled 
bV  a  railroad,  whereas  Duquesne  loads  and  unloads  car¬ 
load  freight  which  ordinarily  would  be  done  by  the  shipper 


or  receiver. 
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ARGUMENT. 


Appellee  Board’s  Decision  that  Universal  Carloading  & 
Distributing  Company,  Inc.,  is  an  “employer”  within 
the  meaning  of  the  Railroad  Unemployment  Insurance 
Act  was  based  on  a  reasonable  application  of  the  Act, 
and  the  court  below  correctly  upheld  the  decision. 

I.  Appellee  Board’s  decision  is  not  to  be  set  aside  if  it  is 
based  on  a  reasonable  application  of  the  Railroad  Unem¬ 
ployment  Insurance  Act. 

The  Board’s  decision  that  Universal  is  a  company  con¬ 
trolled  by  and  under  common  control  with  Central,  a  car¬ 
rier  by  railroad  subject  to  Part  I  of  the  Interstate  Com¬ 
merce  Act,  and  that  it  performs  a  service  and  operates 
facilities  in  connection  with  railroad  transportation,  and 
is  thus  an  “employer”  within  the  meaning  of  Section  1(a) 
of  the  Railroad  Unemployment  Insurance  Act  (U.S.C., 
Title  45,  Section  351(a)  ),  should  not  be  set  aside  if  it  is 
supported  by  substantial  evidence  in  the  record  before  the 
Board,  is  not  arbitrary’  or  capricious,  and  has  a  reasonable 
basis  in  law.  National  Labor  Relations  Board  v.  Hearst 
Publications ,  322  U.S.  Ill,  130-131;  Dobson  v.  Commis¬ 
sioner,  320  U.S.  489;  Endicott  Johnson  Cory.  v.  Perkins , 
317  U.S.  501;  Swift  &  Co.  v.  United  States,  316  U.S.  216; 
Gray  v.  Powell,  314  U.S.  402;  South  Chicago  Co.  v.  Bassett, 
309  U.S.  251 ;  Rochester  Telephone  Corp.  v.  United  States, 
307  U.S.  125;  Ellers  v.  Railroad  Retirement  Board,  132  F. 
(2d)  636  (C.C.A.  2d,  1943) ;  South  v.  Railroad  Retirement 
Board,  131  F.  (2d)  748  (C.C.A.  5th,  1942),  cert,  denied 
317  U.S.  701.2a 

24  The  fact  that  a  dissenting  Opinion  accompanies  the  adminis¬ 
trative  determination,  a  point  emphasized  at  pp.  22-23  of  Appel- 
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As  the  court  below  correctly  indicated  (Jt.  App.  453- 
454),  since  the  Board  has  used  acceptable  standards  in 
applying  the  statute  (which  clearly  appears  in  Point  II, 
infra),  its  decision  as  to  whether  a  particular  factual  situ¬ 
ation  comes  within  the  standards  will  be  approved  by  the 
courts  “when  there  is  found  to  be  a  rational  basis  for 
the  conclusion.”  Rochester  Telephone  Corp.  v.  United 
States,  supra,  146;  Interstate  Commerce  Commission  v. 
Jersey  City,  322  U.S.  503,  513;  National  Labor  Relations 
Board  v.  Hearst  Publications,  supra;  Gray  v.  Powell, 
supra ;  Ellers  v.  Railroad  Retirement  Board,  supra;  South 
v.  Railroad  Retirement  Board,  supra.  The  limitation  of 
the  scope  of  the  court’s  function  extends,  of  course,  to  the 
Board’s  weighing  of  the  evidence  as  well  as  to  its  drawing 
of  factual  inferences  and  conclusions.  Federal  Trade  Com¬ 
mission  v.  Staley  Manufacturing  Company,  324  U.S.  746; 
Commissioner  of  Internal  Revenue  v.  Scottish  American 
Investment  Company,  323  U.S.  119,  124;  Dobson  v.  Com¬ 
missioner,  supra;  Helvering  v.  National  Grocery  Co.,  304 
U.S.  282,  294;  National  Labor  Relations  Board  v.  Nevada 
Copper  Co.,  316  U.S.  105;  Swayne  &  Hoyt,  Ltd.  v.  United 
States,  300  U.S.  297,  307. 

Section  5(c)  of  the  Railroad  Unemployment  Insurance 
Act  authorizes  the  Board  specifically  to  make  employer 
status  determinations  and  those  determinations,  subject 
only  to  the  judicial  review  provided  for  in  Section  5(f), 
according  to  the  express  language  of  the  Act,  are  final  and 
conclusive  for  all  purposes  and  conclusively  establish  all 
rights  and  obligations  arising  under  the  Act. 

The  judicial  review  of  the  Board  decisions  provided  for 

lant’s  Brief,  does  not  affect  the  rule.  Helvering  v.  National  Gro¬ 
cery  Co.,  304  U.S.  282 ;  Frischer  &  Co.  v.  Bakelite  Corporation,  39 
F.  (2d)  247  (Court  of  Customs  and  Patent  Appeals)  ;  Sperry 
Gyroscope  Co.  v.  National  Labor  Relations  Board,  129  F.  (2d) 
922,  924  (C.CA.  2d).  :  ; 
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in  Section  5(f)  of  the  Act  is  in  terms  almost  identical  with 
the  provisions  contained  in  Section  6(b)  of  the  Bituminous 
Coal  Act,  Act  of  April  26, 1937,  c.  127  (50  Stat.  72),  U.S.C., 
Title  15,  §  836(b),  for  the  judicial  review  of  decisions  of 
the  Director  of  the  Bituminous  Coal  Division,  and  it  was 
held  by  the  Supreme  Court  in  Gray  v.  Powell,  supra,  at  411, 
in  reviewing  a  decision  of  the  Director  that  a  particular 
person  was  not  a  “producer”  under  the  Coal  Act,  that  “the 
function  of  review  placed  upon  the  courts  by  Section  6(b) 
is  fully  performed  when  they  determine  that  there  has  been 
a  fair  hearing,  with  notice  and  an  opportunity  to  present 
the  circumstances  and  arguments  to  the  decisive  body,  and 
an  application  of  the  statute  in  a  just  and  reasoned  man¬ 
ner.”  The  determination  here  made  under  the  Railroad 
Unemployment  Insurance  Act  “is  one  of  specific  application 
of  *  *  *  broad  statutory  term[s]  in  a  proceeding  in  which 
the  agency  administering  the  statute  must  determine  it 
initially,”  so  that  “the  reviewing  court’s  function  is 
limited”  and  the  Board’s  determination  “is  to  be  accepted 
if  it  has  ‘warrant  in  the  record’  and  a  reasonable  basis 
of  law.”  National  Labor  Relations  Board  v.  Hearst  Pub¬ 
lications,  supra,  at  131;  Rochester  Telephone  Corp.  v. 
United  States,  supra,  at  145,  146;  Ellers  v.  Railroad  Re¬ 
tirement  Board,  supra;  South  v.  Railroad  Retirement 
Board,  supra. 
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H  The  Board’s  decision  is  supported  by  substantial  evidence 
in  the  record  before  the  Board,  is  not  arbitrary  or  capri¬ 
cious,  and  has  a  reasonable  basis  in  law.3 

The  Railroad  Unemployment  Insurance  Act  includes  as 
a  covered  “employer”  “any  company  which  is  directly  or 
indirectly  owned  or  controlled  [by  a  carrier  by  railroad 
subject  to  part  I  of  the  Interstate  Commerce  Act]  or  under 
common  control  therewith,  and  which  operates  any  equip¬ 
ment  or  facility  or  performs  any  service  (except  trucking 
service,  casual  service,  and  the  casual  operation  of  equip¬ 
ment  or  facilities)  in  connection  with  the  transportation 
of  passengers  or  property  by  railroad,  or  the  receipt, 
delivery,  elevation,  transfer  in  transit,  refrigeration  or 
icing,  storage,  or  handling  of  property  transported  by 
railroad”  (Section  1(a)  of  the  Act,  U.S.C.,  Title  45,  Section 
351(a)  ). 

3  There  can  be  no  serious  contention  that  arbitrary  or  capricious 
reasons  influenced  the  decision  of  the  Board.  Cf.  Board  Decision, 
Jt.  App.  352-452,  particularly  at  355-358.  One  member  of  the 
Board  dissented  from  its  conclusions  but  not  on  any  ground  such 
as  this.  Jt.  App.  425-452.  Although  preconceived  opinions  have 
been  attributed  to  the  Board’s  Examiner  and  the  Board  itself 
(Appellant’s  Brief,  pp.  32-33)  because  an  informal  ruling  that 
Universal  was  an  employer  under  the  Railroad  Unemployment 
Insurance  Act  subsequent  to  June  15,  1939  was  issued  by  the  then 
General  Counsel  of  the  Board  after  the  Board  had  ordered  a  hear¬ 
ing  in  this  matter,  the  Court’s  attention  is  invited  to  the  fact 
that  such  ruling  was  of  an  interim  character  and  was  necessary 
in  order  to  enable  claimants  to  obtain  unemployment  benefits 
pending  a  final  determination  which,  it  appeared,  might  be  long 
delayed.  It  has  also  been  stated  that  Mr.  Murray  Latimer,  when 
Chairman  of  the  Board,  “referred  to  Universal  as  a  ‘railroad- 
controlled  freight  forwarder’  ”  in  hearings  before  a  House  Com¬ 
mittee  prior  to  the  Board  decision  (Appellant’s  Brief,  p.  47),  but 
Mr.  Latimer’s  complete  statement,  appearing  in  a  general  context 
descriptive  of  the  coverage  situation,  was  merely:  “An  examiner 
of  the  Board,  after  a  hearing,  has  recommended  that  the  second 
railroad-controlled  freight  forwarder  be  held  to  be  an  employer. 
The  company  has  taken  exception  to  the  examiner’s  report,  and 
the  matter  is  now  before  the  Board  for  a  hearing.” 
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A.  The  Board's  finding  that  Universal  has  been  con¬ 
trolled  by  and  under  common  control  with  Central  since  at 
least  April  1, 1932,  is  correct. 

1.  The  Board's  interpretation  of  “control”  as  expressed 
in  its  regulations  (20  CFR  202.4,  202.5,  20  CFR  Cum.  Supp. 
301.4)  is  valid. 

The  Regulations  provide: 

“Control.  A  company  or  a  person  is  controlled  by 
one  or  more  carriers,  whenever  there  exists  in  one  or 
more  such  carriers  the  right  or  power  by  any  means, 
method  or  circumstance,  irrespective  of  stock  owner¬ 
ship,  to  direct,  either  directly  or  indirectly,  the  policies 
and  business  of  such  a  company  or  person  and  in  any 
case  in  which  a  carrier  is  in  fact  exercising  direction 
of  the  policies  and  business  of  such  a  company  or 
person. 

“Company  or  person  under  common  control.  A  com¬ 
pany  or  person  is  under  common  control  with  a  carrier, 
whenever  the  control  (as  that  term  is  used  in  §  202.4) 
of  such  company  or  person  is  in  the  same  person,  per¬ 
sons  or  company  as  that  by  which  such  carrier  is  con¬ 
trolled.’  * 

These  Regulations  are  fully  supported  by  the  language 
and  purpose  of  the  carrier-controlled  company  provision 
of  the  Act  and  the  history  of  the  legislation.  As  observed 
by  the  court  below,  the  language  is  broad,  and  no  require¬ 
ment  of  any  particular  kind  of  control  appears  in  the  Act. 
“Broadly  used,  ‘control  may  embrace  every  form  of  con¬ 
trol,  actual  or  legal,  direct  or  indirect,  negative  or  affirma¬ 
tive.’  ”  Rochester  Telephone  Corp.  v.  United  States,  23  F. 
Supp.  634,  636  (D.C.W.D.  N.Y.).  In  general,  the  use  of  the 
term  raises  “an  issue  of  fact  to  be  determined  by  the 
special  circumstances  of  each  case.”  Rochester  Telephone 
Corp.  v.  United  States,  307  U.S.  125,  145;  American  Gas 
&  Electric  Co.  v.  Securities  and  Exchange  Com’n,  77  App. 
D.C.  174,  134  F.  (2d)  633,  cert,  denied,  319  U.S.  763. 
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The  reports  of  the  Senate  and  House  on  S.  2395  (Rail¬ 
road  Retirement  Act  of  1937) 4  and  H.R.  7589  (Carriers 
Taxing  Act  of  1937), 5  the  coverage  provisions  of  which 
were  incorporated  into  the  Railroad  Unemployment  Insur¬ 
ance  Act,6  make  it  clear  that  the  inclusion  in  the  Act  of 
carrier-controlled  companies  was  prompted  by  the  con¬ 
sideration  that  although  certain  operations  and  services 
intimately  related  to  railroad  transportation  are  conducted 
by  organizations  other  than  carriers,  their  performance 
may  be  controlled  by  ‘  *  carriers  ’  \  The  provision  was  there¬ 
fore  designed  to  bring  such  operations  and  services  within 
the  coverage  of  the  Act,  despite  the  existence  of  arrange¬ 
ments,  contractual  or  otherwise,  whereby  they  are  con¬ 
ducted  by  entities  separate  from  any  carrier.  Thus,  it  is 
stated  in  those  reports : 

“Contractors  .  .  .  would  not  be  excluded,  irrespec¬ 
tive  of  whether  control  be  legal  or  de  facto.  De  facto 
control  may  be  exercised  not  only  by  direct  ownership 
1  of  stock,  but  by  means  of  agreements,  licenses,  and 
other  devices  which  insure  that  the  operation  of  the 
company  is  conducted  in  the  interest  of  the  carrier.’ ’ 

Examination  of  the  Congressional  Committee  hearings 
establishes  the  fact  that  “control  was  intended  to  include 


4Senate  Report  No.  697,  75th  Cong.,  1st  Sess.,  p.  7. 

5  House  Report  No.  1071,  75th  Cong.,  1st  Sess.,  p.  5.  The  Senate 
Committee  on  Finance  adopted,  as  its  report  on  H.R.  7589,  the 
above-cited  House  Committee  Report  on  that  bill.  Senate  Report 
No.  818,  75th  Cong.,  1st  Sess. 

6  House  Report  No.  2668  on  H.R.  10127  (Railroad  Unemploy¬ 
ment  Insurance  Act),  75th  Cong.,  3rd  Sess.,  pp.  1,  2,  3,  and  Senate 
Report  No.  2164  on  S.  3772  (the  companion  bill),  75th  Cong., 
3rd  Sess.  pp.  1,  2,  3. 
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the  power  to  control.”7  For  “legal”  or  majority  stock 
control  alone  was  there  considered  sufficient,  irrespective 
of  its  exercise,  and  the  only  question  raised  was  whether  the 
same  type  of  control,  that  is,  the  power  to  control,  would  be 
sufficient  if  found  to  exist  in  fact,  regardless  of  the  extent 
of,  or  any,  stock  ownership.  It  is  clear  from  the  testimony 
of  the  witnesses  and  the  committee  reports  referred  to  in 
the  preceding  paragraph  that  such  control  was  considered 
sufficient.  Certainly,  once  it  is  established  that  Congress  did 
not  intend  to  restrict  “control”  to  “legal”  or  majority 
stock  control — and  the  legislative  history  is  plainly  to  this 
effect — no  sound  reason  can  be  imputed  to  Congress  for 
disregarding  the  exercise  of  control  in  such  a  case  and 
requiring  it  where  the  power  to  control  is  established  in 
any  other  manner.  Perhaps  it  is  the  recognition  of  this 
fact  which  accounts  for  Universal ’s  mistaken  contention 
(Appellant’s  Brief,  pp.  23-27)  that,  despite  the  clear  legis¬ 
lative  history  to  the  contrary,  ownership  of  a  majority  of 
the  stock  of  a  company  is  not  sufficient  to  constitute  “con¬ 
trol”  over  the  company. 

The  above  interpretation  of  the  legislative  history  is  not 
affected,  as  Universal  contends  (Appellant’s  Brief,  pp.  24- 
25),  by  the  change  in  the  language  of  the  carrier-controlled 
company  provision  from  “may  be  directly  or  indirectly 
owned  or  controlled”  in  the  Railroad  Retirement  Act  of 
1935  to  “is  directly  or  indirectly  owned  or  controlled” 
in  the  Railroad  Retirement  Act  of  1937  and  the  incorpora- 

7  Hearings  before  House  Committee  on  Interstate  and  Foreign 
Commerce  on  H.R.  7650,  73rd  Cong.,  2nd  Sess.,  p.  19  (H.R.  7650 
constituted  the  1934  amendments  to  the  Railway  Labor  Act  and 
included  the  control  provisions  later  adopted  in  the  Railroad 
Retirement  and  Unemployment  Insurance  Acts).  Hearings  before 
the  House  Committee  on  Ways  and  Means  on  H.R.  6448,  75th 
Cong.,  1st  Sess.,  pp.  8,  17,  22,  one  of  the  bills  which  resulted  in 
the  Carriers  Taxing  Act  of  1937. 
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tion  of  the  latter  language  into  the  Railroad  Unemploy¬ 
ment  Insurance  Act.8  For  the  House  Report  on  H.R. 
7519  (the  bill  which  became  the  Railroad  Retirement 
Act  of  1937)  states  that  the  change  made  in  the  “con¬ 
trol”  part  of  the  carrier-controlled  company  provision 
in  the  Railroad  Retirement  Act  of  1935  was  merely 
by  way  of  clarification  to  show  that  control  by  several 
carriers  as  well  as  by  a  single  carrier  was  meant  to  be 
included.  House  Report  No.  1069,  75th  Cong.,  1st  Sess., 
p.  2.  At  page  2  the  Report  also  states  “The  bill  (sec.  1(a)  ) 
extends  the  existing  law  so  as  to  include  as  ‘employers’ 
not  only  carriers  and  companies  directly  or  indirectly  con¬ 
trolled  by  them,  as  in  the  present  law  [1935  Act],  but  also 
groups,  at  least  not  clearly  included  in  the  present  law”, 
thereby  indicating  an  intention  to  expand,  if  anything, 
rather  than  contract  “employer”  coverage.  And  see  House 
Report  1071,  75th  Cong.,  1st  Sess.,  p.  5  (Carriers  Taxing 
Act  of  1937).  Clearly,  the  term  “is”  was  substituted  for 
“may  be”  simply  as  an  equivalent  expression. 

Furthermore,  the  Board’s  interpretation  of  “control”  is 
fully  supported  by  administrative  and  court  decisions  un¬ 
der  substantially  identical  language  in  other  federal  legis¬ 
lation. 

In  Rochester  Telephone  Corp.,  3  F.C.C.  476,  the  Federal 
Communications  Commission  construed  the  scope  of  a  pro¬ 
vision  in  the  Communications  Act  of  1934  *(48  Stat.  1064, 
U.S.C.,  Title  47,  §  151,  ff.)  which  exempted  from  the  juris¬ 
diction  of  the  Commission  any  carrier  “engaged  in  inter- 

8  The  authorities  referred  to  in  appellant’s  brief  discuss  only 
a  general  meaning  of  the  term  “may”;  Webster’s  New  Inter¬ 
national  Dictionary,  however,  explains  that  even  the  use  of  that 
term  in  the  sense  indicated  by  appellant  is  obsolete.  It  defines 
the  phra.se  actually  in  question  “may  be”  as  equivalent  to  “possi¬ 
bly,  perhaps,  by  chance.”  See,  also,  one  of  the  authorities  cited 
by  appellant,  Funk  &  Wagnall’s  Standard  Dictionary.  In  the 
statutory  context,  the  expressions  “happens  to  be,”  “may  be,” 
or  “is”  would  have  an  identical  meaning. 


23 


state  or  foreign  communications  solely  through  physical 
connection  with  the  facilities  of  another  carrier  not  directly 
or  indirectly  controlling  or  controlled  by,  or  under  common 
control  with,  such  carrier.”  The  Commission  in  holding 
that  the  New  York  Telephone  Company  had  the  power  to 
control  the  functions  of  the  Rochester  Telephone  Corpora¬ 
tion,  stated  (pp.  491-492) : 

“It  seems  clear  to  us  that  in  its  use  of  the  term 
‘control’,  in  Section  2(b)(2)  of  the  Act,  Congress 
meant  actual  as  well  as  legal  control,  and  intended 
the  term  also  to  include  and  mean  the  power  to  exer¬ 
cise  control,  either  negatively  or  affirmatively;  that  it 
left  open  the  way  for  the  Commission  to  determine 
from  the  facts  and  circumstances  in  each  individual 
case  whether  or  not  the  power  to  exercise  control  in 
any  manner  or  form  actually  exists,  or  is  exercised.” 

The  Commission’s  decision  was  sustained  in  Rochester 
Telephone  Corp.  v.  United  States,  23  F.  Supp.  634  (D.C. 
W.D.  N.Y.),  which  was  affirmed  in  Rochester  Telephone 
Corp.  v.  United  States,  307  U.S.  125,  the  Supreme  Court 
stating  (p.  145) : 

“Investing  the  Commission  with  the  duty  of  ascer¬ 
taining  ‘control’  of  one  company  by  another,  Congress 
did  not  imply  artificial  tests  of  control.  This  is  an 
issue  to  be  determined  by  the  special  circumstances 
of  each  case.” 

In  Public  Service  Corporation  of  New  Jersey,  Holding 
Company  Act  Release  No.  2998  (September  16,  1941)  the 
Securities  and  Exchange  Commission  considered  the  ques¬ 
tion  whether  the  Public  Service  Corporation  of  New  Jersey 
was  “controlled,  directly  or  indirectly”  by  a  holding  com¬ 
pany  and  whether  its  “management  or  policies  .  .  .  are 
.  .  .  subject  to  a  controlling  influence,  directly  or  indi¬ 
rectly,  by  such  holding  company”  within  the  meaning  of 
Section  2(a)(8)  of  the  Public  Utility  Holding  Act  of  1935 
(49  Stat.  804,  U.S.C.,  Title  15,  §  79b(a)(8)  ).  In  conclud- 
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ing  that  the  company  had  not  proved  that  it  was  not  con¬ 
trolled  by,  and  that  its  management  and  policies  were  not 
subject  to  the  controlling  influence  of  a  holding  company, 
the  Commission  stated  (page  16) : 

“It  is  clear,  too,  that  ‘control’  and  ‘controlling  in- 

1  fiuence,’  as  they  are  used  in  Section  2 (a) 8,  include  the 
power  to  control  and  the  power  to  exert  a  controlling 
influence,  as  well  as  the  actual  exercise  of  such  power.” 

The  Commission’s  decision  was  sustained  in  Public  Serv¬ 
ice  Corp.  v.  Securities  &  Exchange  Com’n,  129  F.  (2d) 
899  (C.C.A.  3rd),  in  which  the  court  said  (pp.  902-903) : 

“Public  Service  strongly  urges  that  the  phrase  ‘con¬ 
trolling  influence,’  as  used  in  the  Act,  means  an  in¬ 
fluence  presently  exercised  and  that  the  Commission 
erred  when  it  said  that  ‘control’  and  ‘controlling  in¬ 
fluence’  as  they  are  used  in  section  2 (a) 8,  include  the 

1  power  to  control  and  the  power  to  exert  a  controlling 
influence,  as  well  as  the  actual  exercise  of  such  power. 
We  think  the  words  were  correctly  construed  by  the 
Commission.” 

Certiorari  was  denied  by  the  Supreme  Court  in  317  U.S. 
691.  See  also  Detroit  Edison  Co.  v.  Securities  &  Exchange 
Com’n,  119  F.  (2d)  730,  739  (C.C.A.  6th),  cert,  denied ,  314 
U.S.  618;  Pacific  Gas  &  Elec.  Co.  v.  Securities  &  Exchange 
Com’n,  127  F.  (2d)  378,  381  (C.C.A.  9th),  affirmed,  324 
U.S.  826;  Securities  &  Exchange  Com’n  v.  Chenery,  318 
U.S.  80;  American  Gas  &  Electric  Co.  v.  Securities  &  Ex¬ 
change  Com’n ,  77  App.  D.C.  174,  134  F.  (2d)  633,  641  n. 
14,  642,  643  n.  22,  cert,  denied,  319  U.S.  763. 

The  so-called  “Commodities  Clause”  cases10  are  not 


10  United  States  v.  Delaware  &  Hudson  Co.,  213  U.S.  366;  United 
States  v.  Lehigh  Valley  R.  Co.,  220  U.S.  257 ;  United  States  v.  Del. 
L.  &  W.  R.  Co.,  238  U.S.  516 ;  United  States  v.  Reading  Co.,  253 
U.S.  26 ;  United  States  v.  Elgin  J.  &  E.  Ry.,  298  U.S.  492 ;  United 
States  v.  Reading  Co.,  273  Fed.  848  (D.C.E.D.  Pa.). 
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persuasive  of  any  contention  (Appellant’s  Brief,  pp.  26-30) 
that  the  term  “ control”  in  the  Railroad  Unemployment 
Insurance  Act  does  not  include  the  power  to  control.  Not 
only  is  the  legislative  history  of  the  two  Acts  different  (see 
United  States  v.  Delaware  &  Hudson  Co.,  213  U.S.  366, 
413-414),  but  the  Railroad  Unemployment  Insurance  Act 
speaks  of  control  of  a  “company”  as  distinguished  from 
an  interest  in  a  “commodity.”  Cf.  Pullman  Palace  Car 
Co.  v.  Missouri  Pacific  Railway  Co.,  115  U.S.  587,  597 ; 
Louisville  &  Nashville  R.  Co.  v.  Coulter,  131  Fed.  282, 
307-308  (C.C.A.  6th) ;  United  States  v.  Northern  Securities 
Co.,  120  Fed.  721,  726  (C.C.A.  8th),  affirmed,  193  U.S.  197. 
Obviously,  this  does  not  contemplate,  as  contended  by 
appellant,  such  a  disregard  of  the  corporate  entity  that  the 
carrier  operates  the  “company”  as  a  department,  for  if 
that  were  intended,  there  would  have  been  no  necessity  for 
a  carrier-controlled  company  provision — the  employees  of 
the  “company”  would  in  such  a  case  be  covered  as  em¬ 
ployees  in  fact  of  the  carrier. 

In  its  brief  (p.  27),  appellant  has  referred  to  Section 
5(6)  and  (9)  of  the  Interstate  Commerce  Act,  as  enacted 
in  1933  and  prior  to  its  amendment  in  1940,  and  to  Section 
5(4)  of  that  Act  since  1940  (24  Stat.  384,  as  amended) 
which  define  the  term  “control”  to  include  “the  power  to 
control,”  as  supporting  the  proposition  that  if  Congress 
had  intended  “control”  to  include  the  “power  to  control,” 
it  would  have  expressly  so  stated.  No  such  principle  can 
be  evolved  from  those  paragraphs.  On  the  contrary,  the 
term  “control”  in  those  paragraphs  would  have  been  suffi¬ 
cient,  in  and  of  itself,  to  include  the  “power  to  control;” 
for  Congress  has  so  construed  the  term  “control”  in  other 
paragraphs  of  Section  5  of  the  Interstate  Commerce  Act 
which  did  not  define  the  term  to  include  the  power  to  con¬ 
trol.  This  construction  appears  in  the  Conference  Com¬ 
mittee  Report  on  the  Transportation  Act  of  1940  (54  Stat. 
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899,  U.S.C.,  Title  49,  §  1,  ff.),9  wherein  it  is  indicated  that 
the  enactment  in  1940  of  Section  1(3)  (b)  of  the  Interstate 
Commerce  Act,11  which  provides  that  the  term  4  *  control’  ’ 
as  used  throughout  Section  5  of  the  Interstate  Commerce 
Act  shall  include  “the  power  to  exercise  control,”  was  not 
intended  to  add  to  the  meaning  of  the  term  “control”  in 
those  other  paragraphs  of  Section  5  but  merely  to  clarify 
such  meaning  in  accordance  with  the  interpretation  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  Roches¬ 
ter  Telephone  Corp.  v.  United  States,  307  U.S.  125  (decided 
April  17,  1939).  And  in  Nicholson  Universal  SJS.  Co. 
Ownership,  248  I.C.C.  43,  63-65,  the  Interstate  Commerce 
Commission  declared  that  Section  1(3)  (b)  “did  not  change, 
but  merely  clarified  existing  law.”  12  Further,  the  statutes 
involved  in  the  Rochester  Telephone  Corporation  and  the 
Public  Service  Corporation  of  New  Jersey  cases,  supra,  did 
not  define  “control”  to  include  the  “power  to  control”  and 
yet  the  Federal  Communications  Commission,  the  Securities 
and  Exchange  Commission  and  the  courts  have  so  con¬ 
strued  the  term.  Clearly,  the  words  “controlled”  and 
“under  common  control”  contained  in  Section  1(a)  of 
the  Railroad  Unemployment  Insurance  Act  must  be  given 
an  interpretation  which  is  in  keeping  with  the  intention 
of  Congress  as  expressed  in  the  Act  and  its  legislative  his¬ 
tory,  and  we  have  seen  that  the  Congressional  intent  was 
that  these  words  be  construed  broadly  and  “control”  as- 

9  House  Report  2832,  76th  Cong.,  3rd  Sess.,  p.  63. 

11  24  Stat.  384,  as  amended  by  54  Stat.  899,  49  U.S.C.,  §  1(3)  (b). 

12  The  section  of  the  Interstate  Commerce  Act  there  involved 
was  Section  5(14)  (The  Panama  Canal  Act),  which  prior  to  the 
enactment  of  Section  1(3)  (b)  in  the  Transportation  Act  of  1940 
was  Section  5(19)  and  did  not  provide  that  “control”  as  there 
used  included  the  “power  to  control.”  See  Interstate  Commerce 
Act,  Annotated,  1934  Supplement,  Yol.  6,  p.  5186;  49  U.S.C.A., 
§  5,  historical  note  re  paragraph  (14). 
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certained,  not  in  accordance  with  “artificial  tests,”  but 
from  *  ‘  the  special  circumstances  of  each  case.  ’  ’ 13 

2.  The  facts  of  record  establish  beyond  question  that 
Universal  has  been  controlled  by,  and  under  common  con¬ 
trol  with,  Central  since  April  1, 1932. 

The  evidence  shows  conclusively  that  by  1927  Universal, 
a  wholly-owned  subsidiary  of  Freight  Company  (Jt.  App. 
18-19,  21,  22,  23),  had  concentrated  by  far  the  majority 
of  its  operations  on  the  Central  lines  facilities  (Jt.  App. 
52),  and  that  in  1929,  Central,  fearing  a  diversion  of  Uni¬ 
versal  tonnage  to  The  Pennsylvania  Railroad  Company, 
became  anxious  to  control  the  freight  forwarding  business 
of  Universal  and  therefore  began  using  its  funds  to  acquire 
control  of  Freight  Company  (Jt.  App.  161-167,  236-240, 
298-299).  It  was  only  the  knowledge  that  it  might  thus 
also  control  a  competitive  water  carrier  in  violation  of 
the  Panama  Canal  Act  that  prompted  Central  to  take  the 
Freight  Company  stock  in  the  name  of  L.C.L.  Corpora¬ 
tion14  and  have  it  transferred  later  to  Linden  (Jt.  App. 
161-167,  241-244,  299).  Linden  has  been  a  mere  dummy 
corporation  created  at  Central’s  request  and  its  stock, 
issued  in  the  names  of  four  employees  of  the  Guaranty 
Trust  Company,  was  paid  for  by  Central  which  also  pro¬ 
vided  its  surplus  ( Jt.  App.  70-71,  72-73,  77-78,  81-84,  87-88, 
186-188).  Neither  the  Guaranty  Trust  Company  nor  its 

13  Cf.  Rochester  Telephone  Corp.  v.  United  States,  307  U.S. 
125,  145. 

14  See  in  this  connection  2  Restatement  of  the  Law  of  Trusts, 
Secs.  440,  441,  to  the  effect  that  where  a  transfer  of  property  is 
made  to  one  person  and  the  purchase  price  is  paid  by  another,  a 
resulting  trust  arises  in  favor  of  the  person  by  whom  the  pur¬ 
chase  price  is  paid,  except  that  if  the  purchase  price  is  advanced 
as  a  loan  to  the  transferee,  no  resulting  trust  arises;  this  transac¬ 
tion  created  no  true  indebtedness  (Jt.  App.  72,  76,  161-164). 
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employee-stockholders  of  Linden  profess  to  have  any  pro¬ 
prietary  interest  whatever  in  snch  stock  (Jt.  App.  81-83, 
93-94).  Central  has  therefore  been  the  beneficial  owner 
of  the  Linden  stock  under  a  resulting  trust  in  its  favor15 
(Jt.  App.  236-240).  Thus,  being  the  beneficial  and  real 
owner  of  Linden,  Central,  by  reason  of  this  fact  alone,  has 
also  been  the  indirect  owner  of  the  Freight  Company  stock 
held  in  Linden’s  name. 

During  the  period  from  April  1,  1932  to  early  1937  the 
Freight  Company  stock  owned  by  Central  and  held  in  the 
name  of  Linden  amounted  to  54.6  per  cent  of  the  total 
stock  outstanding  (Jt.  App.  21-22,  45,  88,  165-166,  244). 
By  virtue  of  such  stock  ownership,  Central  had  the  right 
or  power  to  direct  the  policies  and  business  of  Universal 
in  a  “legal”  sense.  It  also  had  such  right  in  a  “de  facto ” 
sense  at  all  times  thereafter  by  virtue  of  its  ownership  of 
no  less  than  49.56  per  cent  of  the  total  stock  outstanding 
(Jt.  App.  45,  88,  89).  For,  distributed  as  Freight  Com¬ 
pany’s  remaining  stock  has  been  among  many  stockholders, 
none  of  whom  has  owned  more  than  about  one  per  cent 
of  the  total  (Jt.  App.  48-49),  united  ownership  of  49.56 
per  cent  has  been  ample  to  control  the  operations  of  Freight 
Company  and  therefore  Universal.16  Indisputable  proof  of 

15  2  Restatement  of  the  Law  of  Trusts,  Secs.  440,  441;  Perry 
on  Trusts  (6th  Ed.)  Sec.  130;  Holiday  v.  Holiday ,  56  App.  D.C. 
179,  11  F.  (2d)  565;  McClung  v.  Colwell,  107  Term.  592,  64  S.W. 
890;  GoweU  v.  TwitcheU,  28  N.E.  (2d)  531  (Mass.) ;  Kirk  White 
&  Co.  v.  Bieg-Hoffine  Co.,  44  P.  (2d)  439  (Cal.) ;  Le  Fevre  v. 
Reliable  Paint  Supply  Co.,  273  N.Y.S.  903;  In  Re  Duncan  & 
GoodeU  Co.,  15  F.  Supp.  550,  552  (D.C.  Mass.). 

United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.S.  61,  95, 
96  (46%)  ;  Rochester  Telephone  Corp.  v.  United  States,  307  U.S. 
125  (33-1/3%)  ;  Rochester  Telephone  Corp.  v.  United  States,  23 
F.  Supp.  634,  636 ;  Public  Service  Corp.  v.  Securities  &  Exchange 
Com’n,  129  F.  (2d)  899,  901,  902  (C.C.A.  3rd)  (42.3%),  cert, 
denied  317  U.S.  691. 
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this  is  the  fact  that  it  has  represented  the  majority  of  votes 
cast  at  each  annual  meeting  of  Freight  Company  stock¬ 
holders  since  1936  (Jt.  App.  44-45).  At  the  1937  annual 
meeting  it  accounted  for  75  per  cent  of  the  total  stock  voted 
and  at  the  1942  annual  meeting  it  represented  about  63 
per  cent  of  the  stock  voted  (Jt.  App.  44,  185  (Ex.  12,  229 
I.C.C.  201,  204,  290)  ). 

Moreover,  the  record  is  replete  with  evidence  showing 
that  at  least  until  the  Interstate  Commerce  Commission’s 
decision  in  Freight  Forwarding  Investigation ,  229  I.C.C. 
201  (October  28,  1938),  Central  actively  participated  in 
and  directed  the  affairs  of  Universal  and  Universal  was 
operated  as  an  integral  part  of  the  Central  System.17  Mr. 
Melius,  who  had  been  assistant  general  manager  of  Cen¬ 
tral  and  employed  by  it  for  25  or  30  years,  became  presi¬ 
dent  of  Freight  Company  and  Universal 18  ( Jt.  App.  23, 

17  That  past  relationships  between  Universal  and  Central  may 
of  course  be  considered  in  determining  the  existence  of  control, 
see:  North  American  Company  v.  Securities  &  Exchange  Com’n, 
327  U.S.  686,  692,  693;  American  Gas  &  Electric  Co.  v.  Securities 
&  Exchange  Com’n ,  77  App.  D.C.  174,  134  F.  (2d)  633,  643,  cert, 
denied,  319  U.S.  763;  Detroit  Edison  Co.  v.  Securities  &  Exchange 
Com’n,  119  F.  (2d)  730,  739  (C.C.A.  6th) ;  Hartford  Gas  Co.  v. 
Securities  &  Exchange  Com’n,  129  F.  (2)  794,  798  (C.C.A.  2d) ; 
Public  Service  Corp.  v.  Securities  &  Exchange  Com’n,  129  F. 
(2d)  899,  903  (C.C.A.  3d) ;  United  States  v.  Elgin,  J.  &  E.  Ry.,  298 
U.S.  492,  507  (dissenting  opinion  of  Justice  Stone) ;  H.  M.  Byllesby 
&  Co.,  S.  E.  C.  Holding  Company  Act  Release  No.  1882  (January 
15,  1910),  p.  13;  Chicago  M.  &  St.  P.  Ry.  v.  Minn.  Civic  Ass’n, 
247  U.S.  490,  496 ;  cf.  Rochester  Telephone  Corp.  v.  United  States, 
307  U.S.  125,  144-145. 

18  Compare  Hartford  Gas  Co.  v.  Securities  &  Exchange  Com’n, 
129  F.  (2d)  794,  797  (C.C.A.  2d),  where  the  court  stated  in  a 
similar  situation:  “Though  he  was  selected  for  the  .  .  .  position 
by  the  petitioner’s  directors  only  after  a  canvass  of  available  and 
competent  men  ...»  there  was  ample  reason  to  believe  that  his 
personal  contacts  with  that  company  [United  Gas  Improvement 
Company]  were  as  close  as  though  he  had  been  selected  without 
any  competition.” 
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31-33).  As  operating  head  of  the  latter  companies,  he  fre¬ 
quently  consulted  with,  and  was  consulted  by,  Central 
officials  with  respect  to  the  actual  every  day  operations 
of  Universal.  He  rendered  periodic  reports  to  the  presi¬ 
dent  of  Central,  prepared  special  reports  when  requested 
or  when  matters  affecting  Universal  were  involved,  advised 
Central  officials  as  to  the  distribution  of  Universal  traffic 
shipped  over  railroads  other  than  Central,  and  reported 
to  the  president  of  Central  the  amount  of  traffic  which 
Universal  shipped  over  particular  railroads  19  ( Jt.  App. 
190,  191-197,  213-217).  This  goes  considerably  beyond  the 
ordinary  exchange  of  information  between  companies  con¬ 
cerning  their  business  dealings  with  each  other.  Mr.  Melius 
remained  so  much  a  part  of  the  Central  official  family  that 
in  1936  he  was  made  a  director  of  Merchants  Despatch, 
the  Troy  Union  Railroad  Company  and  the  Lake  Erie  & 
Eastern  Railroad  Company,  all  Central  controlled  sub¬ 
sidiaries  (Jt.  App.  190).  Central  also  was  represented  on 
the  boards  of  directors  of  Freight  Company  and  Universal 
though  its  general  solicitor,  Mr.  Healy  (Jt.  App.  30-32, 
45).  The  Universal  management,  recognizing  that  Uni¬ 
versal  was  part  of  the  Central  System  family,  solicited 
both  freight  and  passenger  business  for  Central  and  the 
president  of  Universal  kept  the  traffic  officials  of  Central 
informed  periodically  as  to  the  business  secured  by  Uni¬ 
versal  »for  Central;  conversely,  the  Central  System  man¬ 
agement,  recognizing  Universal  as  one  of  the  family,  specifi¬ 
cally  instructed  its  traffic  officials  to  cooperate  closely  with 
Universal  and  to  assist  it  in  every  way  possible  (Jt.  App. 
198-212).  Central  made  use  of  routing  of  Universal  traffic 
to  obtain  unrouted  traffic  from  its  western  connections 
(Jt.  App.  213-217).  In  the  event  of  disputes  between  other 

19  Cf.  Pacific  Gas  &  Elec.  Co.  v.  Securities  &  Exchange  Com’n, 
127  F.  (2d)  378,  383-384  (C.C.A.  9th)  affirmed,  324  U.S.  826. 
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railroads  and  Universal  appeal  for  settlement  was  fre¬ 
quently  taken  to  executives  of  Central  and  Central  acted 
upon  such  complaints,  calling  upon  the  president  of  Uni¬ 
versal  for  a  report,  information  and  assistance  (Jt.  App. 
217-218,  220-233).  Finally,  Universal  management  routed 
far  more  traffic  over  Central  than  any  other  ljme  (Jt.  App. 
257-264).  Obviously,  the  relationship  between  Universal 
and  Central  was  more  than  the  normal  relationship  between 
a  company  and  its  stockholder  or  between  a  railroad  and 
its  customer.20 

20  Only  in  this  paragraph  of  appellee  Board ’s  brief  are  state¬ 
ments  made  which  are  directly  supported  solely  by  the  evidence 
claimed  by  appellant  to  be  incompetent  as  hearsay  (Appellant’s 
Brief,  pp.  11-12,  33-34).  Roughly,  save  for  a  few  exhibits  not 
excepted  to,  this  is  the  evidence  appearing  between  pages  186 
and  244  of  the  Joint  Appendix.  In  all  other  parts  of  this  brief, 
although  the  questioned  material  may  be  cited,  the  statements 
made  are  supported  by  direct  testimony  or  other  evidence  unques¬ 
tioned  as  to  competency,  and  obviously  all  the  material  in  the 
brief  corroborates  the  statements  of  this  paragraph.  The  case  of 
Consolidated  Edison  Co.  v.  National  Labor  Relations  Board,  305 
U.S.  197,  229-230  (Appellant’s  Brief,  p.  33),  in  no  way  militates 
against  proper  use  of  hearsay  evidence  in  administrative  proceed¬ 
ings  or  makes  applicable  the  strict  rules  of  evidence  associated 
with  judicial  proceedings.  Following  the  statement  quoted  by 
appellant,  the  Court  added:  “Mere  uncorroborated  hearsay  or 
rumor  does  not  constitute  substantial  evidence.”  (Emphasis  sup¬ 
plied.)  Subsequently,  too,  the  courts  have  recognized  the  right 
of  administrative  agencies  to  rely  upon  hearsay  evidence  of  the 
type  under  consideration;  the  test  has  been  whether  such  hearsay 
testimony  “is  the  kind  ‘on  which  reasonable  men  are  accustomed 
to  rely  in  serious  affairs’  .  .  .  for  ‘it  is  only  convincing,  not 
lawyers  ’  evidence  which  is  required.  ’  ’  ’  See  National  Labor  Rela¬ 
tions  Board  v.  Remington  Rand,  Inc.,  130  F.  (2d)  919,  930 
(C.C.A.  2d),  quoting  statements  of  this  Court  in  International 
Ass’n,  etc.  v.  National  Labor  Relations  Board,  71  App.  D.C. 
175,  10  F.  (2d)  29,  35.  Cf.,  also,  Ellers  v.  Railroad  Retirement 
Board,  132  F.  (2d)  636,  639  (C.C.A.  2d).  These  decisions  are 
not  affected  by  the  Administrative  Procedure  Act  of  1946  (60 
St&t.  241,  U.S.C.,  Title  5,  Sec.  1006)  which,  in  terms,  merely 
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On  the  basis  of  substantially  the  same  facts  stated  in 
the  preceding  two  paragraphs,  the  Interstate  Commerce 
Commission  on  October  11,  1938  found  not  only  that  Cen¬ 
tral  controlled  Universal  but  also  that  Central  so  domi¬ 
nated  Universal  as  to  constitute  Universal  the  mere  “alter 

made  the  previously  existing  “substantial  evidence”  rule  applica¬ 
ble  to  administrative  hearings  generally,  and  which,  in  any  event, 
not  only  was  passed  after  the  Board’s  decision  in  the  present  case 
but  also  excluded  the  Railroad  Retirement  Board  from  all  its 
requirements  except  those  relating  to  publication  of  materials.  See 
Section  2(a)(1)  of  the  Administrative  Procedure  Act;  House 
Report  No.  1980,  79th  Cong.,  2d  Sess.,  p.  19 ;  Memorandum  to  the 
Heads  of  Departments  and  Agencies,  Office  of  the  Attorney  Gen¬ 
eral,  August  16,  1946,  Sec.  4,  p.  16. 

The  evidence  in  question,  besides  being  “convincing,”  for  the 
most  part  actually  meets  the  strict  rules  of  evidence  applicable 
to  judicial  trials.  It  has  been  stipulated  generally  that  the  copies 
of  letters,  memoranda,  and  documents  admitted  in  evidence  by 
the  Examiner  are  true  copies  of  originals  which  were  signed  by 
the  individuals  whose  names  appear  as  signatures  and  on  the  dates 
indicated,  and  that  the  originals  were  duly  transmitted  to  the  per¬ 
sons  to  whom  addressed  (Jt.  App.  461).  Thus,  all  the  documents 
signed  by  Mr.  Melius  (who  died  before  the  hearing),  referred  to  in 
the  body  of  the  brief,  are  clearly  competent,  entirely  apart  from 
their  significance  as  operative  acts,  since  they  constitute  admissions 
by  the  President  of  both  Universal  and  Freight  Company  ( Jt.  App. 
33).  Wigmore  on  Evidence  (3rd  Ed.),  Sec  1048,  ff.  Statements  of 
Central  officials  concerning  its  business  relationships  with  Uni¬ 
versal  and  its  domination  of  that  company,  appearing  in  this 
paragraph  and  elsewhere  in  the  brief,  are  competent  evidence  of 
their  intentions,  which  were  highly  relevant  to  the  control  issue 
( Mutual  Life  Insurance  Co.  v.  HUlmon,  145  U.S.  285)  and  as 
parts  of  the  transactions  ( res  gestae)  which  demonstrate  active 
Central  exercise  of  control  ( Law  v.  Cross,  1  Black  533  (66  U.S. 
592)  ) ;  Beaver  v.  Taylor,  68  U.S.  637 ;  United  States  v.  O'Brien, 
51  F.  (2d)  37  (C.C.A.  4th) ;  Jennings  v.  United  States,  73  F.  (2d) 
470  (C.C.A.  5th) ;  Title  Guaranty  &  Surety  Co.  v.  State  of  Mis¬ 
souri,  105  F.  (2d)  496  (C.C.A.  8th) ;  and  in  the  many  instances 
in  which  these  statements  of  Central  officials  in  themselves  amount 
to  an  exercise  of  control,  they  are  competent  not  as  exceptions 
to  the  hearsay  rule  but  as  explanatory  verbal  acts  (Wigmore  on 
Evidence  (3rd  Ed.)  Secs.  1745, 1770,  ff.). 
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ego”  of  Central  or  ‘‘a  mere  agency  or  instrnmentality  of 
the  New  York  Central  for  the  consolidation  of  less-than- 
carload  shipments  into  carloads.”  Freight  Forwarding  In¬ 
vestigation,  229  I.C.C.  201,  295-296. 

Central’s  control  over  Freight  Company  and  Universal 
was  not  affected  to  any  extent  by  the  trust  indenture  and 
agreement  of  June  15,  1939  21  (Jt.  App.  171-185).  No  sig¬ 
nificance  can  be  attached  to  the  right  given  therein  to  the 
trustee  to  vote  the  Freight  Company  stock  free  of  any  con¬ 
trol  or  suggestion  from  Central  or  Linden  and  any  affiliated 
company,  or  from  any  of  their  officers  or  directors.  For 
Central,  the  owner  of  all  the  stock  of  Linden,  has  been  both 
the  creator  and  sole  beneficiary  of  the  trust  and  has  there¬ 
fore  had  the  right  to  terminate  the  trust  at  any  time  it  so 
desired,  with  or  without  the  trustee’s  consent.  It  is  well 
settled  that  in  such  a  case  the  trust  will  not  be  preserved 
by  the  courts  merely  for  the  benefit  of  the  trustee.22  To  say 

21  Compare  Rochester  Telephone  Corp.  v.  United  States  307  U.S. 
125;  H.  M.  ByUesby  &  Co.,  supra ;  United  States  Freight  Co. — 
Investigation  of  Control — Interstate  Kotor  Freight,  45  M.C.C.  352. 

22  2  Restatement  of  the  Law  of  Trusts,  p.  1033,  Sec.  339’ ;  Scott, 
The  Law  of  Trusts,  1941-1945,  59  Harvard  Law  Review  157,  203; 
Fowler  v.  Lanpher,  75  P.  (2d)  132,  136,  137  (Wash.) ;  Long  v. 
Tradesmen’s  Nat.  Bank  &  Trust  Co.,  165  Atl.  56  (Pa.)  ;  O’Brien  v. 
Holden,  160  Atl.  192,  195-196,  104  Vt.  338;  Holbert  v.  Jackson, 
235  N.Y.S.  642;  Berlehbach  v.  Chemical  Bank  &  Trust  Co.,  256 
N.Y.S.  563 ;  Aranyi  v.  Bankers  Trust  Co.,  194  N.Y.S.  614 ;  Schwartz 
v.  Fulton  Trust  Co.,  198  N.Y.S.  275 ;  Botzum  v.  Havana  Nat.  Bank, 
12  N.E.  (2d)  203,  204  (Ill.) ;  Helvering  v.  Helmholz,  296  U.S.  93, 
97 ;  H.  M.  ByUesby  &  Co.,  S.E.C.  Holding  Company  Act  Release 
No.  1882  (January  15,  1940).  In  the  last-cited  case,  the  Securities 
and  Exchange  Commission  stated  (p.  14) : 

“We  are  doubtful  that  a  voting  trust  (except  possibly  a  voting 
trust  established  solely  for  the  purpose  of  liquidation)  can  ever 
operate  effectively  to  insulate  the  control  which  ownership  of  a 
block  of  stock  carries.  But  apart  from  that  fact,  it  is  dear 
that  a  voting  trust  in  which  the  voting  trustees  are  not  completely 
independent  of  the  depositors  does  not  operate  to  insulate  control. 
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that  under  such  circumstances  Central  has  relinquished 
its  power  to  control  Freight  Company  and  Universal,  is, 
as  the  court  below  noted  (Jt.  App.  455),  to  permit  mere 
form  to  obscure  substance.23  It  may  be  observed  in  this 
connection  that  as  a  result  of  the  enactment  on  May  16, 
1942  of  section  411(g)  of  Part  IV  of  the  Interstate  Com¬ 
merce  Act  (Freight  Forwarder  Act),  56  Stat.  293,  U.S.C.,  ■ 
Title  49,  §  1011(g),  the  objections  of  the  Interstate  Com¬ 
merce  Commission  to  the  holding  of  the  Freight  Company 
stock  by  Central  have  been  obviated  and  consequently 
Central  has  had  the  power  since  that  date  to  terminate 
the  trust  even  under  the  provisions  of  the  trust  indenture, 
which  expressly  authorizes  its  termination  in  such  event 24 
(Jt.  App.  178-179,  181). 

Furthermore,  Mr.  Meyer,  the  trustee,  has  had  no  interest 
adverse  to  that  of  Central,  which  appointed  him  and  can 


Serious  question  exists  as  to  whether  the  voting  trust  agreement 
in  this  case  permits  the  voting  trustees  to  act  independently  of 
the  wishes  of  Byllesby  .  .  .  Byllesby  is  .  .  .  the  sole  beneficiary 
of  the  trust,  and  the  trustees  are  bound  to  act  for  Byllesby ’s 
benefit.  ’  ’ 

23  Even  the  provision  of  the  trust  agreement  giving  the  trustee 
the  right  to  sell  the  Freight  Company  stock  is  obviously  illusory, 
since  no  sale  can  be  made  below  $50  per  share  without  Central’s 
approval  and  the  market  price  of  the  stock  at  no  time  since  the 
trust  indenture  and  prior  to  the  hearing  exceeded  $14  per  share. 
We  may  note,  on  general  information,  that  in  1946  the  stock 
reached  a  price  of  $29.50.  In  any  event,  the  trust  could  be  ter¬ 
minated  before  occurrence  of  any  real  danger  of  sale. 

24  Clearly  the  objections  of  the  Interstate  Commerce  Commission 
contemplated  by  the  trust  indenture  related  solely  to  Central’s 
control  over  Universal  and  could  not  possibly  have  related  to  its 
control  over  any  motor  carrier  subsidiary  of  Freight  Company, 
since  Section  5  of  the  Interstate  Commerce  Act  (24  Stat.  384, 
as  amended,  U.S.C.,  Title  49,  §  5  wa)s  not  amended  to  limit 
railroad  company  acquisition  of  motor  carriers  until  more  than 
a  year  after  the  execution  of  the  trust  indenture.  See  Act  of 
September  18,  1940,  c.  722,  Title  1,  section  7,  54  Stat.  905. 
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terxpinate  his  status,  which  is  paying  his  compensation, 
ami  for  whose  benefit  he  is  necessarily  acting  (Jt.  App. 
61-63,  65-66).  His  appointment  did  not  result  in  an  arms- 
length  management  of  Freight  Company  and  Universal.25 
He  has  voted  the  Freight  Company  stock  in  precisely  the 
same  manner  as  it  had  been  voted  by  Central  prior  to 
the  trust  indenture  (Jt.  App.  41-43,  89-90).  And  he  has 
left  the  selection  of  officers  and  directors  of  Freight  Com¬ 
pany  and  Universal,  as  well  as  the  supervision  and  manage¬ 
ment  of  their  affairs,  in  the  hands  of  the  same  individuals 
who  performed  these  functions  at  a  time  when  Central 
actively  participated  in  and  directed  the  affairs  of  Freight 
Company  and  Universal  (Jt.  App.  36-38,  41,  42-43,  46,  61). 
As  stated  by  the  Board  in  its  decision  (Jt.  App.  411),  it 
may  be  reasonably  presumed  that  these  individuals  have 
continued,  and  will  continue,  to  act  in  furtherance  of  Cen¬ 
tral’s  interests.26  Testimony  that  they  acted  solely  in  the 
interests  of  Freight  Company  and  Universal,  even  if 
credible  to  the  extent  it  implied  a  light-hearted  disregard 
of  the  controlling  interest,  was  not,  in  the  Board’s  opinion, 
inconsistent  with  this  conclusion,  for  the  machinery  favor¬ 
ing  Central  had  long  been  in  operation,  And  only  continu¬ 
ance  of  procedures  admittedly  not  unprofitable  to  Universal 
was  required  (Jt.  App.  411). 27  Similarly,  testimony  that 
in  some  instances  traffic  had  been  or  would  be  diverted  from 
Central  is  subject  to  the  fact  that  there  would  certainly  be 
instances  in  which  routing  traffic  by  Central  could  result 

25  See  United  States  Freight  Company — Investigation  of  Con¬ 
trol — Interstate  Motor  Freight ,  45  M.C.C.  352. 

26  Compare  American  Gas  &  Electric  Co.  v.  Securities  &  Exchange 
Com’n,  134  F.  (2d)  633,  642-643;  see  H.  M.  Byllesby  &  Co.,  supra, 
p.  14  to  the  effect  that  the  “power  to  control”  is  to  be  determined 
by  reference  to  realities  and  not  by  reference  to  legal  abstractions. 

27  Cf.  Greyhqund  Qorp. — Investigation  of  Control — Southern 
Ltd,,  45  M.C.Q.  59,  71,  72. 
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in  only  a  modest  direct  return  for  Central  at  a  dispropor¬ 
tionate  cost  sacrifice  by  its  subsidiary.  Considering  a  some¬ 
what  similar  question  of  control,  in  North  American  Com¬ 
pany  v.  Securities  &  Exchange  Comyn,  327  U.S.  686,  692, 
693,  a  case  decided  after  the  Board  had  made  its  findings 
with  respect  to  Universal,  the  Supreme  Court  stated: 

“North  American  claims  that  its  sole  and  continu¬ 
ous  business  has  been  that  of  acquiring  and  holding 
for  investment  purposes  stocks  and  other  securities 
of  the  subsidiaries,  its  relationship  being  essentially 
that  of  ‘a  large  investor  seeking  to  promote  the  sound 
development  of  his  investment.’  Active  intervention 
on  North  American’s  part  in  the  activities  of  these 
companies,  it  is  true,  has  been  of  a  limited  character. 
Operations  and  operational  policies,  the  Commission 
found,  have  been  left  entirely  to  the  local  managements. 
Nor  has  North  American  sold  these  subsidiaries  any 
1  supplies  or  engineering  service.  This  lack  of  active 
intervention,  however,  is  indecisive.  It  appears  to 
have  resulted  in  large  part  from  North  American’s 
'  satisfaction  with  the  local  managements  of  the  sub¬ 
sidiaries  and  from  the  fact  that  the  local  managements 
have  often  included  men  selected  by  or  historically  re¬ 
lated  to  North  American.  See  Detroit  Edison  Co.  v. 
Securities  &  Exchange  Commission ,  119  F.  (2d)  730, 
734-735;  Pacific  Gas  &  Electric  Co.  v.  Securities  & 
Exchange  Commission,  127  F.  (2d)  378,  383-384.  The 
Commission  was  thus  warranted  in  considering  the 
harmonization  of  local  policies  with  those  of  North 
American  as  a  fact,  the  absence  of  conflicts  making 
affirmative  action  by  North  American  unnecessary.  But 
it  does  not  follow  that  North  American’s  domination 
of  its  system  was  any  less  real  or  effective.  Historical 
ties  and  associations,  combined  with  strategic  holdings 
of  stock,  can  on  occasion  serve  as  a  potent  substitute 
for  the  more  obvious  modes  of  control.  See  Southern 
Pacific  Co.  v.  Bogert,  250  U.S.  483,  491-492;  Natural 
Gas  Co.  v.  Slattery,  302  U.S.  300,  307-308.  Domina¬ 
tion  may  spring  as  readily  from  subtle  or  unexercised 
power  as  from  arbitrary  imposition  of  command.  To 
conclude  otherwise  is  to  ignore  the  realities  of  inter¬ 
corporate  relationships.  Rochester  Telephone  Corp.  v. 
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United  States ,  307  U.S.  125,  145-146.  In  the  light  of 
the  extensiveness  of  North  American’s  holdings  of  the 
securities  of  its  subsidiaries  and  the  penetration  of 
local  managements  with  men  of  North  American  back¬ 
ground,  the  Commission  was  justified  in  treating  North 
American  as  possessing  domination  over  its  subsidi¬ 
aries  or  the  power  to  dominate  them  when  and  if  neces¬ 
sary.” 

The  effect  of  the  trust  indenture  upon  Central’s  control 
over  Freight  Company  and  therefore  Universal  has  been 
passed  upon  by  the  Interstate  Commerce  Commission  and 
the  Bureau  of  Internal  Revenue,  and  these  agencies  have 
likewise  held  that  control  continued  to  remain  in  Central. 
Nicholson  Universal  S.S.  Co.  Ownership,  248  I.C.C.  43,  63- 
65  (Panama  Canal  Act)  ;28  letter  dated  February  19,  1942 

28  It  is  noteworthy  that  this  determination  was  made  by  the 
Interstate  Commerce  Commission  in  the  Nicholson  case,  notwith¬ 
standing  its  attention  was  there  directed  by  Central  to  the  case  of 
Hancock  Truck  Lines,  Inc.,  35  M.C.C.  7  and  to  the  fact  that  in 
executing  the  trust  indenture,  Central  was  following  the  method 
approved  by  the  Commission  in  Interstate  Commerce  Commission 
v.  Baltimore  &  Ohio  R.  Co.,  156  I.C.C.  607,  and  Interstate  Com - 
merce  Commission  v.  Baltimore  and  Ohio  R.  Co.,  183  I.C.C.  165 
(cited,  Appellant’s  Brief,  p.  29),  for  effecting  compliance  with  the 
Clayton  Anti-Trust  Act.  (Central’s  brief  in  the  Nicholson  case, 
pp.  19-20.)  Clearly  the  Commission’s  approval  in  these  cases  has 
no  bearing  on  the  issue  of  power  to  control.  Furthermore,  the 
trust  agreements  in  the  last  two  cases  cited  were  approved  “upon 
the  condition  that  there  be  full  compliance  with  all  the  terms  and 
conditions  by  the  parties  thereto.”  In  other  words,  the  mere 
execution  of  the  agreement  did  not  constitute  compliance.  For 
similar  reasons,  the  Commodities  Clause  case  of  United  States  v. 
Reading  Co.,  273  Fed.  848,  853  (Appellant’s  Brief,  p.  30),  con¬ 
sidered  supra,  would  likewise  not  be  apposite. 

On  further  hearing  in  the  Nicholson  case,  it  developed  that 
transactions  occurring  subsequent  to  the  Commission’s  decision, 
caused  a  break  in  “the  chain  of  interest  between  United  States 
Freight  and  its  subsidiaries,  on  the  one  hand,  and  the  Overlakes- 
Nicholson  Companies,  on  the  other,”  and  solely  for  that  reason 
the  Commission  on  May  10,  1943  made  a  new  finding  of  no  con- 
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from  Norman  D.  Cann,  Acting  Commissioner  of  Internal 
Revenue,  to  McHale,  Arthur  &  Meyers  (holding  Univer¬ 
sal  to  be  an  employer  under  the  carrier-controlled  com¬ 
pany  provision  of  the  Carriers  Taxing  Act  of  1937  (Jt. 
App.  149-161,  at  155-158).  Finally,  the  lower  court  has 
also  indicated  that,  entirely  apart  from  the  limited  scope 
of  review,  it  is  in  agreement  with  the  Board’s  determina¬ 
tion  of  this  issue  ( Jt.  App.  455). 

B.  The  Board’s  finding  that  Universal  is,  and  has  been 
at  least  since  April  1,  1932,  engaged  in  the  performance 
of  services  and  the  operation  of  facilities  in  connection  with 
the  transportation  of  property  by  railroad  and  the  receipt, 
delivery,  transfer  in  transit,  storage,  and  handling  of  prop¬ 
erty  transported  by  railroad,  is  correct. 

1.  The  Board’s  interpretation  of  the  phrases,  service 
“in  connection  with  the  transportation”  of  property  and 
service  “in  connection  with”  the  receipt,  delivery,  etc.,  of 
“property  transported  by  railroad ”,  to  include  at  least 
those  services  for  the  shipping  public  which  form  a  part  of 
transportation,  as  defined  in  Section  1(3)  of  the  Interstate 
Commerce  Act,  is  valid. 

This  interpretation  has  been  sustained  by  the  Supreme 
Court  of  the  United  States  in  Railroad  Retirement  Board 
v.  Buquesne  Warehouse  Company,  326  U.S.  446.28a  In  that 
case  the  Court  stated  (pp.  453-454) : 

trol  or  interest  by  Central  in  the  Nicholson  Universal  Steamship 
Company  under  Sections  5(14)  and  1(3)  of  the  Interstate  Com¬ 
merce  Act.  Nicholson  Universal  S.S.  Co.  Ownership,  255  I.C.C.  602. 

28a  The  contention  (Appellant’s  Brief,  pp.  35-44)  that  the 
Board’s  decision  on  the  service  issue  was  as  extensive  as  its  regu¬ 
lations  (which  quoted  in  the  Board’s  decision  (Jt.  App.  414,  p.  66) 
and  paraphrased  in  Appellant’s  Brief,  pp.  35  and  43)  would 
permit  is  answered  in  that  decision  by  a  showing  (later  sum¬ 
marized  herein)  that  the  Universal  services  would  constitute  rail- 
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“ .  .  .At  the  very  least  the  phrases  in  question  em¬ 
brace  activities  which  form  a  part  of  transportation 
service  within  the  meaning  of  the  Interstate  Commerce 
Act  .  . 

“ .  .  .  The  duty  of  unloading  carload  freight  ordinarily 
rests  with  the  shipper  or  consignee.  Pennsylvania  R. 
.  Co.  v.  Kittanning  Co.,  253  U.S.  319,  323.  But  it  is  a 
transportation  service  within  the  meaning  of  the  In¬ 
terstate  Commerce  Act.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
United  States,  295  U.S.  193,  200;  Barringer  &  Co.  v. 
United  States ,  319  U.S.  1,  6.  Its  cost  may  be  included 
in  the  line-haul  tariffs  or  separately  fixed  or  allowed 
as  an  additional  charge.  Adams  v.  Mills,  286  U.S.  397, 
410-415;  Loading  and  Unloading  Carload  Freight,  101 
I.C.C.  394;  Berg  Industrial  Alcohol  Co.  v.  Reading  Co., 


road  transportation  when  performed  by  a  rail  carrier  (Jt  App. 
416-419).  The  Supreme  Court’s  decision  in  the  Duquesne  case  is 
conclusive  that  the  statutory  terms  include  such  services  “at 
the  very  least.”  In  any  event,  the  full  scope  of  the  regulations 
with  respect  to  services  in  connection  with  railroad  transportation 
has  been  amply  supported  by  the  Courts.  Railroad  Retirement 
Board  v.  Duquesne  Warehouse  Co.,  80  App.  D.C.  119,  149  F.  (2d) 
507 ;  Despatch  Shops  v.  Railroad  Retirement  Board,  80  App.  D.C. 
374,  153  F.  (2d)  644;  Despatch  Shops  v.  Railroad  Retirement 
Board ,  154  F.  (2d)  417  C.C.A.  2d) ;  Utah  Copper  Co.  v.  Railroad 
Retirement  Board,  129  F.  (2d)  358  (C.C.A.  10th),  cert,  denied, 
317  U.S.  687.  It  is  late  for  argument  that  the  Board  has  attempted 
by  its  regulations  to  give  the  same  meaning  to  the  statutory  pro¬ 
vision  relating  to  railroad  controlled  companies’  services  as  applies 
to  the  provision  concerning  railroad  associations,  traffic  associa¬ 
tions,  etc.  “engaged  in  the  performance  of  services  in  connection 
with  or  incidental  to  railroad  transportation”  (Appellant’s  Brief, 
pp.  43-44),  especially  since  the  express  inclusion  of  such  associa¬ 
tions  in  the  statutory  language  was  merely  a  clarifying  measure, 
and  these  associations  apparently  would  have  been  covered  without 
it.  House  Report  No.  1071,  75th  Cong.,  1st  Sess.,  p.  3;  Senate 
Report  No.  818,  75th  Cong.,  2d  Sess.,  p.  2;  Senate  Report  No. 
697,  75th  Cong.,  1st  Sess.,  pp.  6-7 — all  discussing  the  associations 
provision  which  was  later  incorporated  into  the  Railroad  Unem¬ 
ployment  Insurance  Act. 
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142  I.C.C.  161, 163-164;  Livestock  Loaded  and  Unloaded 
at  Chicago,  213  I.C.C.  330,  336-337.  See  Haberman  v. 
Pennsylvania  R.  Co.,  234  I.C.C.  167,  dealing  with  less- 
than-carload  lots. 

“Duquesne’s  answer  is  that  the  service  of  loading 
and  unloading  is  done  by  it  for  its  customers,  that 
these  services  are  rendered  before  railroad  transpor¬ 
tation  has  begun  or  after  it  has  ended,  that  they  are 
not  and  cannot  be  a  part  of  railroad  transportation 
since  the  tariff  of  the  Pennsylvania  forbids  it  from 
performing  the  services.  Duquesne’s  conclusion  is 
that  under  such  circumstances  loading  and  unloading 
are  not  and  cannot  be  a  part  of  railroad  transporta¬ 
tion.  The  question,  however,  is  not  whether  in  these 
cases  the  service  of  loading  and  unloading  is  being 
rendered  by  the  Pennsylvania  and  is,  therefore,  in  fact 
a  part  of  its  transportation  service.  It  is  not  whether 
the  affiliate  would  itself  be  subject  to  the  Interstate 
Commerce  Act.  It  is  whether  a  carrier’s  affiliate  is 
performing  a  service  that  could  be  performed  by  the 
carrier  and  charged  for  under  the  line-haul  tariffs.  If 
it  is  such  a  service,  it  is  a  transportation  service  within 
the  meaning  of  the  present  Acts  ...  In  other  words 
if  a  service  is  involved  which  the  railroad  could  per¬ 
form  as  a  part  of  its  transportation  service,  it  is 
within  the  present  Acts.  It  then  makes  no  difference 
that  it  is  performed  by  a  carrier  affiliate  rather  than 
by  the  carrier  itself.  We  think  it  plain  that  the  defini¬ 
tions  in  question  include  at  the  very  least  those  activi¬ 
ties  which  would  be  transportation  services  when  per¬ 
formed  by  a  railroad  but  which  it  chooses  to  have 
performed  by  its  affiliate.”  29 

29  There  is  nothing  in  the  legislative  history  of  the  Act,  or  that 
of  the  Railroad  Retirement  Act,  which  affects  the  plain  meaning 
of  the  statutory  terms  (Cf.  Appellant’s  Brief,  pp.  46-48).  As 
originally  introduced,  H.R.  8651  (which  became  the  Railroad  Re¬ 
tirement  Act  of  1935)  and  its  companion  bill,  S.  3151,  defined  the 
term  “carrier”  as  “any  express  company,  sleeping-car  company, 
freight  forwarding  company  ...  or  carrier  by  railroad,  subject 
to  the  Interstate  Commerce  Act,  and  any  company  which  may  be 
directly  or  indirectly  owned  or  controlled  by  or  under  common 
control  with  any  such  carrier  by  railroad  and  which  .  .  .  performs 
any  service  ...  in  connection  with  .  .  .  transportation  .  .  . 
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No  longer  may  it  validly  be  contended  that  the  services 
contemplated  are  restricted  to  activities  which  are  a  part 
of  the  carrier’s  transportation  service  performed  under 
its  tariffs  in  discharge  of  its  legal  obligations  to  the  public. 


by  railroad  [etc.],”  and  this  express  reference  to  freight  for¬ 
warding  companies  was  eliminated  in  the  final  enactment  of  H.R. 
8651.  However,  such  elimination  was  only  natural  since  freight 
forwarders  had  never  been  considered  subject  to  the  Interstate  Com¬ 
merce  Act,  and  the  general  pattern  of  the  Act  under  considera¬ 
tion  would  be  fully  preserved  by  the  inclusion  of  only  those  for¬ 
warders  controlled  by  railroads  and  performing  services  in  con¬ 
nection  with  railroad  transportation.  See  House  and  Senate  Hear¬ 
ings  on  H.R.  8651,  74th  Cong.,  1st  Sess.,  p.  95,  and  S.  3151,  74th 
Cong.,  1st  Sess.,  p.  150,  respectively.  No  reference  was  made  any¬ 
where  in  the  hearings  to  the  exemption  of  freight  forwarders 
from  coverage  as  carrier  affiliates,  nor  is  there  any  basis  in  reason 
for  discriminating  between  them  and  other  carrier  affiliates  per¬ 
forming  services  in  connection  with  railroad  transportation.  Prior 
to  the  Duquesne  decision,  the  proponents  of  certain  amendments  to 
the  Railroad  Retirement  and  Unemployment  Insurance  Acts  (60 
Stat.  722,  c.  709,  which,  however,  did  not  include  the  suggested 
employer  coverage  amendments)  maintained  that  railroad-con¬ 
trolled  freight  forwarders  were  “employers”,  and  that  all  for¬ 
warders  by  rail  should  be  included  (Hearings  before  the  House 
Committee  on  Interstate  and  Foreign  Commerce  on  H.R.  1362, 
79th  Cong.,  1st  Sess.,  pp.  42,  151-152,  307,  1118,  1133-1134;  Hear¬ 
ings  before  Subcommittee  of  Senate  Committee  on  Interstate  Com¬ 
merce  on  S.  293,  79th  Cong.,  1st  Sess.,  pp.  37,  317-318,  407-408) ; 
the  opponents  of  the  amendments  asserted  contrary  views  on  both 
points  (House  Hearings,  supra,  pp.  672,  808-826;  Senate  Hearings, 
supra,  pp.  176,  178,  261-268).  This  conflict  was  reflected  in  the 
committee  reports.  See  Senate  Report  1710,  79th  Cong.,  2d  Sess., 
Part  1,  p.  6,  Part  2,  pp.  1-2,  supporting  the  propositions  of  the 
proponents;  and  compare  House  Report  No.  1989,  79th  Cong., 
2d  Sess.,  pp.  1,  7  as  modified  Cong.  Rec.  June  4,  1946,  p.  A  3188 
(Extension  of  Remarks,  Representative  Boren)  and  Cong.  Rec. 
June  10,  1946,  p.  6598  (Representative  Bulwinkle).  While  Con¬ 
gressman  Boren  in  explaining  the  intention  of  the  House  Com¬ 
mittee  in  its  report  No.  1989,  stated  that  “no  freight  forwarder 
is  intended  to  be  covered,”  Congressman  Bulwinkle,  who  sub¬ 
mitted  the  report,  later  explained  that  “It  was  positively  not 
the  intention  of  the  committee  in  its  report  on  H.R.  1362  to  take 
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2.  The  facts  of  record  clearly  establish  that  Universal 
is,  and  has  been  at  least  since  April  1, 1932,  engaged  in  the 
performance  of  services  and  the  operation  of  facilities  in 
connection  with  the  transportation  of  property  by  railroad 
and  the  receipt,  delivery,  transfer  in  transit,  storage,  and 
handling  of  property  transported  by  railroad. 

.Universal’s  major  operations  are  fundamentally  the  rail¬ 
road  common-carrier  transportation  function  of  handling 
less-than-carload  freight  (Jt.  App.  138-139).  Freight  For - 
warding  Investigation,  229  I.C.C.  201,  295.  It  performs 
substantially  those  functions  regularly  performed  by  a  rail¬ 
road  affording  collection  and  delivery  service  in  the  han¬ 
dling  of  its  less-than-carload  traffic.  Thus,  it  loads  onto 
and  unloads  from  railroad  cars  merchandise  entrusted  to 
it  by  the  public  in  less-than-carload  quantities.  Universal 
also  receives,  delivers,  stores  and  handles  property  trans¬ 
ported  by  railroad,  transfers  such  property  from  railroad 
car  to  railroad  car  at  break  bulk  points,  and  performs 
services  in  connection  therewith  (Jt.  App.  94-95,  121-123, 
124-125,  126-128,  130,  136-138,  140).  The  language  as  to 
“receipt,”  “delivery,”  “storage,”  “transfer  in  transit” 
and  “handling”  in  the  Railroad  Unemployment  Insurance 
Act  and  the  Interstate  Commerce  Act  is  identical.  Univer¬ 
sal’s  activities  in  the  receipt,  delivery,  storage,  transfer  in 
transit  and  handling  of  property  transported  by  rail  are 
plainly  within  the  definitions  of  both  Acts.30 

a  position  or  express  a  view  on  this  question  [as  to  the  coverage 
of  railroad-controlled  freight  forwarders]  which  is  now  pending 
in  the  courts.” 

30  The  terminal  collection  and  delivery  service  by  motor  truck 
which  Universal  provides  is  itself  “transportation”  as  defined  in 
Section  1(3)  of  the  Interstate  Commerce  Act.  Pick-up  and  De¬ 
livery  in  Official  Territory,  218  I.C.C.  471,  472,  473;  American 
Trucking  Asso’ns  v.  United  States,  17  F.  Supp.  655  (D.C.D.C.) ; 
New  York  Dock  Ry.  v.  Pennsylvania  E.  Co.,  62  F.  (2d)  1010  (C.CA. 
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Moreover,  the  operations  of  Universal  beyond  break-bnlk 
points  are  substantially  the  same  as  those  of  a  transport 
company,  and  the  Interstate  Commerce  Commission  has 
held  that  the  operations  of  a  railroad  subsidiary  transport 
company  are  subject  to  Part  I  of  the  Interstate  Commerce 
Act.  Freight  Forwarding  Investigation,  229  I.C.C.  at  pp. 
279-280. 

Accordingly,  there  can  be  no  question  that  Universal  is 
engaged  in  “activities  which  would  be  transportation  serv¬ 
ices  when  performed  by  a  railroad  [Central]  but  which  it 
[Central]  chooses  to  have  performed  by  its  affiliate.”  Rail¬ 
road  Retirement  Board  v.  Duquesne  W arehouse  Company, 
supra,  p.  454.31  Universal  is  the  instrumentality  through 


3d),  cert,  denied,  289  U.S.  750;  Merchants  Truckmen’s  Bureau  v. 
Reardon,  10  F.  Supp.  358,  361  (D.C.S.D.N.Y.)  ;  Scott  Bros.,  Inc., 
Collection  and  Delivery  Service,  4  M.C.C.  551,  553,  555 ;  Central 
Trans.  Co.  v.  Terminal  R.  R.,  288  U.S.  469,  473. 

31  The  question  is  not  whether  Central  could  hold  itself  out  in 
every  respect  as  a  freight  forwarder  ( Cf .  Appellant’s  Brief,  pp. 
44-45)  but  rather  whether  Universal,  its  affiliate,  is  performing 
some  services  which  Central  could  perform  as  transportation 
services.  In  the  Duquesne  case,  the  Court  was  not  concerned  with 
the  railroad’s  relationship  to  the  general  storage  business  of  the 
affiliated  warehouse  company  so  long  as  the  company  was  also 
performing  the  railroad  transportation  service  of  loading  and  un¬ 
loading  freight  cars.  The  bulk  of  Universal’s  activities  could  be 
performed  by  Central  as  part  of  a  less-than-carload  transportation 
business  affording  pick  up  and  delivery  accommoditions.  In  any 
event,  appellant’s  argument  that  the  Duquesne  case  is  inapplicable 
because  Central  could  not  hold  itself  out  directly  as  a  freight 
forwarder  is  reduced  to  the  absurd  by  the  fact  that  the  statutory 
provision  on  which  reliance  is  placed  (Section  410(c),  Part  IY, 
Interstate  Commerce  Act,  U.S.C.,  Title  49,  Sec.  1010(c)  was  not 
enacted  until  1942  (Act  of  May  16,  1942,  c.  318  (56  Stat.  291)  ) ; 
literal  acceptance  of  the  argument,  therefore,  would  mean  univer¬ 
sal  was  a  covered  employer  until  1942  and  not  thereafter,  although 
nowhere  does  there  appear  the  slightest  indication  that  the  amend¬ 
ment  of  the  Interstate  Commerce  Act  was  intended  to  amend  the 
Railroad  Unemployment  Insurance  Act. 
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which  Central  handles  its  less-than-carload  business.  Prac¬ 
tically  all  Universal’s  rail  traffic  on  routes  connecting 
Boston  or  New  York,  Buffalo,  Detroit,  Cleveland,  Chicago, 
Cincinnati  and  St.  Louis  moves  over  the  Central.  Central’s 
revenues  from  Universal’s  traffic  amounted  to  $9,250,402.14, 
$6,776,341.84,  $5,638,698.07,  $6,103,586.07  and  $7,626,483.24 
in  1936,  1937,  1938,  1939  and  1941,  respectively,  and  aver¬ 
aged  approximately  40  per  cent  of  Universal’s  total  pay¬ 
ments  to  all  rail  carriers  (Jt.  App.  105-107,  118  250(G), 
257-264). 

Not  only  does  Universal  perform  service  which  could  be 
performed  by  Central  but,  in  addition,  it  performs  for  at 
least  two  railroads,  services  which  those  roads  have  actually 
undertaken  to  perform  under  their  published  tariffs  (Jt. 
App.  121-122,  129,  145-146,  250  (C.,  D.)  ).  Universal  loads 
and  unloads  “carload”  freight  for  Central  at  one  of  its  sta¬ 
tions  in  New  York  and  for  the  Beading  Railroad  at  Phila¬ 
delphia.  These  services  are  performed  regularly  and  are  of 
a  very  substantial  nature,  as  demonstrated  by  the  fact 
that  more  than  234,000,000  pounds  were  loaded  and  un¬ 
loaded  in  1941  or  over  20  per  cent  of  the  total  rail  tonnage 
loaded  by  Universal  writh  its  own  employees  that  year. 
Payment  or  allowances  for  such  services  are  made  by  Cen¬ 
tral  and  the  Reading  Railroad  under  Section  15(13)  of  the 
Interstate  Commerce  Act,  and  it  is  clear  that  the  services 
are  a  part  of  the  transportation,  as  defined  in  Section  1(3) 
of  that  Act,  which  the  carrier  is  under  an  obligation  to  fur¬ 
nish  to  shippers.  Interstate  Commerce  Commission  v.  Dif- 
fenbaugh,  222  U.S.  42,  46-47 ;  Union  Pacific  R.  R.  Co.  v. 
Updike  Grain  Co.,  222  U.S.  215,  218-219;  United  States  v. 
Baltimore  &  Ohio  Railroad  Co.,  231  U.S.  274,  293;  Lehigh 
Valley  R.  R.  Co.  v.  United  States,  243  U.S.  444,  446-447; 
Merchants  Warehouse  Co.  v.  United  States,  283  U.S.  501, 
508-509;  General  Electric  Co.  v.  New  York  Central  &  H. 
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R.  R.  Co.,  14  I.C.C.  237,  242;  American  Sugar  Refining  Co. 
v.  Dela.  L.  &  W.  R.  Co.,  200  Fed.  652,  655-656  (D.C.N.J.). 

It  may  be  noted,  finally,  that  the  facts  of  this  case  are 
even  stronger  than  those  involved  in  Railroad  Retirement 
Board  v.  Duquesne  Warehouse  Company,  supra,  for  in  the 
main  Universal  handles  less-than-carload  freight  which 
ordinarily  would  be  handled  by  a  railroad,  whereas  Du¬ 
quesne  loads  and  unloads  carload  freight  which  ordinarily 
would  be  done  by  the  shipper  or  receiver.  See  Railroad 
Retirement  Board  v.  Duquesne  Warehouse  Co.,  326  U.S. 
446,  453. 

CONCLUSION. 

In  view  of  all  the  foregoing,  it  is  respectfully  submitted 
that  the  judgment  of  the  lower  court  should  be  affirmed. 


h.  4^  ^ 
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The  Railroad  Unemployment  Insurance  Act  provides 
that  the  term  “employer”  as  used  therein  “means  any 
carrier  (as  defined  in  subsection  (b)  of  this  section),  and 
any  company  which  is  directly  or  indirectly  owned  or  con¬ 
trolled  by  one  or  more  such  carriers  or  under  common 
control  therewith,  and  which  operates  any  equipment  or 
facility  or  performs  any  service  (except  trucking  service, 
casual  service,  and  the  casual  operation  of  equipment  or 
facilities)  in  connection  with  theL transportation  of  passen¬ 
gers  or  property  by-  railroad,  or  the  receipt,  delivery, 
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elevation,  transfer  in  transit,  refrigeration  or  icing,  stor¬ 
age,  or  handling  of  property  transported  by  railroad,” 
*  *  *.  (U.  S.  C.  Title  45,  Sec.  351(a).) 

Subsection  (b)  referred  to  in  the  above  quotations  de¬ 
fines  a  “carrier”  as  meaning  “an  express  company, 
sleeping-car  company,  or  carrier  by  railroad,  subject  to 
part  I  of  the  Interstate  Commerce  Act.” 

Universal,  a  freight  forwarding  company,  is  a  carrier 
but  not  within  the  meaning  of  the  above  definitions  as  it 
is  subject  to  part  IV  of  the  Interstate  Commerce  Act  and 
not  to  part  I. 

The  question  in  this  case  involves  the  other  phase  of 
the  statutory  definition,  which  subjects  companies  other 
than  carriers  to  the  provisions  of  the  Act  if  they  are 
owned  or  controlled  by  carriers  and  perform  services  in 
connection  with  the  transportation  of  property  by  railroad 
or  the  other  operations  mentioned  in  the  statute.  /  The 
Railroad  Retirement  Board,  after  an  extended  hearing, 
found  that  Universal  has  been  and  is  controlled  by  the 
New  York  Central  Railroad,  within  the  meaning  of  the 
statute,  and  that  it  has  performed  services  of  the  requisite 
type.  Accordingly,  the  Board  ruled  that  Universal  was  an 
employer  and  subject  to  the  Act.  The  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia  sustained  this 
decision  on  review,  the  case  being  heard  by  the  court  on 
the  record  made  before  the  Board.  The  case  is  here  on 
appeal  from  that  judgment. 

In  support  of  its  position  on  appeal,  the  appellant 
challenges  both  the  basic  findings  made  by  the  Board. 
Two  issues  are  therefore  raised:  First,  as  to  the  “control” 
of  Universal  by  Central,  and  second,  as  to  whether  Uni¬ 
versal  performs  services  in  connection  with  the  transpor¬ 
tation  of  property  by  railroad,  or  with  the  receipt,  delivery, 
transfer  in  transit,  storage  or  handling  of  property  so 
transported.  These  two  issues  will  be  considered  in  order 
in  the  following  argument.  •  „ 


ARGUMENT 

I.  UNIVERSAL  IS  A  COMPANY  CONTROLLED  BY  A 

,  CARRIER 

Universal  is  a  separately  organized  corporation,  which 
the  Retirement  Board  has  found  to  be  controlled  by  the 
New  York  Central.  This  finding  was  sustained  by  the 
District  Court  with  the  comment  that  it  did  not  consider  it- 

l 

self  empowered  to  weigh  the  evidence  independently  “even 
though  there  were  a  disposition,  which  does  not  exist,  to 
allow  formalism  to  obscure  reality.”  (Appx.  455.) 

The  appellant  contests  the  propriety  of  these  conclu¬ 
sions  of  the  Board  and  the  Court.  It  argues  that  “ control’ ’ 
in  the  statutory  sense  means  more  than  the  power  to  con¬ 
trol,  and  can  exist  only  where  cne  company  is  so  subservi¬ 
ent  to  another  as  to  become  a  mere  department  of  the  lat¬ 
ter.  It  asserts  that  such  control  is  lacking  in  this  case,  pri¬ 
marily -because  of  a  certain  trust  indenture,  by  which  the 
stock  interest  of  Central  and  its  subsidiaries  -was  trans¬ 
ferred  to  an  individual  trustee,  one  Balthazar  H.  Meyer. 

In  discussing  this  phase  of  the  case,  it  appears  ac¬ 
cordingly  that  there  are  two  major  points  to  be  considered :  . 
First,  as  to  what  is  the  meaning  of  the  word  “control”  as 
used  in  the  Act,  and  second,  as  to  whether  “control”  ex- 
ists  in  light.of  the  trust  indenture  referred  to  and  other 
relevant  facts.  ' 

Whet  is  “Gontrol”?  The  Board  in  its  published  Regula- 
■  '  tions,  and  in  its  opinion  in  this 

case,  has  held  that  “control”  is  a  broad  term  which  in¬ 
cludes  the  power  to  control  {Reg.  Railroad  Retirement 
Board,  Sec.  202.4,  3  Fed.  Reg.  1478,  5  Fed.  Reg.  2717,  Appx. 
387-8.)  ,  '  -  '  .  '  .. 

The  appellant  attacks  this  position  by  citing  two  de¬ 
cisions  of  the  Supreme  Court  of  the  United  States,  neither 

of  which,  however,  supports  its  contention.  Both  grew  out 

■  1  -  \  *  •  -  v  . 
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of  alleged  violations  of  the  commodities  clause  of  the  Inter¬ 
state  Commerce  Act,  and  cannot  be  regarded  as  passing 
upon  the  type  of  control  contemplated  by  the  Railroad  Un¬ 
employment  Insurance  Act.  In  the  commodities  clause 
cases,  the  question  involved  was  whether  the  carrier  was 
transporting  articles  or  commodities  in  which  it  had  such 
an  interest  as  to  render  it  in  effect,  a  shipper  of  the  article, 
so^  as  to  place  it  in  the  dual  position  of  being  both  the  car¬ 
rier  and  the  shipper  of  the  articles  or  commodities  in  ques¬ 
tion.  Under  the  Railroad  Unemployment  Insurance  Act, 
the  question  to  be  decided  is  whether  one  company,  perform¬ 
ing  services  in  connection  with  transportation,  is  owned  or 
controlled  by  a  carrier. 

The  distinction  between  these  two  questions  is  sharp¬ 
ened  by  an  analysis  of  the  cases  cited  by  Universal.  The 
case  of  United  States  vs.  Reading  Co.,  253  U.  S.  26,  64 
L.  Ed.  760,  involved  an  action  by  the  United  States  to 
dissolve  a  combination  asserted  to  violate  both  the  Sher¬ 
man  Anti-Trust  Act  and  the  commodities  clause  of  the 
Interstate  Commerce  Act. 

The  portion  of  the  court  ’s  decision  quoted  at  page 
26  of  appellant’s  brief  applies  only  to  the  question  of 
whether  the  commodities  clause  was  being  violated.  Thus, 
the  question  involved  was  not  whether  one  corporation 
controlled  another,  but  whether  one  corporation  had  such 
an  interest  in  the  product  of  another  corporation  as  to 
bring  it  within  the  prohibition  of  the  Interstate  Commerce 
Act.  As  the  court  said : 

“The  purpose  of  the  commodity  clause  was  to 
put  an  end  to  the  injustice  to  the  shipping  public, 
which  experience  had  shown  to  result  from  dis¬ 
criminations  of  various  kinds,  which ‘inevitably  grew 
up  where  a  railroad  company  occupied  the  incon¬ 
sistent  position  of  carrier  and  shipper.” 
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The  principle  embodied  in  the  quotation  in  appel¬ 
lant’s  brief  merely  recognizes  the  possibility  of  a  carrier 
owning  a  majority  of  the  stock  in  a  company  which 
shipped  its  products  over  the  carrier’s  lines  without  the 
carrier  necessarily  having  such  an  interest  in  those  prod¬ 
ucts  as  to  bring  the  shipping  of  them  within  the  pro¬ 
hibition  of  the  Act.  The  court  was  not  determining  the  re¬ 
lationship  between  a  railroad  and  a  coal  company,  but 
rather  the  relationship  betweeen  a  railroad  and  the 
product  of  a  coal  company.  It  said,  in  effect,  that  admit¬ 
ting  a  given  relationship  between  the  two  companies ,  the 
manner  in  which  the  railroad  conducted  that  relationship 
on  its  part  determined  the  existence  or  non-existence  of 
such  a  relationship  between  the  railroad  and  the  product  of 
the  coal  company  as  would  bring  the  transporting  of  such 
product  by  the  railroad  within  the  prohibition  of  the  com¬ 
modities  clause. 

Similarly,  the  case  of  United  States  vs.  Elgin ,  J.  &  E. 
R.  Co.,  298  U.  S.  492,  80  L.  Ed.  1300,  cited  at  page  27  of 
appellant’s  brief,  involved  a  determination  as  to  the  inter¬ 
est  of  a  carrier  in  products  transported  by  it  and  produced 
and  shipped  by  a  company  owned  by  the  same  corporation 
which  owned  the  carrier.  The  court  found  that  the  carrier 
was  not  interested  in  these  products  within  the  meaning  of 
the  commodities  clause  of  the  Interstate  Commerce  Act,  so 
as  to  give  rise  to  the  evils  sought  to  be  remedied  by  the 
commodities  clause. 

Thus,  the  cases  cited  by  the  appellant  wholly  fail  to 
support  its  contention  that  “control”  in  the  sense  in  which 
that  word  is  used  in  this  or,  indeed,  in  any  statute,  can  be 
established  only  by  a  showing  of  complete  domination  by 
one  company  and  complete  subservience  on  the  part  of  the 
other. 
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to  15  years  at  the  sole  option  of  Merchants ’  Dispatch, 
If  Merchants’  Dispatch  did  not  exercise  this  option, 
L.  C.  L.  conld  then  sell  the  stock,  pay  over  the, proceeds 
to  Merchants’  Dispatch,  and  thereby  pay  its  entire  debt, 
regardless  of  the  size  of  the  sum  so  paid,  provided  that 
the  stock  was  sold  at  times,  manners  and  prices,  satis¬ 
factory  to  Merchants’  Dispatch.  L.  C.  L.  might  vote  the 
stock  except  that  “in  case  of  a  proposed  consolidation, 
merger,  sale,  reorganization,  mortgage,  lease  or  other  pro¬ 
posed  action  materially  affecting  the  United  States  Freight 
Company  or  its  capital  structure,  assets,  or  property”  (in 
other  words  any  really  vital  matter),  L.  C.  L.  was  to  act 
only  on  the  approval  of  Merchants’  Dispatch. 

This  agreement  continued  in  effect  for  only  about 
two  years,  when  a  new  agreement  was  executed  (Ex.  7, 
Appx.  165),  the  only  real  effect  of  which  was  to  substitute 
a  new  corporation,  The  Linden  Securities  Corporation,  for 
L.  C.  L.,  and  to  acknowledge  an  increased  indebtedness. 

Linden  Securities  corporation  is  a  corporation  which 
was  organized  by  the  Guaranty  Trust  Company  of  New 
York  at  the  request  of  Central  (Appx.  70),  for  the  purpose 
o "  acquiring  legal  title  to  the  U.  S.  Freight  stock  formerly 
held  by  L.  C.  L.  It  has  no  other  business.  (Appx.  77,  88.) 
Its  stockholders  were  mere  dummies  selected  by  Guaranty 
Trust  Company  and  owq^d  their  stock-  only  during  their 
period  of  employment  by  the  trust  company.  (Appx.  87, 
89,  94.)  '  ■  : 

The  situation  prevailing  under  the  1932  agreement 
(Ex.  7)  was  subjected  to  investigation  by  the  Interstate 
Commerce  Commission,  in  the  case  of  Freight  Forwarding 
Investigation ,  229  I.  C.  C.  201.  The  Commission  in  that 
case  had  no  difficulty  in  determining  that  the  relationship 
above  outlined  was  such  as  to  place  Universal  under  the 
control  of  Central  within  the  meaning  of  the  interstate 
commerce  legislation.  It  found: 
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“That  the  New  York  Central,  through  stock  own¬ 
ership  and  working  relations,  controls  and  dominates 
the  Universal  so  as  to  constitute  the  latter  an  agency 
or  instrumentality  of  the  New  York  Central  for  the 
consolidation  of  less-than-carload  shipments  into  car¬ 
loads,  and  (1)  is  thereby  rendering  the  public  a  serv¬ 
ice,  by  indirection,  which  is  unauthorized  by  tariffs 
on  file,  *  *  *.”  (Page  297.) 

This  decision,  to  the  effect  that  Universal  was  a  mere 
“agency  or  instrumentality”  of  Central  “controlled  and 
dominated”  by  it,  would  probably  satisfy  even  the  narrow 
interpretation  of  the  word  “control”  advanced  by  the  ap¬ 
pellant  in  this  case. 

This  decision  of  the  Interstate  Commerce  Commission 
was  never  challenged  in  the  courts,  and  while  the  appellant 
here  expressly  states  that  it  has  not  conceded  its  correct¬ 
ness,  nevertheless  it  advances  no  argument  to  support  any 
claim  of  error.  Accordingly,  we  may  properly  conclude  that 
up  to  the  time  of  the  decision  of  the  I.  C.  C.  (October  11, 
1938)  Universal  was  controlled  by  Central  within  the  mean¬ 
ing  of  the  Railroad  Unemployment  Insurance  Act. 

Subsequent  to  this  decision,  the  trust  agreement  in 
question  was  executed.  It  is  claimed  by  Central  that  if  it 
controlled  Universal  before  the  execution  of  this  trust 
agreement,  it  did  not  do  so  thereafter.  This  claim  we  wish 
to  examine  in  detail.  It  will  be  noted  in  the  first  place  that 
the  legal  obligations  placed  upon  the  trustee  by  the  agree¬ 
ment  are  not  onerous.  In  addition  to  acting  as  cus¬ 
todian  of  the  various  documents  involved,  a  purely  passive 
function,  the  only  acts  required  of  him  are  those  of  re¬ 
ceiving  dividend  checks  which  are  passed  on  to  Central 
(Appx.  63),  and  executing  the  necessary  proxies  for  the . 
voting  of  the  stock.  For  the  performance  of  these  simple 
acts,  the  trustee  is  compensated  at  the  rate  of  $5,000  per 
year.  Although  the  trust  agreement  provides  for  a  rea- 
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sonable  compensation  to  be  deducted  by  him  from  the 
monies  passing  through  his  hands,  his  salary  was  actually 
fixed  by  agreement  between  him  and  the  Vice-President 
of  Central  before  the  trust  agreement  was  executed,  and 
has  been  paid  by  Central  or  its  subsidiaries  by  quarterly 
checks.  (Appx.  60-62.)  The  amount  of  this  compensation 
is  liberal,  to  say  the  least,  in  light  of  the  routine  nature  of 
the  services  required  by  the  agreement.  Its  size  certainly 
offers  a  decided  inducement  to  the  trustee  not  to  interfere 
in  the  affairs  of  Universal  in  any  manner  which  would  be 
distasteful  to  Central. 

There  can  be  no  question  but  that  the  trustee  has 
not  in  fact  committed  any  acts  of  interference.  There 
has  been  no  significant  change  in  business  practices  as  a 
result  of  the  execution  of  the  trust  agreement.  The  trustee 
has  never  attended  a  meeting  of  the  stockholders  of  U.  S. 
Freight  but  has  consistently  executed  his  proxy  and  sent  it 
to  the  Secretary  of  the  company.  (Appx.  42-3,  61.) 

From  all  of  the  foregoing,  we  conclude,  first,  that 
actual  control  is  not  essential  to  establish  coverage  under 
the  Railroad  Unemployment  Insurance  Act,  but  that  a 
power  to  control  is  sufficient.-  Secondly,  we  have  pointed 
out  that  the  control  of  Central,  which  certainly  existed 
prior  to  the  execution  of  the  trust  indenture,  continued  to 
exist  thereafter.  The  fact  that  control  was  not  exercised 
in  any  dramatic  manner  is  not  significant.  Central’s  in¬ 
terest  was  that  of  maintaining  a  method  of  operation 
already  inaugurated  prior  to  the  trust  agreement.  This 
interest  could  be  secured,  under  the  circumstances,  with¬ 
out  any  overt  acts  of  domination,  and  would  continue  to 
be  secured  so  long  as  the  power  of  control  did  not  pass  to 
a  competing  railroad  or  some  other  hostile  interest.  It 
was  in  no  way  jeopardized  or  affected  by  transferring  legal 
title  to  securities  to  a  passive  trustee. 
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H  UNIVERSAL  PERFORMS  SERVICES  IN  CONNEC¬ 
TION  WITH  THE  TRANSPORTATION  OF  PROP¬ 
ERTY  BY  RAILROAD  OR  WITH  THE  RECEIPT, 
DELIVERY,  TRANSFER  IN  TRANSIT,  STORAGE 
OR  HANDLING  OF  SUCH  PROPERTY. 

Any  company  owned  or  controlled  by  a  carrier  is  an 
“employer”  within  the  meaning  of  the  Railroad  Unem¬ 
ployment  Insurance  Act  if  it  “operates  any  equipment  or 
facility,  or  performs  any  service  *  *  *  in  connection  with 
the  transportation  of  passengers  or  property  by  railroad, 
or  the  receipt,  delivery,  elevation,  transfer  in  transit,  re¬ 
frigeration  or  icing,  storage,  or  handling  of  property 
transported  by  railroad.  *  ’  It  is  unquestioned  on  the  record 
that  the  function  performed  by  Universal  is  the  collection 
of  less-than-carload  (l.ci.)  freight,  the  loading  of  it  into 
boxcars,  the  transfer  of  such  freight  into  other  cars  at 
intermediate  points,  the  unloading  of  it  at  the  point  of 
destination,  the  storage  of  it  in  freight  houses  until  de¬ 
livery  can  be  arranged,  and  the  making  of  such  delivery 
to  consignees.  (See  Appellant’s  Brief,  pp.  12-15,  inc.)  In 
fact.  Universal  performs  every  service  which  a  railroad 
performs  in  relation  to  (l.c.1.)  shipments  except  the  actual 
movement  of  the,  loaded  cars.  Universal  accordingly,  per¬ 
forms  services  consisting  of  the  receipt,  delivery,  transfer 
in  transit,  storage,  and  handling  of  property.  Such  prop¬ 
erty  has  been  or  will  be  transported  by  railroad,  and 
usually  is  in  the  process  of  railroad  transportation  when 
Universal’s  services  are  rendered.  It  seems  to  us,  there¬ 
fore,  that  a  mere  recital  of  Universal’s  functions,  and  of 
the  terms  of  the  statute,  is  all  that  is  required  to  establish 
coverage  under  this  phase  of  the  definition,  and  ordi¬ 
narily,  we  would  not  consider  it  necessary  to  pursue  the 
point  further.  In  light,  however,  of  the  earnest  and  ex¬ 
tended  argument  made  by  the  appellant  herein,  whereby  it 

seeks  to  establish  that  it  does  not  render  the  sort  of  service 

•  »  * 


mentioned  in  the  statute,  we  deem  it  necessary  to  examine 
that  argument  in  detail  and  point  out  the  fallacies  inherent 
m  it.  ' 

The  appellants  argument  depends  essentially  on  three 
points.  It  contends,  first,  that  the  only  services  included 
in  the  statutory  definition  are  those  which  have  been  con¬ 
sidered  as  a  part  of  transportation  within  the  meaning 
of  the  Interstate  Commerce  Act;  second,  that  its  first 
contention  has  been  accepted  by  the  courts  in  a  line  of 
cases  construing  the  statutory  coverage  of  the  Railroad 
Unemployment  Insurance  Act  and  the  Railroad  Retire¬ 
ment  Act,  in  regard  to  water  and  bus  carriers,  and  third, 
that  its  contention  is  consistent  with  the  decision  of  the 
Supreme  .Court  of  the  United  States  in  the  case  of 
Duqwesne  W  arehouse  Company  vs.  Railroad  Retirement 
Board,  326  U.  S.  446.  In  the  ensuing  discussion,  we  shall 
examine  each  of  these  three  points  in  order,  and  point  out 
the  reasons  why  the  appellant’s  conclusions  are  unsound. 

Statutory  Coverage  The  Railroad  Retirement  Board 
Not  Limited  By  Inter-  has  interpreted  the  statutory 
pretation  of  Interstate  definition  contained  in  this  Act 
Commerce  Act.  as  including  within  its  intend¬ 

ment  services  reasonably  directly 
related,  functionally  and  economically,  to  transportation 
and  the  other  allied  services  mentioned  in  the  statute.  See 
Regulations  of  the  Railroad  Retirement  Board,  Section 
202.7,  reading  as  follows: 

“Service  or  operation  in  connection  with  railroad 
transportation.  The  service  rendered  or  the  opera¬ 
tion  of  equipment  or  facilities  by  persons  or  com¬ 
panies  owned  or  controlled  by  or  under  common 
control  with  a  carrier  is  in  connection  with  the  trans¬ 
portation  of  passengers  or  property  by  railroad,  or 
the  receipt,  delivery,  elevation,  transfer  in  transit, 
refrigeration  or  icing,  storage  or  handling  of  prop- 
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erty  transported  by  railroad,  if  such  service  or  op¬ 
eration  is  reasonably  directly  related,  functionally 
or  economically,  to  tbe  performance  of  obligations 
which  a  company  or  person  or  companies  or  persons 
have  undertaken  as  a  common  carrier  by  railroad, 
or  to  the  receipt,  delivery,  elevation,  transfer  in 
transit,  refrigeration  or  icing,  storage,  or  handling 
of  property  transported  by  railroad.”  (20  Code 
Fed.  Reg.  856,  and  1523.) 

The  appellant’s  first  point  challenges  the  correctness 
of  this  interpretation.  It  contends  that  the  Act  refers 
only  to  such  services  as  are  a  part  of  rail  transportation. 
In  support  of  this  contention,  it  refers  to  Section  15(13) 
of  the  Interstate  Commerce  Act,  which,  in  general,  limits 
the  allowances  which  may  be  legally  made  by  railroad 
companies  to  the  owner  of  property  transported,  who 
“renders  any  service  connected  with  such  transportation.” 
Cases  are  cited  holding  that  the  quoted  phrase  refers  only 
to  services  constituting  a  part  of  transportation. 

This  is  substantially  the  same  contention  as  that  urged 
upon  and  rejected  by  this  Court  in  the  case  of  Railroad 
Retirement  Board  vs.  Duquesne  Warehouse  Company,  149 
F.  (2d)  507.  In  the  course  of  the  opinion  in  that  case,  the 
Court  quoted  from  the  opinion  of  the  Railroad  Retirement 
Board  which  construed  the  statutory  language 

“•  •  *  as  denoting  services  which  are  an  integral 
part  of,  or  are  closely  related  to,  the  rail  transpor¬ 
tation  system  of  a  carrier;  and  as  including  within 
its  coverage  (1)  carrier  affiliates  engaged  in  activi¬ 
ties  which  are  themselves  railroad  transportation  or 
which  are  rendered  in  connection  with  goods  in  the 
process  of  transportation,  such  as  loading  and  un¬ 
loading  railroad  cars,  receipt,  delivery,  transfer  in 
transit,  and  other  handling  of  property  transported 
by  railroad;  and  also  (2)  carrier  affiliates  engaged 
in  activities  which  enable  a  railroad  to  perform  its 
rail  transportation,  such  as  maintenance  and  repair 


of  way  and  equipment,  and  activities  which  enable 
a  railroad  to  operate  its  rail  system  more  success¬ 
fully  and  to  improve  its  services  to  the  public  such 
as  auxiliary  bus  transportation,  dining  facilities, 

and  incidental  warehousing  services.”  (Page  509.) 

'  \ 

With  reference  to  the  above  quoted  statement,  the 
Court  said: 

“We  agree  with  the  Board’s  construction  of  the 
Act.  It  follows  the  ordinary  meaning  of  the  words 
used  in  the  statute.  It  achieves  a  common  sense 
result  well  within  what  we  conceive  to  be  the  policy 
of  Congress,  i.e.,  to  cover  the  business  of  railroading 
as  it  is  actually  carried  on.”  (Page  509.)^  (Em¬ 
phasis  supplied.)* 

In  the  case  of  Despatch  Shops,  Inc.,  vs.  Railroad  Re¬ 
tirement  Board,  153  F.  (2d)  644,  this  Court  had  a  similar 
problem  before  it,  and  while  it  did  not  discuss  the  two 

theories  of  statutory  interpretation,  there  is  nothing  in 
»  - 

the  opinion  which  expresses  any  deviation  from  the  con¬ 
clusions  reached  by  it  in  the  Duquesne  case. 

The  case  of  Despatch  Shops  vs.  Railroad  Retirement 
Board,  decided  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  and  reported  in  Volume 
154  F.  (2d)  417,  involved  issues  identical  with  those  of  the 
case  last  cited,  the  only  difference  being  that  it  arose  under 
the  Railroad  Retirement  Act,  which  has  the  same  definition 
of  the  term  “employer”  as  does  the  Railroad  Unemploy¬ 
ment  Insurance  Act.  The  Second  Circuit  quoted  exten¬ 
sively,  and  with  full  approval,  much  of  the  languaige  of  this 
Court  in  the  companion  case,  and  said  further: 

*  This  pronouncement  by  the  Court  was  neither  approved  nor  disapproved 
by  the  Supreme  Court  in  the  case  of  Railroad  Retirement  Board  vs.  Duquesne 
Warehouse  Company,  326  U.  S.  446.  The  Supreme  Court  found  it  unneces¬ 
sary  to  pass  upon  die  correctness  of  the  Retirement  Board’s  construction  of 
the  statute,  for  the  reason  that  the  more  restricted  construction  advocated  by 
the  Duquesne  Warehouse  Company  still  included  that  company  as  one  ren¬ 
dering  services  forming  a 'part  of  transportation. 


“We  may  add  that  the  history  of  this  legislation 
demonstrates  the  need  of  inclusion  of  just  such 
workers  as  are  here  involved  if  disastrous  interfer¬ 
ence  with  transportation  service,  such  as  the  strike 
of  the  shop  employees  in  1922,  is  to  be  avoided. 
•These  and  other  factors  show  that  the  precedents 
under  acts  administered  by  the  Interstate  Commerce 
Commission  for  quite  different  objectives — rate  mak¬ 
ing  and  avoidance  of  discrimination  in  railroad 
charges ,  rather  than  provision  for  annuities  and 
other  benefits  to  transportation  workers — carmot  be 
employed,  as  plaintiffs  would  urge,  for  the  definitive 
clarification  of  the  coverage  of  these  Acts.”  (Page 
419.)  (Emphasis  supplied.) 

It  appears  to  us  that  these  authorities  dispose  con¬ 
clusively  of  the  appellant’s  first  contention  in  this  case. 
They  establish  that  the  Board’s  theory  of  the  interpreta¬ 
tion  of  this  statute  is  sound,  that  the  phrase  “services  in 
connection  with  transportation”  includes  services  func¬ 
tionally  and  economically  related  to  such  transportation, 
and  that  its  scope  cannot  be  restricted  merely  to  those 
services  forming  an  actual  part  of  railroad  transporta¬ 
tion,  as  defined  by  the  Interstate  Commerce  Act,, and  cases 
interpreting  the  latter  statute. 

There  is  yet  another  reason,  however,  for  rejecting 
the  appellant’s  contention  insofar  as  the  issues  of  this  case 
are  concerned.  The  statutory  definition  is  not  limited  to 
services  in  connection  with  transportation,  (as  the  appel¬ 
lant’s  argument  assumes),  but  includes  also  services  in 
connection  with  the  “receipt,  delivery,  elevation,  transfer 
in  transit,  refrigeration  or  icing,  storage  or  handling  of 
property  transported  by  railroad.”  Universal  not  only 
renders  services  “in  connection  with”  such  operations,  but 
it  actually  receives,  delivers,  transfers  in  transit,  stores, 
and  handles  property  in  the  process  of  transportation.  All 
of  these  operations  are  expressly  included  in  the  definition 


of  the  term  “transportation”  fonnd  in  Section  13  of  the 
Interstate  Commerce  Act  (U.  S.  C.  Title  49,  Section  13). 
It  thns  appears  that,  in  relation  to  this  case,  a  discussion 
of  whether  the  Railroad  Unemployment  Insurance  Act 
includes  carrier-controlled  companies  performing  services 
“intimately  related”  to  transportation,  or  only  services 
forming  a  part  of  transportation,  is  a  wholly  academic 
matter,  as  the  appellant  is  covered  in  either  event  Cf. 
Railroad  Retirement  Board  vs.  Duquesne  Warehouse  Com¬ 
pany,  considered  below. 

# 

The  Steamship  "We  have  concluded  above  from  the 
Company  Cases,  authorities  that  the  Railroad  Retire¬ 
ment  Board  is  entirely  correct  when  it 
interprets  this  statute  as  including  carrier-controlled  com¬ 
panies  performing  services  not  an  actual  part  of  transpor¬ 
tation.  This  conclusion  appears  to  be  thoroughly  estab¬ 
lished  unless  a  contrary  doctrine  can  be  drawn  from  a  line 
of  cases  relied  upon  by  the  appellant,  which  involved  the 
application  of  the  Railroad  Retirement  Act  or  the  Unem¬ 
ployment  Insurance  Act  to  water  carriers.  We  refer  to 
the  cases  of  Allen  vs.  Ocean  Steamship  Company,  123  F. 
(2d)  469,  and  Magruder  vs.  Baltimore  Steam  Packet  Com¬ 
pany,  144  F.  '(2d)  130.  There  is  language  in  both  these 
opinions  which,  if  considered  apart  from  the  specific  ques¬ 
tions  involved,  lends  some  support  to  the  appellant’s  argu¬ 
ment.  The  two  cases  involve  substantially  the  same  factual 
situations.  In  each,  a  rail  carrier  or  carriers  had  acquired 
control  of  a  steamship  line  through  stock  ownership.  The 
line  in  each  case  was  used  as  a  means  of  providing  through 
rail-water  service  under  common  control  between  points 
on  the  rail  lines  of  the  owner  railroads  and  large  terminals 

off-line  as  to  the  railroads  but  located  on  tidewater.  The 

.  .  >  -  ; 

only  connection  with  rail  transportation  which  was  shown 
was  through  the  establishment  of  joint  rates  and  tariffs 
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and  the  physical  interchange  of  shipments  from  rail  ‘"cars 
to  vessels  and  vice  versa.  Both  Courts  of  Appeals  held 
that  these  facts  were  insufficient  to  establish  that  the  water 
carriers  were  performing  services  in  connection  with  rail 
transportation.  While  there  are  no  quotable  extracts  from 
their  opinions,  epitomizing  their  views  on  this  point,  it  is 
apparent  from  a  reading  of  the  opinions  that  both  courts 
were  impressed  by  the  fact  that  an  effort  was  being  made 
to  apply  a  statute  relating  to  rail  transportation  and  the 
agencies  conducting  it,  to  water  transportation  and  its 
transportation  agencies.  The  courts  evidently  felt  that  on 
a  common  sense  basis,  statutes  regulating  employment  re¬ 
lations  in  regard  to  rail  transportation  should  not  be 
extended  to  include  a  wholly  different  kind  of  transporta¬ 
tion  merely  because  the  performing  companies  were  under 
common  control.  There  is  some  basis  for  this  viewpoint 
in  light  of  the  differences  in  circumstances  surrounding  rail 
and  water  transportation.  The  equipment  used  in  trans¬ 
porting  property  by  water,  the  physical  obstacles  to  be 
overcome,  the  personnel  problems  encountered,  are  all 
different  than  in  rail  transportation.  Even  where  the  two 
are  linked  to  form  a  continuous  rail-water  haul,  they  are 
not  performed  at  the  same  time  or  in  the  same  place  or 
manner. 

The  factors  which  appear  to  have  moved  the  courts 
to  render  these  decisions  in  the 'two  steamship  cases  are 
not  present  here.  While  there  is  evidence  in  the  record 
that  some  of  Universal’s  freight  moves  by  truck  and  wrater 
carriers,  the- bulk  of  it  is  rail-hauled.  Universal’s  trans¬ 
portation  services  thus  are  not  grafted  onto  the  end  of  rail 
transportation,  but  are  rendered  while  rail  transportation 
is  in  progress.  Furthermore,  they  do  not  *  represent  a 
different  type  of  transportation.  There  is  no  objective 
difference  between  Universal’s  operations  and  those  of 

any  railroad  company  when  handling  (l.c.l.)  freight.  Even 
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in  cases  where  Universal’s  shipments  move  partly  or  en¬ 
tirely  by  truck  or  water  carrier,  Universal’s  own  opera¬ 
tions  are  not  materially  altered  in  nature.  Its  services 
are  essentially  terminal  services,  and  are  not  affected  by 
the  methods  of  handling  between  terminals. 

Thus,  if  the  Allen  Steamship  and  Baltimore  Steam 
Packet  cases  were  correctly  decided,  they  cannot  be  said 
to  stand  for  the  broad  proposition  which  the  appellant 
seeks  to  establish  from  them,  i.e.,  that  the  Railroad  Unem¬ 
ployment  Insurance  Act  intends  to  include  only  companies 
performing  services  forming  a  part  of  rail  transportation. 
The  opinions  clearly  indicate  that  the  fact  which  most  im¬ 
pressed  the  courts  was  that  a  contrary  decision  would  ex- 
tend  a  regulation  of  emploment  relations  of  rail  trans¬ 
portation  to  water  transportation,  which  was  considered  so 
basically  different  as  to  render  it  unlikely  that  Congress 
intended  such  a  result.  So  construed,  these  cases  may  be 
reconciled  to  the  opinions  of  this  court  and  the  Circuits 
Court  of  Appeals  for  the  Second  Circuit  in  the  Despatch 
Shops  and  Duquesne  Warehouse  Company  cases,  where  the 
courts  expressly  denied  the  appellant’s  broad  proposition 
that  the  Railroad  Unemployment  Insurance  Act  was  in¬ 
tended  to  include  only  companies  performing  services  sub¬ 
ject  to  regulation  as  to  rates  and  other  practices  under  the 
Interstate  Commerce  Act  Finally,  however,  even  if  the 
appellant’s  conclusion  were  to  be  accepted  here,  it  would 
not  serve  to  exempt  the  appellant  from  the  statute,  as  it 
performs  services  of  the  type  regulated  under  the  Inter¬ 
state  Commerce  Act,  a  fact  which  will  be  more  fully  de¬ 
veloped  below. 

The  Duquesne  The  opinion  of  the  Supreme  Court  in 
Warehouse  Case  this  case  actually  covers  two  cases  which 

were  before  it  on  review,  the  one  in¬ 
volving  the  status  of  the  warehouse  company  under  the 


Railroad  Retirement  Act,  and  the  other,  its  status  under 
the  Railroad  Unemployment  Insurance  Act.  Duquesne  was 
admittedly  a  wholly  owned  subsidiary  of  the  Pennsylvania 
Railroad  Company.  The  only  question  involved  was  that 
of  whether  the  services  performed  by  it  were  of  such  a 
nature  as  to  bring  it  within  the  coverage  of  the  statutes. 
The  type,  of  services  performed  is  revealed  by  the  follow¬ 
ing  statement  quoted  from  the  opinion: 

“Duquesne  operates  two  warehouses  owned  and 
leased  to  it  by  the  Pennsylvania,  one  in  Pittsburgh 
and  the  other  in  East  Liberty,  within  the  Pittsburgh 
city  limits.  Each  warehouse  is  on  a  rail  siding  of 
the  Pennsylvania.  At  East  Liberty,  Duquesne 
handles  and  stores  carload  sugar,  all  of  which  comes 
in  and  goes  out  over  the  Pennsylvania.  The  sugar 
is  handled  by  Duquesne  under  so-called  storage-in- 
transit  privileges  covered  by  tariffs  filed  by  the 
Pennsylvania  with  the  Interstate  Commerce  Com¬ 
mission.  Duquesne  unloads  the  sugar  from  the 
Pennsylvania’s  cars  on  arrival  and  reloads  the  sugar 
into  Pennsylvania’s  cars  on  their  departure.  By 
the  tariff  the  owners  are  required  to  do  the  loading . 
and  unloading.  The  work  of  unloading  and  loading 
is  performed  for  the  owner  by  Duquesne,  who  bills 
the  owner  for  that  service  as  well  as  for  storage  and 
other  services  rendered.  At  its  Pittsburgh  ware¬ 
house  Duquesne  handles  freight  which  has  come  in, 
or  is  destined  to  movement,  over  the  Pennsylvania, 
or  which  has  both  come  in  and  is  going  out  over  the 
Pennsylvania.  The  commodities  handled  at  that 
place  are  hauled  in  both  carload  and  less-than-car* 
load  lots.  Duquesne  loads  and  unloads  the  carload 
shipments  as  they  arrive  at  and  depart  from  its 
platform,  stores  the  goods,  and  performs  other 
handling  services  in  connection  with  their  receipt 
and  delivery.  Duquesne  charges  the  owner  for  these 
services.  In  the  case  of  incoming  less-than-carload 
shipments  the  freight  is  unloaded  by  the  Pennsyl¬ 
vania  from  the  cars  to  its  platform,  and  is  delivered 
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,  to  and  received  by  Duquesne  there.  In  the  case  of 
outgoing  less-than-carload  shipments,  Duquesne  de¬ 
livers  the  freight  on  the  Pennsylvania's  platform. 
Pennsylvania  then  issues  its  bill  of  lading,  loads  the 
freight  into  cars,  and  moves  them  out"  (Pages  44St. 
450.)  ' 

After  discussing  the  legislative  history  of  the  statutes, 
the  court  indicated  the  controversy  existing  between  the 
Railroad  Retirement  Board  and  Duquesne  as  to  the  proper 
interpretation  of  the  statute.  This  controversy,  the  court 
did  not  find  it  necessary  to  resolve,  because,  as  it  stated :  . 

“At  the  very  least,  the  phrases  in  question  em¬ 
brace  activities  which  form  a  part  of  transportation 
service  within  the  meaning  of  the  Interstate  Com¬ 
merce  Act."  (Page  453.) 

The  court  then  pointed  out  that  the  loading  and  unload¬ 
ing  of  freight  was  such  a  service,  and  said: 

“  Duquesne 's  answer  is  that  the  service  of  loading 
and  unloading  is  done  by  it  for  its  customers,  that 
these  services  are  rendered  before  railroad  transpor¬ 
tation  has  begun  or  after  it  has  ended,  that  they  are 
not  and  cannot  be  a  part  of  railroad  transportation 
since  the  tariff  of  the  Pennsylvania  forbids  it  from 
performing  the  services.  Duquesne 's  conclusion  is 
that  under  such  circumstances  loading  and  unloading 
are  not  and  cannot  be  a  part  of  railroad  transporta¬ 
tion.  The  question,  however,  is  not  whether  in  these 
,  .  cases  the  service  of  loading  and  unloading  is  being 
rendered  by  the  Pennsylvania  and  is,  therefore,  in 
fact  a  part  of  its  transportation  service.  It  is  not 
whether  the  affiliate  would  itself  be  subject  to  the 
Interstate  Commerce  Act.  It  is  whether  a  carrier's 
affiliate  is  performing  a  service  that  could  be  per¬ 
formed  by  the  carrier  and  charged  for  under  the 
line-haul  tariffs.  If  it  is  such  a  service ,  it  is  a  trans¬ 
portation  service  within  the  meaning  of  the  present 
Acts, ” 


**  In  other  words  if  a  service  is  involved  which 
the  railroad  could  perform  as  a  part  of  its  transpor¬ 
tation  service,  it  is  within  the  present  Acts.  It  then 
makes  no  difference  that  it  is  performed  by  a  carrier 
affilate  rather  than  by  the  carrier  itself.  We  think 
it  plain  that  the  definitions  in  question  include  at  the 
very  least  those  activities  which  would  be  transporta¬ 
tion  services  when  performed  by  a  railroad  but  which 
it  chooses  to  have  performed  by  its  affiliated” 
(Pages  453-454.)  (Emphasis  supplied.) 

The  case  at  bar  appears  to  be  exactly  covered  by  the 
facts  and  reasoning  stated  by  the  Supreme  Court  in  the 
Duquesne  case.  Universal  not  only  loads  and  unloads 
freight,  but  performs  numerous  other  services  specifically 
included  in  ‘ 4 transportation* ’  as  defined  in  the  Interstate 
Commerce  Act.  Even  so,  however,  it  contends  that  it  is 
not  covered  by  the  statute.  It  says  that  the  services  per¬ 
formed  by  it  could  not  be  performed  by  a  rail  carrier.  It 
argues  that  since  it  is  itself  a  carrier  under  the  recently 
enacted  Title  IV  of  the  Interstate  Commerce  Act,  (relating 
to  freight  forwarders),  and  handles  freight  under  its  own 
bills  of  lading  and  tariffs,  “neither  Central  nor  any  other 
railroad  could  perform  or  would  be  permitted  to  perform 
such  services.”  Stripped  of  technical  phraseology,  this 
means  simply  that  no  railroad  could  perform  the  services 
now  being  performed  by  Universal  because  Universal  is 
now  performing  them.  This  is  exactly  the  same  contention 
which  was  rejected  by  the  Supreme  Court  in  the  Duquesne 
case.  Duquesne  contended  that  the  loading  and  unloading 
services  performed  by  it  were  “done  by  it  for  its  cus¬ 
tomers,”  and  that  the  tariff  of  the  Pennsylvania  Railroad 
“forbids  ft  from  performing  the  services.”  Hence,  it  was 
argued  that  they  could  form  no  part  of  rail  transportation. 
The  Supreme  Court  made  it  very  dear,  however,  that  it  was 
the  type  of  services  with  which  it  was  concerned,  not  the 


fact  of  whether  the  specific  services  could  be  legally  per¬ 
formed  by  a  specific  railroad  company  or  companies  under 
the  circumstances.  It  said  that  the  statutory  definition 
included  “those  activities  which  would  be  transportation 
services  when  performed  by  a  railroad  but  which  it  chooses 
to  have  performed  by  its  affiliate.”  We  do  not  see  how 
the  court  could  have  expressed  itself  more  clearly,  or  have 
more  certainly  repudiated  the  argument  here  made. 

’  The  Duquesne  case  establishes  a  simple,  straightfor¬ 
ward  proposition  of  law.  Where  a  carrier-controlled  com¬ 
pany  performs  services  which,  if  performed  by  a  rail  car¬ 
rier  would  constitute  phases  of  the  transportation  service 
rendered  by  it,  they  are  services  “in  connection  with  trans¬ 
portation”  within  the  meaning  of  this  Act  The  record  in 
this  case  establishes  that  Universal  performs  the  services 
of  receiving,  loading,  unloading,  transferring  in  transit, 
and  delivering  rail-hauled  freight.  These  are  ail  services 
which  would  form  a  part  of  rail  transportation  if  per¬ 
formed  by  a  rail  carrier.  Hence,  they  constitute  services 
in  connection  with  transportation  when  performed  by 
Universal.  We  have  carefully  studied  the  technical  and 
subtle  arguments  advanced  by  the  appellant  in  its  brief,  and 
have  been  unable  to  see  how  they  can  be  effective  to  avoid 
this  conclusion. 


CONCLUSION 


In  conclusion,  we  submit  that  the  evidence  in  the  record 

. 

amply  sustains  the  decision  of  the  Railroad  Retirement 
Board  to  the  effect,  first,  that  Universal  is  a  company  con¬ 
trolled  by  Central,  and  second,  that  it  performs  services 
in  connection  with  the  transportation  of  property  trans¬ 
ported  by  railroad,  or  in  connection  with  the  other  opera¬ 
tions  mentioned  by  the  Act.  Both  of  the  issues  raised  in 
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this  case  present  questions  of  fact,  and  we  conclude  that 
the  decision  of  the  Retirement  Board  was  amply  supported 
by  evidence  as  to  both  points,  and  should  be  sustained. 
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.  Appeal  from  Judgment  of  the  United  States  District 
Court  for  the  District  of  Columbia 


REPLY  BRIEF  OF  APPELLANT 


Introductory  Statement. 

This  appellant  filed  its  brief  in  this  cause  and  thereafter 
separate  briefs  were  filed  by  the  appellee,  Railroad  Re¬ 
tirement  Board,  and  the  appellee,  Brotherhood  of  Railway 
and  Steamship  Clerks,  Freight  Handlers,  Express  and 
Station  Employees.  For  brevity  the  appellees’  briefs  are 
referred  to  herein  as  the  “Board’s  brief”  and  the 
“Brotherhood’s  brief”  respectively. 

The  points  and  principles  upon  which  the  appellant 
relies  have  been  set  forth  in  our  original  brief  and  we 
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do  not  wish  to  burden  the  Court  with  a  restatement  of 
them.  For  that  reason,  we  propose  to  confine  ourselves 
in  this  reply  brief  to  an  analysis  of  what  we  believe  to  be 
fallacies  in  the  briefs  of  appellees. 

The  same  short  titles  used  in  appellant’s  original  brief 
and  in  appellees’  answer  briefs,  are  used  herein. 

Restatement  of  the  Issues. 

r  A  single  issue  forms  the  subject  of  the  present  pro¬ 
ceeding,  namely,  whether  Universal  is  an  “employer” 
■within  the  meaning  of  the  Railroad  Unemployment  In¬ 
surance  Act. 

Inasmuch  as  it  is  conceded  that  Universal  is  not  a  car¬ 
rier  by  railroad  or  other  carrier  subject  to  Part  I  of  the 
Interstate  Commerce  Act,  the  issue  is  whether  it  falls 
within  that  portion  of  the  definition  section  of  the  Act 
which  includes  as  an  “employer”  subject  to  the  Act: 

“.  .  .  any  company  which  is  directly  or  indirectly 
owned  or  controlled  by  one  or  more  such  carriers  or 
under  common  control  therewith,  and  which  operates 
any  equipment  .or  facility  or  performs  any  service 
(except  trucking  service,  casual  service,  and  the  casual 
operation  of  equipment  or  facilities)  in  connection 
with  the  transportation  of  passengers  or  property 
by  railroad,  or  the  receipt,  delivery,  elevation,  trans¬ 
fer  in  transit,  refrigeration  or  icing,  storage,  or 
handling  of  property  transported  by  railroad.  .  . 

In  order  for  a  corporation,  not  itself  a  carrier,  to  come 
within  the  definition,  two  things  are  necessary — (1)  it 
must  be  directly  or  indirectly  owned  or  controlled  by 
one  or  more  carriers  or  under  common  control  therewith, 
and  (2)  it  must  operate  an  equipment  or  facility,  or  per¬ 
form  a  service  other  than  trucking  service,  casual  service, 
or  the  casual  operation  of  equipment  or  facilities,  in  con¬ 
nection  with  the  transportation  of  passengers  or  property 
by  railroad,  or  the.  receipt,  delivery,  elevation,  transfer  in 
transit,  refrigeration  or  icing,  storage,  or  handling  of 
property  transported  by  railroad.  The  absence  of  either 
of  these  two  requirements  excludes  a  corporation  from  the 
operation  of  the  Railroad  Unemployment  Insurance  Act, 
and  places  it  under  the  coverage  of  the  Social  Security 
System  applicable  to  employment  generally. 
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•'  The  Railroad  Retirement  Board,  in  the  decision  which 
gives  rise  to  this  action,  has  found  that  Universal  is 
controlled  by  New  York  Central  Railroad,  and  is  engaged 
in  the  performance  of  services  and  the  operation  of  facili¬ 
ties  (other  than  trucking  service,  casual  service  or  the 
casual  operation  of  facilities)  in  connection  with  the 
transportation  of  property  by  railroad  and  the  receipt, 
delivery,  transfer  in  transit,  storage  and  handling  of 
property  transported  by  railroad. 

It  is  the  position  of  the  appellant  herein  that  the  deci¬ 
sion  of  the  Board  on  each  of  such  points  is  not  supported 
by  the  evidence  and  is  contrary  to  law,  and  that  the 
United  States  District  Court  for  the  District  of  Columbia 
erred  in  affirming  the  Board’s  decision. 

The  Issue  of  Control 

Universal’s  first  6ontention  is  that  it  is  not  controlled, 
within  the  meaning  of  the  Railroad  Unemployment  In¬ 
surance  Act,  by  New  York  Central  Railroad. 

In  answer  to  this  Proposition,  both  appellees  have  as¬ 
serted  that  the  Board’s  finding  that  Universal  has  been 
controlled  by  Central  is  correct.  Both  appellees’  briefs  fol¬ 
low  a  similar  line  of  argument  thereon,  in  which  it  is 
assumed  that  the  evidence  establishes  that  prior  to  June 
15,  1939,  Central  actively  participated  in  and  directed 
the  affairs  of  Universal,  and  that  Universal  was  operated 
as  an  integral  part  of  the  Central  System.  (Board’s 
Brief,  pp.  12  and  29;  Brotherhood’s  Brief,  pp.  6-8). 

The  appellees’  entire  argument  concerning  the  exist¬ 
ence  of  control  after  the  creation  of  the  Trust  on  June  15, 
1939,  rests  upon  the  basic  premise  that  active  domination 
and  control  existed  prior  thereto. 

Yet  the  Board’s  brief  admits  that  its  findings  in  refer¬ 
ence  to  the  asserted  domination  and  control  prior  to 
June  15,  1939,  are  “directly  supported'  solely  by  the  evi¬ 
dence  claimed  by  appellant  to  be  incompetent  as  hearsay” 
(Board’s  brief,  p.  31). 

The  Board  contends,  however,  that  it  is  only  uncor¬ 
roborated  hearsay  which  is  objectionable  in  an  admini¬ 
strative  proceeding  of  this  character  and  that  the  findings 
based  upon  the  controversial  documents  and  exhibits  are 
corroborated  by  the  Board’s  owm  findings  of  the  sub¬ 
sequent  events.  This  is  reasoning  in  a  circle  because  the 
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findings  of  the  subsequent  events  are  claimed  to  be  sup¬ 
ported  almost  entirety  by  the  findings  as  to  the  situation 
prior  to  June  15,  1939. 

The  Vice  of  Hearsay  Evidence. 

The  opportunity  for  cross-examination  is  the  key  factor 
underlying  the  exclusion  of  hearsay  evidence.  As  stated 
in  Wigmore  on  Evidence  (Third  Ed.)  Vol.  V,  p.  3: 

“Theory  of  the  Hearsay  Rule.  The  fundamental  test, 
shown  by  experience  to  be  invaluable,  is  the  test  of 
Cross-examination.  .  .  . 

.  .  .  The  theory  of  the  Hearsay  rule,  is  that  the  many 
possible  deficiencies,  suppressions,  sources  of  error 
and  untrustworthiness,  which  lie  underneath  the  bare 
untested  assertion  of  a  witness,  may  be  best  brought  to 
light  and  exposed  by  the  test  of  Cross-examina¬ 
tion.  ...  It  is  here  sufficient  to  note  that  the  Hearsay 
rule,  as  accepted  in  our  law,  signifies  a  rule  rejecting 
assertions,  offered  testimonially ,  which  have  not  "been 
in  some  way  subjected  to  the  test  of  Cross-examinar 
tion (Emphasis  copied) 

The  theory  of  the  hearsay  rule  has  been  judicially 
pronounced  by  the  Supreme  Court  of  the  United  States  in 
the  landmark  case  of  Queen  v.  Hepburn  (1813)  7  Cranch 
290,  3  L.  Ed.  348,  as  follows: 

“These  several  opinions  of  the  court  depend  on  one 
general  principle;  the  decision  of  which  determines 
them  all.  It  is  this:  That  hearsay  evidence  is  iri- 
-  competent  to  establish  any  specific  fact,  "which  fact  is 
in  its  nature  susceptible  of  being  proved  by  witnesses 
who  speak  from  their  own  knowledge. 


“It  was  very  justly  observed  by  a  great  judge  that 
‘all  questions  upon  the  rules  of  evidence  are  of  vast 
importance  to  all  orders  and  degrees  of  men:  our 
lives,  our  liberty,  and  our  property  are  all  concerned 
in  the  support  of  these  rules,  which  have  been  matured 
by  the  wisdom  of  ages,  and  are  now  revered  from  their 
antiquity  and  the  good  sense  in  which  they  are 
founded.  ’ 

“One  of  these  rules  is,  that  ‘hearsay'  evidence  is 
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in  its  own  nature  inadmissible.  That  this  species  of 
testimony  supposes  some  better  testimony  which  might 
be  adduced  in  the  particular  case,  is  not  the  sole 
ground  of  its  exclusion.  Its  intrinsic  weakness,  its 
incompetency  to  satisfy  the  mind  of  the  existence  of 
the  fact,  and  the  frauds  which  might  be  practiced 
under  its  cover,  combine  to  support  the  rule  that 
hearsay  evidence  is  totally  inadmissible.” 

So,  also,  in  the  widely  cited  case  of  Donnelly  v.  United 
States ,  (1913)  228  U.S.  243,  57  L.  Ed.  820,  832,  the  Supreme 
Court  reaffirmed  the  hearsay  rule  and  restated  its  under¬ 
lying  reasons  as  follows : 

“Hearsay  evidence,  with  a  few  well-recognized  ex¬ 
ceptions,  is  excluded  by  courts  that  adhere  to  the 
principles  of  the  common  law.  The  chief  grounds  of 
its  exclusion  are,  that  the  reported  declaration  (if  in 
fact  made)  is  made  without  the  sanction  of  an  oath, 
with  no  responsibility  on  the  part  of  the  declarant 
for  error  or  falsification,  without  opportunity  for  the 
court,  jury,  or  parties  to  observe  the  demeanor'  and 
temperament  of  the  writness,  and  to  search  his  motives 
and  test  his  accuracy  and  veracity  by  cross-examina¬ 
tion,  these  being  most  important  safeguards  of  the 
truth  where  a  witness  testifies  in  person,  and  as  of 
his  own  knowledge;  and,  moreover,  he  who  swears  in 
court  to  the  extrajudicial  declaration  does  so  (es¬ 
pecially  where  the  alleged  declarant  is  dead)  free 
from  the  embarrassment  of  present  contradiction,  and 
with  little  or  no  danger  of  successful  prosecution  for 
perjury.  It  is  commonly  recognized  that  this  double 
relaxation  of  the  ordinary  safeguards  must  very 
.  .  greatly  multiply  the  probabilities  of  error,  and  that 
hearsay  evidence  is  an  unsafe  reliance  in  a  court  of 
justice.” 

"  :  ‘  Analysis  of  the  Hearsay  Evidence. 

What,  then,  is  the  evidence  upon  which  is  based  the 
finding  that  prior  to  June  15,  1939,  Central  actively  par¬ 
ticipated  in  and  directed  the  affairs  of  Universal  and 
Universal  was  operated  as  an  integral  part  of  the  Central 
System?  (Board’s  brief,  pp.  12  and  29). 

Generally  speaking,  it  is  the  material  which  appears 
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between  pages  185  and  224  of  the  Joint  Appendix  which 
consists,  for  the  most  part,  of  a  decision  of  the  Interstate 
Commerce  Commission  in  Freight  Forwarding  Investiga¬ 
tion,  No.  27365,  dated  October  11,  1938,  and  reported  in 
229  I.C.C.  201,  and  of  copies  of  various  letters,  memoranda 
and  other  documents  which  had  been  received  in  evidence 
by  the  Interstate  Commerce  Commission  in  such  Investiga¬ 
tion. 

The  order  of  the  Interstate  Commerce  Commission  was 
offered  and  admitted  in  evidence  by  the  Board  in  the 
present  proceeding  and  was  accepted  as  adequate  proof 
of  all  the  statements  made  therein. 

Incidental  to  its  primary  findings,  the  Commission  stated 
that,  as  a  result  of  the  stock  option  arrangement  with 
Linden,  which  has  been  described  in  our  original  brief, 
Central  controlled  Freight  Company  and  through  it,  Uni¬ 
versal. 

The  Brotherhood  in  its  brief  in  this  cause  has  intimated 
that  the  validity  of  the  Commission’s  finding  is  supported 
by  the  fact  that  it  was  never  challenged  in  the  courts. 
(Brotherhood’s  brief,  p.  8).  The  fact  is  that  neither 
Freight  Company  nor  Universal  was  a  party  to  the  pro¬ 
ceeding  and,  therefore,  had  no  right  or  opportunity  to 
ask  a  review  of  the  decision.  Central  regarded  such  find¬ 
ing  as  clearly  erroneous  but  concluded  (Exh.  9  and  10, 
Jt.  App.  172  and  179)  that  the  most  effective  solution  from 
its  standpoint  was  to  divest  itself  of  every  right  or  power 
over  the  shares  of  stock  of  Freight  Company  through 
which  the  Commission  had  asserted  that  control  of  Uni¬ 
versal  had  been  exercised. 

It  was  with  this  background  that  Central,  through  its 
subsidiary,  Securities  Corporation,  caused  the  Trust  Agree¬ 
ment  to  be  entered  into  on  June  15,  1939,  with  Linden  and 
Balthasar  H.  Meyer  as  Trustee,  by  the  terms  of  which 
the  voting  rights  of  the  148,000  shares  of  Freight  Company 
stock  held  by  Linden,  were  turned  over  to  Mr.  Meyer  as 
Trustee,  with  full  power  and  authority  to  vote  the  same 
free  of  any  control  or  influence  of  any  kind  or  character 
on  the  part  of  Central  or  any  of  its  subsidiaries  or  Linden 
or  any  of  the  officers  or  directors  of  any  of  such  companies. 

The  exhibits  which  were  offered  in  evidence  in  this 
cause  by  both  the  Examiner  and  by  the  counsel  for  the 
Brotherhood,  for  the  purpose  of  showing  control  of  Uni-: 
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versal  by  Central,  consisted  almost  entirely  of  copies  of 
exhibits  or  portions  of  exhibits  taken  from  the  files  of  the 
Interstate  Commerce  Commission  •  in  the  Freight  For¬ 
warding  Investigation,  and  from  the  files  of  another 
proceeding  before  the  Commission  to  determine  whether 
Central  had  violated  the  Panama  Canal  Act  in  acquiring 
a  beneficial  interest  in  Freight  Company’s  stock  in  view 
of  Freight  Company’s  ownership  of  Nicholson-Universal 
Steamship  Company.  The  copies  of  such  exhibits  con¬ 
sisted  of  copies  of  letters  and  other  memoranda  found  in 
the  files  of  Central  and  its  subsidiaries  by  the  Interstate 
Commerce  Commission  investigators,  all  of  which  were 
dated  prior  to  June  15,  1939.  In  fact,  the  great  majority  of 
such  letters  and  memoranda  were  dated  many  years 
earlier. 

It  will  be  noted  that  the  Board’s  decision  relies  almost 
in  its  entirety  upon  these  copies  of  old  exhibits  used  in 
the  Freight  Forwarding  Investigation  and  the  Nicholson- 
Universal  Steamship  Company  proceeding  notwithstand¬ 
ing  the  fact  that  its  General  Counsel  had  stated  that  such 
evidence  was  not  sufficient  to  determine  the  question  of 
control  after  June  15,  1939,  and  that  the  Board  itself  had 
adopted  and  approved  such  conclusion.  (Exh.  No.  3,  Jt. 
App.  148-9,  and  B.O.  39-548,  Jt.  App.  6-7,  admitted  by 
Answers  of  Appellees,  Jt.  App.  13  and  15). 

But  such  exhibits  are  of  no  value  as  evidence  in  this 
proceeding  for  other  reasons.  So  far  as  the  Freight  For¬ 
warding  Investigation  -was  concerned,  neither  Universal 
nor  Freight  Company  was  a  party,  and  many  of  the 
letters  and  memoranda  comprising  such  exhibits,  were 
written  without  even  the  knowledge  of  Freight  Company 
or  Universal.  Yet  the  mere  statements  found  in  such 
letters  and  memoranda,  including  opinions  of  the  writers, 
were  accepted  by  both  the  Examiner  and  the  Board  as 
proven  facts  without  further  proof.  Used  for  such  pur¬ 
pose,  such  letters  and  memoranda  were  pure  hearsay. 

The  same  objections  apply  to  the  copies  of  exhibits  from 
the  Nicholson-Universal  Steamship  Company  proceeding, 
in  addition  to  which  it  is  clear  that  the  issues  in  such 
proceeding  were  entirely  different  from  those  here  in¬ 
volved. 

Throughout  the  hearing,  Universal  objected  vigorously 
to  the  admission  of  these  various  exhibits  and  it  has  been 
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our  position  throughout  this  proceeding  that  they  are  not 
competent,  probative  evidence  in  support  of  the  findings 
of  the  Board. 

In  the  case  of  most  of  the  letters  and  memoranda,  it 
will  be  noted  that  they  were  written  by  individuals  who 
were  not  in  any  manner  connected  with  Freight  Company 
or  Universal.  But  even  the  letters  and  memoranda  written 
by  officers  of  Freight  Company  or  Universal  were  clearly 
incompetent  for  the  reasons  hereafter  set  forth.  All  of 
such  purported  evidence  is  incompetent  under  the  hearsay 
rule  of  which  more  will  be  said  later. 

The  use  of  fragmentary  data  as  evidence  in  this  manner 
prevents  the  truth  from  being  developed  and  leads  to 
erroneous  inferences  and  conclusions  based  upon  half- 
truths  and  incomplete  factual  information. 

An  example  is  found  in  the  letters  and  memoranda 
written  by  F.  N.  Melius,  a  former  President  of  Freight 
Company  and  Universal.  The  Board  has  intimated  in  its 
brief  that  these  documents  would  be  competent  as  “ad¬ 
missions”  regardless  of  the  competency  of  the  other  hear¬ 
say  evidence.  (Board’s  brief  p.  32). 

It  is  true  that  admissions  against  interest  constitute 
one  of  the  recognized  exceptions  to  the  usual  hearsay  rule. 
The  exception  is  based  upon  the  ground  that  where  a 
person  makes  a  statement  which  is  contrary  to  his  own 
interests,  that  fact  imports  a  sufficient  degree  of  truth  to 
the  statement  to  justify  its  competency.  The  term  “admis¬ 
sion”  is  used  in  contra-distinction  to  the  term  “self-serv¬ 
ing  declarations”. 

An  examination  of  the  letters  and  memoranda  written 
by  Mr.  Melius  and  used  in  evidence  in  this  proceeding 
demonstrates  that  there  is  nothing  in  them  that  could  in 
any  manner  be  construed  as  admissions. 

From  a  reading  of  the  Board’s  brief,  one  might  assume 
that  the  letters  and  memoranda  admitted  that  Universal 
was  under  the  control  of  Central.  On  the  contrary,  the 
letters  and  memoranda  were  nothing  more  than  ordinary 
day  to  day  correspondence  between  Universal  or  Freight 
Company,  on  the  one  hand,  and  Central,  on  the  other, 
dealing  with  business  transactions.  There  is  nothing  in 
any  of  the  letters  or  memoranda  which  would  not  have  been 
written  between  Universal  or  Freight  Conmanv  and  anv 
other  carrier  with  which  ,  they  transacted  business. 
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The  fact  that  Mr.  Melius  was  deceased  at  the  time  of 
the  hearing  in  this  proceeding  is  not  an  argument  in  favor 
of  the  competency  of  his  letters  and  memoranda,  as  in¬ 
timated  by  the  Board’s  brief,  but  rather  is  a  further  cogent 
reason  for  excluding  them.  If  Mr.  Melius  had  been  alive, 
he  could  have  been  called  as  a  witness  to  explain  the  letters 
and  documents.  His  death  made  it  impossible  to  bring 
out  the  full  facts  concerning  the  letters  and  memoranda. 

Practically  all  of  such  letters  and  memoranda  were  re¬ 
ceived  as  exhibits  or  parts  of  exhibits  before  the  Inter¬ 
state  Commerce  Commission  where  the  issues  were  dif¬ 
ferent,  and  the  fact  that  such  exhibits  may  have  been 
competent  in  such  proceeding,  does  not  make  them  com¬ 
petent  here. 

In  the  case  of  many  of  them,  only  such  portions  of 
the  original  exhibits  before  the  Interstate  Commerce  Com¬ 
mission  'were  offered,  as  in  the  opinion  of  counsel  for  the 
Brotherhood  were  favorable  to  his  position. 

One  of  the  exhibits  (Ex.  23,  Jt.  App.  190),  consists  of 
a  transcript  of  part  of  the  oral  testimony  before  the 
Interstate  Commerce  Commission  in  the  Nicholson-Uni¬ 
versal  Steamship  Company  proceeding.  We  are  at  an 
absolute  loss  to  understand  upon  what  possible  theory 
such  transcript  would  have  any  probative  value  here.  The 
fact  that  certain  witnesses  testified  to  certain  things  there 
does  not  prove  their  statements  to  be  either  true  or 
relevant.  If  any  of  the  matters  concerning  which  such 
witnesses  testified  w-ere  competent  in  this  hearing,  they 
were  subject  to  subpoena  and  should  have  been  called  and 
examined  orally  at  the  hearing  before  the  Examiner  and 
Universal  thus  would  have  been  afforded  the  opportunity 
to  object  to  any  questions  or  answers  deemed  by  it  to  be 
improper  and  to  personally  cross-examine  such  witnesses 
in  respect  of  such  questions  or  answers  as  were  ruled  to 
be  proper.  To  admit  a  transcript  of  this  kind  in  evidence 
is  analogous  to  an  ex  parte  examination  of  a  witness. 

A  similar  situation  exists  concerning  Exhibit  15  (Jt. 
App.  185)  w’hich  consists  of  an  unsworn  statement  made 
by  Mr.  Healey  before  a  Senate  Committee.  One  might 
with  equal  propriety  offer  a  magazine  article  as  proof  of 
the  statements  and  conclusions  which  it  sets  forth. 

Counsel  for  Universal  are  not  unmindful  of  the  fact  that 
the  Act  provides  that  the  rules  of  evidence  prevailing  in 
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courts  of  law  or  equity  shall  not  be  controlling  in  a  pro¬ 
ceeding  of  this  kind,  but  earnestly  insist  that  this  does  not 
warrant  such  a  disregard  of  the  fundamental  rules  of  evi¬ 
dence  as  will  result  in  unmerited  hardship  and  injustice 
to  the  opposing  party.  In  other  words,  it  was  not  intended 
thereby  to  permit  the  disregard  of  those  basic  maxims  of 
the  law’  of  evidence  as  are  designed  to  preserve  the  in¬ 
herent  rights  and  equities  of  the  parties  and  protect  them 
from  that  type  of  testimony,  be  it  true  or  false,  which 
from  its  very  nature  affords  them  no  opportunity  to  rebut 
or  explain,  or  which  may  create  an  impression  in  the 
mind  of  the  tribunal  entirely  at  variance  with  the  actual 
facts  of  the  situation. 

Upon  the  ground  that  they  are  mere  hearsay  and  are  in 
no  manner  proof  of  the  facts  which  they  purport  to  show, 
written  or  printed  documents  in  judicial  form  or  other¬ 
wise,  such  as  affidavits,  answers  to  interrogatories,  deposi¬ 
tions  and  pleadings  filed  in  judicial  or  other  proceedings, 
reports  of  public  boards,  bodies  or  officials,  or  of  officers 
of  private  corporations,  letters,  postcards,  telegrams, 
memoranda  and  diaries,  are  likewise  inadmissible.  (See 
22  C.  J.  207  and  cases  there  cited.)  It  is  only  when  the 
existence  of  the  document,  and  not  what  it  purports  to 
show ,  is  in  issue,  or  where  it  becomes  necessary  to  impeach 
the  contradictory  statements  of  the  one  who  prepared  it, 
that  it  will  be  admitted  for  such  purpose  and  such  purpose 
only.  Again,  in  the  case  of  a  report  of  a  public  board  or 
body,  it  may  be  used  to  prove  only  that  such  board  or 
body  made  such  report  in  the  form  shown,  where  the  fact 
of  its  existence  is  material  and  in  dispute,  but  not  to  prove 
that  the  statements  and  conclusions  set  out  therein  are 
true  and  correct. 

In  this  case,  Universal  does  not  deny  that  all  of  such 
exhibits  were  authentic  copies  of  what  they  purported  to 
be,  nor  does  it  deny  that  the  various  persons  wrote  the 
respective  letters  and  memoranda  to  which  their  names  are 
appended.  However,  this  in  no  manner  renders  them 
competent  as  evidence  but  instead  clearly  demonstrates 
the  vice  of  hearsay  evidence  which  results  in  wholly  un¬ 
warranted  and  unjustified  inferences  being  drawn  from 
fragmentary  data,  where  the  author  is  not  present  as  a 
witness  in  the  proceeding  and  available  for  cross-examina¬ 
tion  which  may  explain  the  full  and  true  meaning  of  the 
written  statements. 
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The  Effect  of  the  Trust  Indenture. 

The  appellant’s  position  is  that  even  though  it  were 
conceded  that  Central  controlled  Universal  prior  to  June 
15,  1939,  (which  Universal  has  at  all  times  denied),  the 
Trust  Indenture  of  June  15,  1939  resulted  in  a  complete 
destruction  of  any  possible  power  which  Central  might 
have  had  to  control  Universal  prior  to  such  .date.  Inas¬ 
much  as  the  Railroad  Unemployment  Insurance  Act  did 
pot  come  into  operation  until  July  1,  1939,  the  primary 
issue  in  this  case  is  limited  to  whether  Universal  has  been 
controlled  by  Central  since  such  time. 

In  seeking  to  overcome  the  effect  of  the  Trust  Indenture 
the  Board’s  brief  has  stated  that  “Central’s  control  over 
Freight  Company  and  Universal  was  not  affected  to  any 
extent  by.  the  Trust  Indenture  and  Agreement  of  June 
15,  1939.”  (Board’s  brief,  p.  33).  The  Brotherhood’s  brief 
has  taken  a  similar  position.  (Brotherhood’s  brief,  p.  9). 

In  their  arguments,  both  appellees  rely  entirely  upon 
the  findings  as  to  the  exercise  of  active  control  and  domina¬ 
tion  of  Universal  prior  to  June  15,  1939.  They  argue  that 
the  situation  after  that  date  does  not  appear  to  have  been 
materially  changed  and  they  conclude  therefore  that  Uni¬ 
versal  must  have  been  actively  controlled  and  dominated 
by  Central  after  June  15,  1939. 

But  as  pointed  out  above,  the  first  premise  is  fallacious 
and  is  not  supported  by  any  competent  evidence  and  the 
conclusion  has  no  greater  validity  than  the  premise. 

In  their  arguments  on  this  point  the  appellees  have 
asserted  as  facts  things  which  are  merely  assumptions  on 
their  part  and  which  are  not  true  in  fact. 

For  example,  on  page  33,  the  Board’s  brief  states  that 
Central  as  “the  owner  of  all  the  stock  of  Linden,  has  been 
both  the  creator  and  sole  beneficiary  of  the  trust  and  has 
therefore  had  the  right  to  terminate  the  trust  at  any  time 
it  so  desired,  with  or  without  the  Trustee’s  consent.” 
Central  was  never  the  owner  of  the  stock  of  Linden  nor 
was  it  the  creator  and  sole  beneficiary  of  the  trust. 
Furthermore,  the  trust  here  created  was  filed  with  the 
Interstate  Commerce  Commission  with  certain  resultant 
legal  consequences,  such  that  Central,  even  if  it  otherwise 
would  have  had  a  power  to  terminate  the  trust,  would  have 
been  estopped  to  do  so  without  the  consent  of  the  Inter¬ 
state  Commerce  Commission. 
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The  practice  of  transferring  stock  to  a  trustee  with 
discretionary  power  to  vote  the  stock,  in  order  to  ac¬ 
complish  a  complete  divorcement  of  control  over  the  sub¬ 
ject  corporation,  has  been  recognized  by  the  Interstate 
Commerce  Commission,  by  the  Courts  and  by  Congress. 
(See  discussion  and  authorities  cited  in  appellant’s  brief, 
pp.  28-31).  Yet  the  Board  in  its  brief  asserts  that  such 
a  practice  is  wholly  meaningless,  inoperative  and  in¬ 
effective. 

On  page  34  of  the  Board’s  brief  a  contention  is  made 
that  as  a  result  of  the  enactment  on  May  16,  1942  of  Part 
IV  of  the  Interstate  Commerce  Act,  (Freight  Forwarder 
Act)  the  objections  of  the  Interstate  Commerce  Commis¬ 
sion  to  the  holding  of  Freight  Company  stock  by  Central 
were  obviated  and  consequently  Central  has  had  the  power 
since  that  date  to  terminate  the  trust.  But  this  contention 
is  untenable  for  various  reasons.  While  the  Freight  For¬ 
warder  Act  permitted  the  ownership  of  stock  in  a  freight 
forwarding  company  by  a  railroad,  it  does  not  follow  that 
its  enactment  removed  the  several  objections  to  the  re¬ 
lationship  between  Central  and  Freight  Company  which 
the  Interstate  Commerce  Commission  voiced  in  its  report. 
Certainly  it  is  for  the  Interstate  Commerce  Commission 
and  not  the  Railroad  Retirement  Board  to  determine  if 
and  when  its  objections  have  been  overcome.  Again,  while 
Clause  Sixth  of  the  trust  agreement  (Jt.  App.  182)  pro¬ 
vides  that  if  such  objections  shall  be  obviated,  the  Trustee 
shall  transfer  and  deliver  such  stock  upon  request  to 
Securities  Corporation,  there  is  no  provision  therein 
giving  Central  or  Securities  the  right  or  power  to  deter¬ 
mine  when  such  shall  have  occurred.  The  option  to  acquire 
such  stock  from  Linden  -which  existed  prior  to  the  execu¬ 
tion  of  the  trust  agreement  was  cancelled  and  terminated 
by  the  First  Clause  of  the  agreement  to  create  such  trust. 
(Jt.  App.  172-3).  Again  it  must  be  remembered  that 
Freight  Company  is  a  holding  company  owning  certain 
motor  carriers,  (Jt.  App.  Ill,  130-1),  and  under  Sec.  5(4)  of 
the  Interstate  Commerce  Act,  Central  is  prohibited  from 
acquiring  control  of  a  motor  carrier  or  carriers  through 
stock  ownership  or  otherwise  without  the  approval  and 
authorization  of  the  Interstate  Commerce  Commission. 
There  is  no  assurance  whatever  that  such  Commission 
would  approve  or  authorize  the  acquisition  by  Central  of 
the  control  of  such  motor  carriers.  Yet  the  acquisition  of 
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such  Freight  Company  stock  necessarily  means  the  ac¬ 
quisition  of  control  of  such  carriers. 

On  pages  34-35,  the  Board’s  brief  states  that  Central 
can  terminate  the  appointment  of  Mr.  Meyer  as  Trustee 
because  Central  “is  paying  his  compensation,  (and)  for 
whose  benefit  he  is  necessarily  acting”.  This  is  an  un¬ 
supported  assumption  -which  is  squarely  contradicted  by 
the  provisions  of  the  Trust  Agreement.  (Exh.  No.  10,  Jt. 
App.  178-85.)  Such  agreement  provides  (Jt.  App.  184)  that 
the  Trustee  shall  have  a  lien  upon  the  corpus  of  the  trust 
for  his  expenses  and  compensation  and  that  the  same  may 
be  retained  by  him  from  the  income  of  the  trust  before 
distribution  of  the  income  to  Securities  Corporation,  and 
that  he  is  mandated  to  act,  not  for  the  benefit  of  Central, 
but  for  the  benefit  of  all  of  the  stockholders  of  Freight 
Company  and  the  company  as  a  whole.  (Jt.  App.  180). 

On  page  35  the  Board’s  brief  states  that  he  (the  Trustee) 
“has  voted  the  Freight  Company  stock  in  precisely  the 
same  manner  as  it  had  been  voted  by  Central  prior  to 
the  Trust  Indenture”.  There  is  not  a  scintilla  of  evidence 
that  the  stock  ever  was  voted  by  Central. 

Again  on  page  35  the  Board’s  brief  states  that  he  (the 
Trustee)  “has  left  the  selection  of  officers  and  directors 
of  Freight  Company  and  Universal,  as  well  as  the  super¬ 
vision  and  management  of  their  affairs,  in  the  hands  of  the 
same  individuals  who  performed  these  functions  at  a  time 
when  Central  actively  participated  in  and  directed  the 
affairs  of  Freight  Company  and  Universal.”  Here  again 
is  complete  reliance  upon  the  fallacious  and  untrue  premise 
concerning  the  situation  prior  to  June  15,  1939. 

The  Board’s  brief  on  page  37  makes  a  flagrantly  er¬ 
roneous  statement  that  the  Interstate  Commerce  Commis¬ 
sion  has  passed  upon  the  effect  of  the  Trust  Indenture 
upon  CentraUs  alleged  control  over  Freight  Company  and 
that  it  held  in  ’Nicholson-Universal  SS.  Co.  Ownership,  248 
I.C.C.  43,  that  control  continued  to  remain  in  Central. 
(Board’s  brief,  p.  37).  While  the  Interstate  Commerce 
Commission  concluded  in  such  proceeding  (See  Exh.  22, 
Jt.  App.  p.  189)  that  the  indirect  beneficial  interest  which 
Central  had  in  Freight  Company  stock  violated  the  Panama 
Canal  Act,  the  Commission  in  its  decision  emphasized  two 
factors,  (1)  that  it  is  expressly  provided  in  the  Panama 
Canal  Act  that  the  word  “control”  as  used  therein  ex¬ 
pressly  includes  “the  powTer  to  exercise  control”  (Sheets 
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22  and  23  of  Exhibit),  a  provision  not  fonnd  in  the 
Railroad  Unemployment  Insurance  Act,  and  (2)  that  the 
Panama  Canal  Act  prohibits  “any  interest  whatsoever”, 
direct  or  indirect,  by  a  railroad  in  a  -water  carrier  and 
that  “any  interest  whatsoever  is  a  much  broader  term  than 
control.”  (Sheet  34  of  Exhibit).  To  illustrate  this,  the 
Commission,  on  page  34,  supposed  a  situation  “where  a 
railroad  has  sufficient  stock  to  put  one  director  on  the 
Board  of  a  competing  water  carrier.”  It  then  stated  that 
while  it  is  true  that  “the  railroad  would  not  have  control, 
legal  or  actual,  over  the  competing  water  carrier,  its  stock 
and  one  director  representation  would,  nevertheless,  be  an 
interest  plainly  condemned  by  Section  5(14)  of  the  Inter¬ 
state  Commerce  Act”  (Panama  Canal  Act). 

This  distinction  between  control  and  “any  interest  what¬ 
soever”  is  also  emphasized  in  the  concurring  opinion  of 
Mr.  Eastman,  the  Chairman,  on  page  38,  where  he  states: 

|  _ 

“Whether  or  not  the  New  York  Central  has  ‘control’ 
of  Nicholson-Universal  is  quite  different  from  the 
question  whether  or  not  it  has  ‘any  interest  whatso¬ 
ever’  in  Nicholson-Universal.  As  to  the  first  of  these 
questions,  doubt  is  raised  bv  the  transaction  with 
Overlakes  Corporation  and  more  particularly  by  the 
trust  agreement  relating  to  the  stock  of  U.  S.  Freight 
Company.”  (Our  emphasis.) 

We  agree  that  there  was  no  material  change  in  the 
management  of  Universal  after  June  15,  1939.  But  the 
control  and  management  of  its  business  policies  and  opera¬ 
tions  both  prior  to  and  after  that  date  rested  exclusively 
in  its  present  directors  and  officers,  except  for  occasional 
individual  changes  caused  by  death  or  resignation.  All  are 
wholly  independent  of  Central  and  have  maintained  a 
uniform  and  consistent  control  over  the  business  of  Uni¬ 
versal  since  its  founding  in  1925. 

i 

Assuming  only  for  the  purpose  of  argument  that  the 
evidence  on  which  the  Board’s  decision  is  based  were 
otherwise  competent,  it  would  merely  indicate  that  Central, 
prior  to  June  15,  1939,  had  at  most  a  mere  unexercised 
option  to  acquire  the  power  to  control  Freight  Company 
and  therefore  Universal,  and  that  since  such  date  Central 
has  had  neither  actual  control  of,  nor  the  power  to  control, 
Universal. 
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The  Competent  Evidence  Concerning  Control. 

In  marked  contrast  to  the  unwarranted  and  unjustified 
inferences  drawn  by  the  Board  from  the  hearsay  evidence, 
the  competent  and  direct  evidence  is  all  to  the  effect  that 
never  has  there  been  any  exercise  or  attempted  exercise  of 
control  of  Universal  by  Central  either  before  or  after 
June  15,  1939.  This  is  the  testimony  of  witness  after  wit¬ 
ness  familiar  with  the  relationship  between  the  corpora¬ 
tions  and  experienced  in  the  management  of  the  affairs 
of  Freight  Company  and  Universal  and  in  their  operations, 
in  addition  to  which  the  very  purpose  of  the  several  agree¬ 
ments  (Exh.  6,  7,  8,  9  and  10,  Jt.  App.  161-185)  was  to 
assure  and  maintain  the  independence  of  Freight  Com¬ 
pany  and  Universal  free  of  any  possible  control  by  Central. 

Mr.  Leibenderfer,  who  has  been  director,  secretary  and 
general  counsel  of  Freight  Company  and  Universal  from 
the  time  of  their  organization  down  to  the  present  time, 
and  who  has  never  missed  a  stockholders’  or  directors’ 
meeting,  (Jt.  App.  23-4)  testified  that  he  individually  has 
voted  all  proxies  received  from  stockholders  since  their 
organization  in  1925,  including  those  from  Linden  prior 
to  June  15,  1939,  and  those  from  the  Trustee  since  such 
date,  and  that  in  every  case  such  proxies  have  been  voted 
by  him  without  any  suggestion  of  any  kind  from  Linden, 
Securities  Corporation  or  Central  or  any  of  their  officers 
or  directors.  (Jt.  App.  39,  42-3-44).  Mr.  Leibenderfer  never 
has  been  in  any  manner  connected  with  Central.  (Jt.  App. 
26). 

This  entire  absence  of  any  control  or  attempt  to  con¬ 
trol,  either  directly  or  indirectly,  is  shown  also  by  the 
undisputed  evidence  of  Mr.  Forgash,  President  of  Uni¬ 
versal  and  Freight  Company  (Jt.  App.  52  et  seq.),  of  Mr. 
St.  John,  a  director  of  such  companies  since  1927  (Jt. 
App.  132-135),  of  Mr.  Meyer,  the  Trustee,  (Jt.  App.  59, 
64,  65),  of  Mr.  Burke,  Vice  President  of  Guaranty  Trust 
Company  which  organized  Linden  (Jt.  App.  79-80,  84-5), 
of  Mr.  Douglas,  the  President  of  Linden  (Jt.  App.  90-92), 
and  of  others. 

The  undisputed  evidence  of  the  officers  and  directors  of 
Freight  Company  and  Universal,  the  Trustee,  the  Vice- 
President  of  Guaranty  Trust  Company,  the  President  of 
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Linden  and  the  Vice-President  of  Central  is  all  to  the  same 
effect,  viz.,  that  such  stock  never  has  been  used  in  any 
manner  by  Central  or  any  of  its  subsidiaries  or  by  Linden 
to  control  or  influence,  or  in  an  attempt  to  control  or 
influence  the  election  of  any  directors  of  either  Freight 
Company  or  Universal,  that  the  directors  of  Freight  Com¬ 
pany  and  Universal  have  always  been  persons  selected  by 
the  management  itself  without  suggestion  from  Central  or 
its  subsidiaries  or  from  Linden,  that  neither  Central  nor 
its  subsidiaries  nor  Linden  has  ever  sought  in  any  way  to 
dictate  the  business  policies  of  Freight  Company  or  Uni¬ 
versal,  but  that,  instead,  both  Freight  Company  and  Uni¬ 
versal  have  been  operated  and  conducted  by  their  directors 
and  officers  as  completely  independent  corporations  in  the 
sole  interests  of  their  stockholders. 

Peculiarly,  nothwithstanding  the  great  mass  of  such 
competent,  probative  and  undisputed  evidence  given  by 
Universal’s  witnesses  at  the  hearing  before  the  Examiner, 
the  Board  in  its  decision  makes  not  the  slightest  mention 
of  it,  or,  for  that  matter,  of  any  other  evidence  which 
Universal  presented  at  such  hearing,  but  mentions  only,  and 
relies  entirely  upon,  the  wholly  incompetent  hearsay  evi¬ 
dence  which  its  general  counsel  expressly  admitted  to  be 
inadequate  to  determine  the  question  of  control  after  June 
15,  1939.  (Exh.  No.  3,  Jt.  App.  148-9). 

So  far  as  the  consideration  of  any  evidence  presented  by 
it  -was  concerned,  Universal  might  as  well  have  stayed  away 
from  such  hearing  and  saved  itself  the  trouble  and  expense 
of  presenting  such  evidence.  In  its  findings  and  decision  the 
Board  followed,  almost  word  for  word,  the  findings  of  the 
Examiner,  which  are  equally  devoid  of  any  mention  of  the 
evidence  submitted  by  Universal.  (See  Findings  of  Fact, 
Conclusions  and  Recommendation  of  the  Examiner,  Jt. 
App.  266-294,  and  Decision  of  Board,  Jt.  App.  352-386). 

It  was  partly  because  of  such  wholesale  failure  by  the 
Examiner  to  give  any  consideration  whatever  to  Univer¬ 
sal’s  evidence  (Jt.  App.  296-7),  that  Universal  filed  its 
Exceptions  to  the  Examiner’s  Report  (Jt.  App.  294-352), 
but  again,  as  in  the  case  of  Universal’s  evidence,  practically 
all  of  such  exceptions  were  completely  ignored  by  the  Board 
in  its  decision.  The  disregarding  of  such  exceptions  by  the 
Board  was  assigned  as  error  in  Universal’s  Petition  for 
Review  (Par.  18(a),  Jt.  App.  11). 
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The  Issue  of  Universal’s  Services  and  Operations. 

Universal’s  second  Proposition  in  this  cause  is  that  its 
operations  do  not  fall  within  the  scope  of  the  second  re¬ 
quirement  of  such  definition  of  “employer”. 

The  second  essential  requirement  for  the  inclusion  of  a 
company,  not  itself  a  carrier,  within  the  definition  of 
“employer”  is  that  it  shall  operate  an  equipment  or  facility 
or  perform  a  service  in  connection  with  the  transporta¬ 
tion  of  passengers  or  property  by  railroad  or  the  receipt, 
delivery,  elevation,  transfer  in  transit,  refrigeration  or 
icing,  storage,  or  handling  of  property  transported  by  rail¬ 
road. 

Both  appellees  in  their  argument  upon  this  phase  of 
the  case  lay  great  reliance  upon  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Railroad  Retirement  Board 
v.  Duquesne  Warehouse  Company,  (1946)  326  U.  S.  446, 
90  L.  Ed.  192,  and  in  particular  upon  the  following  quoted 
language  from  the  decision : 

“It  is  whether  a  carrier’s  affiliate  is  performing  a 
service  that  could  be  performed  by  the  carrier  and 
charged  for  under  the  line-haul  tariffs.  If  it  is  such 
a  service,  it  is  a  transportation  service  within  the 
meaning  of  the  present  Acts  ...  In  other  words  if  a 
service  is  involved  which  the  railroad  could  perform 
as  a  part  of  its  transportation  service,  it  is  within  the 
present  Acts.  It  then  makes  no  difference  that  it  is 
performed  by  a  carrier  affiliate  rather  than  by  the 
carrier  itself.  We  think  it  plain  that  the  definitions  in 
question  include  at  the  very  least  those  activities  which 
would  be  transportation  services  when  performed  by 
a  railroad  but  which  it  chooses  to  have  performed  by 
its  affiliate.”  (Board’s  brief,  p.  40). 

and  the  following  quoted  language : 

“We  agree  with  the  Board’s  construction  of  the  Act. 
It  follows  the  ordinary  meaning  of  the  words  used  in 
the  statute.  It  achieves  a  common  sense  result  well 
within  what  we  conceive  to  be  the  policy  of  Congress, 
i.e.,  to  cover  the  business  of  railroading  as  it  is  actually 
carried  on.”  (Brotherhood’s  brief,  p.  13). 
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It  is  submitted,  however,  that  the  decision  of  the  Supreme 
Court  in  the  Duqutsne  Warehouse  Company  case,  supra, 
directly  supports  Universal’s  position  rather  than  that 
of  the  appellees. 

The  appellees  have  presented  rather  involved  argu¬ 
ments  to  demonstrate  that  some  of  the  activities  carried 
on  by  Universal  are  within  the  scope  of  the  quoted  lan¬ 
guage.  But  such  reasoning  ignores  the  true  nature  and 
character  of  the  freight  forwarding  business.  Indeed,  it 
may  be  observed  that  the  Board,  throughout  this  entire 
proceeding,  has  sought  to  distort  and  misstate  the  nature 
of  the  business. 

Illustrative  of  these  misconceptions  shared  by  the  appel¬ 
lees  are  the  references  in  their  respective  briefs  to.  Uni¬ 
versal  as  a  “carrier”  (Brotherhood’s  brief,  p.  2),  as  a 
company  whose  operations  are  “substantially  the  same  as 
those  of  a  transport  company”,  (Board’s  brief,  p.  43),  and 
its  services  as  “essentially  terminal  services”  (Brother¬ 
hood’s  brief,  p.  17). 

All  of  these  references  are  erroneous  and  misleading. 
A  freight  forwarder  is  regulated  by  Part  IV  of  the  Inter¬ 
state  Commerce  Act  as  a  transportation  agency  but  the 
Interstate  Commerce  Act  carefully  refrains  from  describ¬ 
ing  a  freight  forwarder  as  a  carrier.  Furthermore  the 
Interstate  Commerce  Act  in  the  aforementioned  Part  IV 
clearly  defines  and  describes  the  function  of  a  freight  for¬ 
warder  as  any  person  or  company  which 

“holds  itself  out  to  the  general  public  to  transport  or 
provide  transportation  of  property,  or  any  class  or 
classes  of  property,  for  compensation  in  interstate 
commerce,  and  which,  in  the  ordinary  and  usual  course 
of  its  undertaking  (A)  assembles  and  consolidates  or 
provides  for  assembling  and  consolidating  shipments 
of  such  property,  and  performs  or  provides  for  the 
performance  of  break-bulk  and  distributing  operations 
with  respect  to  such  consolidated  shipments,  and  (B) 
assumes  responsibility  for  the  transportation  of  such 
property  from  point  of  receipt  to  point  of  destination, 
and  (C)  utilizes,  for  the  whole  or  any  part  of  the 
transportation  of  such  shipments,  the  services  of  a 
carrier  or  carriers  subject  to  Part  I,  II,  or  III  of  this 
Act.”  (Sec.  1(a)(5),  Ch.  318,  56  Stat.  284;  Sec.  1002 
(a)(5),  Tit.  49,  U.S.C.A.). 
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The  whole  pattern  of  the  Interstate  Commerce  Act  and 
its  four  parts  demonstrates  that  the  freight  forwarder  is 
separate  and  apart  from  the  railroad  industry  just  as  it 
is  separate  and  apart  from  the  motor  carrier  industry 
and  the  water  carrier  industry.  Appellees  in  their  respective 
briefs  have  picked  out  certain  incidental  operations  of 
a  freight  forwarder  which  are  similar  to  those  of  a  carrier 
by  railroad,  such  as  the  loading  and  unloading  of  freight. 
But  the  same  similarity  can  be  drawn  between  the  opera¬ 
tions  of  a  freight  forwarder  and  a  motor  carrier  or  a 
water  carrier,  yet  it  has  never  been  suggested  in  this  cause 
that  a  freight  forwarder  is  a  member  of  either  of  the  latter 
two  industries. 

It  is  obvious  that  under  such  definition  some  of  the  details 
of  a  freight  forwarder’s  operations  will  necessarily  be 
similar  to  some  extent  to  some  operations  of  rail,  motor 
or  water  carriers.  Yet,  notwithstanding  such  similarity, 
any  such  detail  is  unquestionably  a  part  of  its  forwarding 
operations  and  included  in  the  term  “service  subject  to 
this  part”,  which  is  defined  in  the  Freight  Forwarder  Act, 
(Chap.  318,  Sec.  1(a)(7),  56  Stat.  284;  Sec.  1002(a)(7), 
Tit.  49,  U.S.C.A.),  as  follows: 

“(7)  The  term  ‘service  subject  to  this  part’  means 
any  or  all  of  the  service  in  connection  with  the  trans¬ 
portation  in  interstate  commerce  which  any  person 
undertakes  to  perform  or  provide  as  a  freight  for¬ 
warder,  or  which  such  person  is  authorized  or  required 
by  or  under  the  authority  of  this  part  to  perform  or 
.  provide ;  ’  ’ 

Certainly,  any  such  individual  operation  when  performed 
by  a  freight  forwarder  does  not  lose  its  character  as  part 
of  the  freight  forwarder  operation  merely  because  a  some¬ 
what  similar  operation  may  be  performed  by  a  railroad, 
motor  carrier  or  water  carrier  in  the  conduct  of  its  own 
transportation  business.  In  other  words,  all  of  the  opera¬ 
tions  in  which  Universal  engages  as  a  freight  forwarder 
are  freight  forwarder  operations,  and  the  “service  sub¬ 
ject  to  this  part”  which  it  performs  and  provides,  must 
be  considered  as  a  unit,  notwithstanding  the  fact  that  some 
detail  thereof,  considered  alone,  might  be  a  part  of  rail¬ 
road,  motor  vehicle  or  water  carrier  transportation  if  per- 
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formed  as  a  part  of  such  transportation  by  a  carrier  under 
Part  I,  II  or  III  of  the  Interstate  Commerce  Act. 

The  separate  and  distinct  character  of  the  industry  is 
demonstrated  further  by  the  fact  that  a  carrier  by  rail¬ 
road  is  prohibited  by  law  from  engaging  in  the  freight 
forwarding  business.  The  Brotherhood  in  its  brief  has 
flagrantly  misstated  our  argument  on  this  point  by  stating 
that  “stripped  of  technical  phraseology,  this  means  simply 
that  no  railroad  could  perform  the  services  •  now  being 
performed  by  Universal  because  Universal  is  now  perform¬ 
ing  them.”  (Brotherhood’s  brief,  p.  20). 

On  the  contrary,  we  assert  that  regardless  of  whether 
Universal  was  performing  these  services,  New  York  Cen¬ 
tral  and  all  other  railroads  are  prohibited  by  law  from 
engaging  in  the  forwarder  business. 

Section  410(a)  of  the  Interstate  Commerce  Act,  (U.S.C. 
Tit.  49,  Sec.  1010(a)  )  provides  that  “no  person  shall 
engage  in  service  subject  to  this  Part  unless  such  person 
holds  a  permit,  issued  by  the  Commission,  authorizing  such 
service.” 

Section  410(c)  of  the  Act,  (U.S.C.  Tit.  49,  Sec.  1010(c)  ) 
provides  that  “no  such  permit  shall  be  issued  to  any 
common  carrier  subject  to  Part  I,  II,  or  III  of  this  Act; 
but  no  application  made  under  this  section  by  a  corpora¬ 
tion  controlled  by,  or  under  common  control  with,  a  com¬ 
mon  carrier  subject  to  Part  I,  II  or  III  of  this  Act,  shall 
be  denied  because  of  the  relationship  between  such  cor¬ 
poration  and  such  common  carrier.” 

From  the  foregoing  it  is  clear  that  a  railroad  carried 
being  subject  to  Part  I  of  the  Act,  is  expressly  prohibited 
from  obtaining  such  a  permit  and,  therefore,  cannot  engage 
in  the  performance  of  “service  subject  to  this  part”  which 
Universal  is  performing  as  a  freight  forwarder,  nor  can 
such  rail  carrier  be  authorized  or  required  to  perform  such 
service. 

In  addition  to  being  denied  the  right  to  obtain  a  permit 
as  a  freight  forwarder,  a  rail  carrier  under  Part  I  cannot 
comply  with  the  three  essential  qualifications  which  dis¬ 
tinguish  a  freight  forwarder  under  Part  IV  of  the  Act. 
In  the  first  place,  while  it  might  consolidate  LCL  freight 
shipments  into  carloads  for  transportation  over  its  own 
lines  for  its  own  convenience,  and  might,  in  like  manner, 
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conduct  assembly;  break-bulk  and  distributing  operations 
on  its  own  rail  lines  in  respect  of  such  consolidated  ship¬ 
ments  at  its  own  terminals  and  stations,  it  is  equally  clear 
that  it  cannot  consolidate  LCL  shipments  into  carload  ship¬ 
ments  for  transportation  at  carload  or  truckload  rates 
over  the  lines  of  any  other  railroad,  motor  carrier  or  water 
carrier  or  a  combination  thereof.  Nor  can  it,  in  connection 
therewith,  publish  LCL  rates  for  transportation  of  such 
shipments  from  points  either  on  or  off  its  own  rail  line 
to  points  served  by  other  rail,  motor  and  water  carriers, 
and  ship  such  shipments  as  a  consolidated  carload  or 
truckload  at  carload  or  truckload  rates  pursuant  to  a  bill 
of  lading,  naming  itself  as  the  consignor  or  consignee  or 
both. 

Again,  it  is  obvious  that  a  rail  carrier  cannot  perform 
assembly  and  consolidation  operations,  or  break-bulk  and 
distribution  operations  at  points  off  its  own  rail  lines, 
maintaining  a  staff  of  employees,  including  managers,  cler¬ 
ical  employees  and  stevedores,  and  likewise  office  and  ware¬ 
house  space  at  such  places  for  such  purposes.  It  is  equally 
clear  that  a  rail  carrier  cannot  assume  responsibility  for 
the  safe  transportation  and  delivery  of  LCL  shipments 
not  originating  on  its  own  rail  lines,  from  point  of  origin 
to  point  of  destination.  Nor  can  it  in  the  dual  capacity 
of  carrier  and  shipper  utilize  the  services  of  other  carriers, 
rail,  motor  and  water,  for  the  transportation  in  carload 
lots  over  their  lines  of  its  LCL  shipments  destined  to 
points  beyond  its  own  lines,  receiving  from  each  successive 
carrier  so  employed,  a  bill  of  lading  naming  it  as  con¬ 
signor  and  consignee  and  covering  only  that  portion  of 
the  entire  transportation  which  such  subsequent  carrier 
provides.  Nevertheless,  the  services  just  mentioned  are 
some  of  those  which  are  characteristic  of  the  freight  for¬ 
warding  business  and,  under  the  definition  of  “freight  for¬ 
warder”  as  used  in  Part  IV,  are  among  those  which  dis¬ 
tinguish  the  services  of  freight  forwarders  from  carriers 
under  Parts  I,  II  and  III  of  the  Act. 

But  the  Board  in  its  brief  has  further  distorted  the 
nature  and  character  of  Universal’s  business  as  well  as  its 
relationship  with  Central  by  its  statement  that 1 ‘  Universal 
is  the  instrumentality  through  which  Central  handles  its 
less-than-carload  business.”  (Board’s  brief,  pp.  43-44). 
There  is  not  a  scintilla  of  evidence  in  the  record  to  sup- 
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port  this  assertion  and  the  facts  are  clearly  to  the  con¬ 
trary.  Central,  like  all  other  railroads,  actively  engages  in 
the  transportation  of  less-than-carload  freight.  Universal 
is  in  direct  and  aggressive  competition  with  Central  for 
this  type  of  business.  In  turn,  both  Central  and  Universal 
are  in  competition  with  other  railroads,  motor  carriers 
and  freight  forwarders. 

Nor  does  the  statement  made  by  the  Board  in  its  brief 
that  “practically  all  Universal’s  rail  traffic  on  routes  con¬ 
necting  Boston  or  New  York,  Buffalo,  Detroit,  Cleveland, 
Chicago,  Cincinnati  and  St.  Louis  moves  over  the  Central”, 
(Board’s  brief,  p.  44)  prove  otherwise.  The  success  of 
the  freight  forwarding  business  depends  upons  its  ability 
to  make  an  effective  consolidation  of  the  LCL  freight 
tendered  by  its  customers  into  the  fewest  number  of  car¬ 
loads.  The  distribution  of  less-than-carload  freight  re¬ 
ceived  by  a  forwarder  among  several  carriers  operating 
in  a  single  territory  would  defeat  the  forwarder’s  very 
purpose.  (Jt.  App.  52,  63,  107,  118).  As  between  rail  and 
motor  carriers,  the  percentage  of  Universal’s  forwarder 
freight  carried  line-haul  by  motor  carriers  increased  from 
4.17%  in  1930  to  44.21%  in  1941,  while  that  carried  by  rail 
during  the  same  period  decreased  from  92.69%  to  55.28% 
(Jt.  App.  Exh.  59-S,  p.  254  and  pp.  54,  117).  99.9%  of 
Universal’s  off-line  transportation  is  performed  by  truck. 
(Jt.  App.  144-5). 

Universal,  like  other  freight  forwarders,  is  a  shipper 
in  its  relation  to  Central  and  other  railroads.  This  was 
recognized  by  the  Interstate  Commerce  Commission  in  the 
Freight  Forwarding  Investigation,  229 1.C.C.  201,  (Jt.  App. 
185),  relied  on  extensively  by  the  appellees  as  evidence 
on  the  issue  of  control  herein  but  significantly  ignored  by 
the  appellees  insofar  as  it  contains  findings  and  conclu¬ 
sions  on  the  nature  of  the  services  and  operations  of  a 
freight  forwarder.  In  its  report  the  Commission  said  in 
part: 

“It  has  long  been  the  law  that  ‘the  carrier  deals  with 
the  shipment  that  is  tendered,  not  with  its  ownership 
nor  with  its  ultimate  use ;  and  it  deals  with  the  shipper 
who  tenders  it,  not  with  the  owner  of  the  property  or 
the  last  and  most  remote  person  to  whom  it  is  dis¬ 
tributed.’  California  Commercial  Assn.  v.  Wells,  Fargo 
&  Co.,  14  I.C.C.  422,  427 ;  Interstate  Commerce  Com- 


23 


mission  v.  Delaware ,  L.  &  W.  R.  Co.,  220  U.S.  235; 
Great  Northern  Ry.  Co.  v.  O’Connor,  232  U.S.  508; 
Lehigh  Valley  R.  Co.  v.  United  States,  243  U.S.  444. 
The  consolidated  consignment  with  which  we  are  here 
dealing  is  shipped  over  the  railroad  by  the  forwarder 
in  its  name  and  to  itself  as  consignee.  The  forwarder, 
therefore,  is  the  only  shipper  or  consignee  known  to 
the  railroad  in  so  far  as  this  traffic  is  concerned.  It 
must  be,  therefore,  that  the  forwarder  as  it  now  oper¬ 
ates,  in  its  relation  to  the  railroad  is  a  shipper. 

*  *  # 

“Moreover,  unlike  the  broker,  they  issue  bills  of  lading, 
take  possession  of  the  shipments,  assume  responsibility 
for  collection  at  origin  and  delivery  at  destination, 
guarantee  delivery  at  destination,  issue  freight  bills, 
making  a  single  charge  for  the  complete  service  from 
origin  to  destination,  collect  the  charges  in  their  own 
behalf,  and  maintain  offices  for  the  adjustment  of  loss, 
damage,  and  overcharge  claims.  The  real  shippers  or 
owmers  of  the  individual  packages  in  the  shipment  deal 
directlv  with  these  forwarders  and  not  with  the  rail 
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lines  performing  part  of  the  transportation,  and  have 
direct  recourse  against  the  forwarders.  The  owmer  of 
the  shipment  is  generally  uninformed  as  to  the  car¬ 
riers  actually  performing  the  transportation  or  to 
whom,  other  than  the  forwarder,  he  may  look  for  re¬ 
dress  in  case  of  loss,  damage,  or  overcharge.  In  the 
cases  cited  above  in  this  chapter  the  courts  have  recog¬ 
nized  forwarders  who  ship  an  accumulation  of  other 
peoples’  shipments  in  their  own  names  as  shippers  of 
the  freight  in  their  relation  to  the  rail  lines,  exactly  in 
the  same  light  that  any  other  shipper  might  be  con¬ 
sidered. 

*  •  # 

“There  can  be  no  doubt  that  the  forwarder  method  of 
handling  traffic  has  made  for  itself  an  important  place 
in  the  transportation  field. 

#  •  # 

“Conclusions — We  find  that  the  forwarder  as  described 
upon  this  record,  in  its  relation  to  the  rail  lines,  is 
a  shipper. 

“We  further  find  that  the  forwarder  as  described  upon 
this  record  in  its  relation  to  the  public,  has  character- 
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istics  of  a  common-carrier  transportation  agency,  and 
that  its  regulation  as  such  is  not  comprehended  within 
the  provisions  of  either  part  I  or  part  II  of  the  act.” 

Congress  gave  heed  to  the  recommendations  of  the  Inter¬ 
state  Commerce  Commission  in  its  report  by  the  enactment 
on  May  16,  1942,  of  Part  IV  of  the  Interstate  Commerce 
Act  above  referred  to,  which  treats  the  freight  forwarders 
as  a  separate  industry  and  not  a  part  of  the  railroad  in¬ 
dustry. 

The  distinction  between  different  types  of  transportation 
industries  which  the  Congress  recognized  in  dividing  the 
Interstate  Commerce  Act  into  four  Parts,  Part  I  having  to 
do  with  railroads,  Part  II  with  motor  carriers,  Part  III 
with  water  carriers  and  Part  IV  with  freight  forwarders, 
was  the  underlying  and  controlling  feature  in  the  cases 
of  Allen  v.  Ocean  Steamship  Company ,  (1941)  123  F.  (2d) 
469,  Magruder  v.  Baltimore  Steam  Packet  Company,  (1944) 
144  F.  (2d)  130,  and  Interstate  Transit  Lines  v.  United 
States,  (1943)  56  F.  Supp.  332,  which  have  been  discussed 
by  us  on  pages  38-41  of  the  Brief  of  Appellant  heretofore 
filed  in  this  cause. 

Since  the  decision  of  the  Supreme  Court  in  Railroad 
Retirement  Board  v.  Duquesne  Warehouse  Company, 
(1946)  326  U.S.  446,  90  L.  Ed.  192,  the  Board  has  tried  to 
strain  and  stretch  the  language  of  the  Court  therein  to 
fit  the  facts  of  the  present  case,  but  the  key  portion  of  the 
Supreme  Court  decision  is  found  in  its  statement  that  it 
was  the  policy  of  Congress  in  this  Act  “to  cover  the  busi¬ 
ness  of  railroading  as  it  is  actually  carried  on.”  Although 
the  Board  seeks  to  apply  this  standard  to  the  services  and 
operations  of  Universal,  it  should  be  recognized  that  such 
was  not  the  theory  upon  which  the  Board  proceeded  in 
this  cause  or  upon  which  it  predicated  its  findings.  Rather, 
the  Board  has  adopted  a  regulation  that  the  language  “in 
connection  with  the  transportation  of  .  .  .  property  by 
railroad  .  .  .  ,”  as  used  in  the  Act,  includes  any  service  or 
operation  which;  “is  reasonably  directly  related,  func¬ 
tionally  or  economically,  to  the  performance  of  obligations 
which  a  company  or  person  or  companies  or  persons  have 
undertaken  as  a  common  carrier  by  railroad,  or  to  the 
receipt,  delivery,  elevation,  transfer  in  transit,  refrigera¬ 
tion  or  icing,  storage,  or  handling  of  property  transported 
by  railroad.”  (Emphasis  supplied). 
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This  is  a  far  cry  from  the  standard  laid  down  by  the 
Supreme  Court  in  the  Duquesne  Warehouse  Company  case, 
supra,  wherein  the  Court  said: 

“It  is  certain  a  carrier’s  affiliate  is  performing  a 
service  that  could  be  performed  by  the  carrier  and 
charged  for  under  the  line-haul  tariffs.  If  it  is  such 
a  service,  it  is  a  transportation  service  within  the  mean¬ 
ing  of  the  present  acts  ...  In  other  words,  if  a  serv¬ 
ice  is  involved  which  the  railroad  could  perform  as  a 
part  of  its  transportation  service,  it  is  within  the 
present  acts.  It  then  makes  no  difference  that  it  is 
performed  by  a  carrier  affiliate  rather  than  by  the 
carrier  itself.” 

It  is  submitted  that  the  above  language  rather  than  the 
language  of  the  Board’s  regulations  sets  forth  the  policy 
and  meaning  of  the  Act,  and  that  such  language  is  wholly 
inapplicable  to  the  freight  forwarding  industry. 


Conclusion. 

Before  closing  this  reply  brief  we  desire  to  call  the 
Court’s  attention  to  the  fact  that  the  effect  of  the  Board’s 
decision  so  affirmed  by  the  United  States  District  Court,  is 
to  create  a  wholly  illogical  and  unjustifiable  distinction 
between  Universal’s  employees  and  the  employees  of  other 
freight  forwarding  companies  and  to  place  Universal  at  an 
unreasonable  and  unjust  disadvantage  with  its  forwarder 
competitors,  all  as  expressly  recognized  by  the  former 
Chairman  of  the  Railroad  Retirement  Board  before  the 
Congressional  Committee  on  Interstate  and  Foreign  Com¬ 
merce  (See  Brief  of  Appellant,  p.  40).  Such  differentia¬ 
tion  in  the  social  security  classification  of  Universal  and 
its  employees  is  not  due  to  any  difference  whatever  between 
the  operation  of  Universal  and  the  kind  of  work  performed 
by  its  employees  on  the  one  hand,  and  the  operation  of 
other  freight  forwarders  and  the  kind  of  work  performed 
by  their  employees  on  the  other,  but  stems  solely  from  the 
fact  that  the  Board  has  wholly  failed  to  recognize  that  the 
question  of  “control”  as  it  relates  to  the  social  security  of 
employees,  is  not  comparable  to  the  type  of  control  referred 
to  in  statutes  which  involve  the  public  interest  and  seek  to 
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prevent -such  inter-relationships  between  and  among  cor¬ 
porations  as  are  or  probably  will  be  inimical  to  the  public 
welfare. 

The  facts  of  the  present  case  conclusively  shows  that 
Universal  does  not  fall  within  the  scope  or  purpose  of  the 
Railroad  Unemployment  Insurance  Act  on  either  aspect 
of  the  statutory  definition. 

It  is  respectfully  urged  that  the  District  Court  erred  in 
affirming  the  Decision  of  the  Railroad  Retirement  Board, 
and  that  such  Decision  should  be  reversed  and  set  aside 
by  this  Court. 

I 
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